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EXTRACT  FROM  BY-LAWS 

Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accotintable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such  Trustees  or  Executive  Committee. 
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In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintife, 

vs. 

GETZ  BROS.  &  CO.,  OF  THE  ORIENT,  LTD., 

Defendant. 

Petition. 

Plaintiff  complains  of  defendant  and  for  cause  of 
action  alleges: 

1.  That  the  plaintiff  is  a  brokerage  company 
duly  registered  at  the  American  Consulate  in 
Shanghai,  and  the  defendant  is  an  American  Cor- 
poration doing  business  in  the  City  of  Shanghai, 
Republic  of  China. 

2.  That  on  or  about  the  3d  day  of  February, 
1922,  defendant  made  and  entered  into  a  written 
contract  with  plaintiff,  for  the  sale  of  370  tons  of 
Mild  Steel  Plate  Cuttings,  a  copy  of  said  contract  is 
hereto  attached  and  made  a  part  hereof. 

3.  That  plaintiff  has  duly  performed  all  the  con- 
ditions on  his  part  to  be  performed  and  on  the  3d 
day  of  February  and  ever  since  aws  ready  and  wil- 
ling to  receive  and  pay  for,  and  duly  offered  to 
defendant  to  receive  and  pay  for  said  Steel  Plate 
Cuttings  mentioned  in  said  agreement. 

4.  Defendant  did  not  then,  or  at  any  time,  deliver 
said  merchandise  to  plaintiff. 
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5.  That  said  plaintiff  because  of  said  failure  to 
deliver  has  been  damaged  in  the  sum  of  Taels 
6.350.48. 

WHEREiFORE,  plaintiff  prays  judgment  against 
the  defendant  in  the  sum  of  Taels  6.350.48  interest 
and  costs  of  suit. 

Shanghai,  March  27th,  1922. 

F.  J.  SCHUHL, 
Attorney  for  Plaintiff. 

Filed  at  Shanghai,  March  28,  1922.  W.  A.  Chap- 
man, Clerk.     [1*] 

United  States  of  America, 
Extraterritorial  Jurisdiction  in  China, 
Consular  District  of  Shanghai, — ss. 

H.  M.  Shirek,  being  duly  sworn,  deposes  and  says 
that  he  is  the  general  manager  and  sole  proprietor 
of  the  Merchandise  Brokerage  Company,  the  plain- 
tiff herein;  that  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  such  mat- 
ters therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

H.  M.  SHIREK. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  March,  1922. 

W.  A.  CHAPMAN, 
Clerk  of  the  United  States  Court  for  China.     [2] 


*Page-ntimber    appearing    at    foot  of  page  cf  original  certified  Tran- 
script of  Eecord. 


vs.  H.  M.  Shirek.  3 

CONTRACT. 
GETZ  BROS.  &  CO.,  OF  THE  ORIENT  LTD. 
Shanghai,  February  3d,  1922. 
Getz  Bros.  &  Co.,  of  the  Orient  Ltd.,  have  sold 
and  Merchandise  Brokerage  have  bought  the  fol- 
lowing-described merchandise,  upon  the  terms  and 
conditions  as  named  herein,  and  on  the  reverse  side 
of  this  contract. 

All  sales  are  subject  to  goods  being  obtainable. 
Seller  is  not  responsible  for  nondelivery  by  rea- 
son of  loss  of  cargo  en  route,  fire  or  any  unavoid- 
able casualties,  or  for  delays  beyond  their  control. 
To  be  insured  against  war  risk  at  buyer's  ex- 
pense. 
TERMS— 

Shipment:  Delivery  from  Shanghai  stock. 
Remarks:    Complete  delivery  and  full  payment 
to  be  made  on  or  before  February  28th,  1922. 

Price 
Quantity  Description  U.  S.  Gold 

370  Tons  (More  or  less)  covering  all  Mild 
Steel  Plate  Cuttings  all  sizes  and 
test  pieces  held  in  our  Shanghai 
Stock  covered  by  Drafts  Nos.  B.  C. 
4139,  4137,  4135,  4315,  4323,  2913, 
2914,  4362,  4363   and  4373. 

Say  Three  hundred  sixty  to  Three 
hundred  seventy-one  tons  at  Shang- 
hai Taels  2.75  per  picul  of  133%. 

Receipt  of  deposit  Taels  900.00  is 
hereby  acknowledged  and  we  agree 
to  deliver  documents  on  payment,  if 
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Price 
Quantity  Description  IT.  S.  Gold 

cable  advice  from  our  Home  Office 

permits  sale  without    suit    against     • 

original   buyers.    Reply    should   be 

receive      approximate      seven      (7) 

days  when  written  confirmation  will 

be  made. 

Approved  by  seller, 

GETZ  BROS.  &  CO.,  OF  THE  ORIENT  LTD. 

(Signed)     By  T.  L.  PARKHURST, 

Manager. 

CONDITIONS. 

If,  after  having  been  notified  by  the  sellers  of 
their  readiness  to  deliver  the  goods,  the  buyers 
fail  to  take  delivery  of,  and  pay  for,  the  same  in  ac- 
cordance with  this  contract,  they  shall  pay  to  the 
sellers,  monthly  thereafter,  interest  at  the  rate  of 
12%  per  annum  on  the  contract  price.  The  sellers 
shall  nevertheless  be  at  liberty  in  such  an  event,  to 
require  the  buyers  either  to  take  immediate  deliv- 
ery of  and  to  pay  for  the  goods,  or  from  time  to 
time,  to  pay  to  the  sellers  a  sum  of  money  on  ac- 
count of  the  contract  price  in  addition  to  the  said 
interest  at  the  rate  of  12%  thereon  or  on  so  much 
thereof  as  shall  have  been  unpaid;  and  in  the  event 
of  the  buyers  failing  to  comply  with  such  require- 
ments or  of  their  failing  to  pay  to  the  sellers  any 
sum  payable  by  them  under  this  clause,  the  sellers 
may  forthwith  resell  the  goods  either  by  public 
auction  or  private  contract,  and  the  buyers  shall 
thereupon  pay  and  make  good  to  the  sellers  all 
loss  (being  the  diiference  between  the  amount  re- 
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alized  from  the  sale  of  the  goods  and  the  contract 
price,  with  the  said  additional  sum  of  12^0  per 
annum  on  the  contract  price,  or  on  so  much  thereof 
as  shall  have  been  unpaid)  and  all  expenses  thereby 
incurred  by  the  sellers. 

Sellers  guarantee  to  insure  the  goods  covered  by 
this  contract  against  loss  by  fire  while  remaining 
in  the  godowns  of  the  steamship  company  bringing 
the  cargo  to  Shanghai,  for  a  period  of  not  more  than 
ten  days  after  arrival.  Insurance  after  that  period 
is  to  be  borne  by  buyers,  and  in  event  of  loss  by 
fire,  buyers  shall  pay  to  the  sellers  the  invoice  value 
of  said  cargo  together  with  such  other  expenses 
as  may  have  been  incurred  by  sellers  for  account 
of  buyers  in  importation  of  said  cargo. 

The  sellers  may,  if  they  consider  it  necessary  or 
advisable  to  do  so,  insure  against  war  risk  for  ac- 
count of  the  buyers,  but  shall  not  be  obliged  to 
do  so. 

All  duties  and  importing  charges  incurred  by 
sellers  in  making  importation  into  Shanghai  shall 
be  for  account  of  buyers. 

The  sellers  shall  not  be  liable  for  delay  in  ship- 
ment of  the  goods  or  any  portion  of  the  goods,  the 
subject  of  this  contract,  or  for  the  nonfulfillment  by 
them  of  this  contract,  or  any  portion  thereof, 
in  consequence  of  war,  strikes,  lock-outs,  fire, 
flood,  drought,  accident,  or  any  happening  beyond  the 
sellers  control,  nor  in  consequence  of  the  anticipa- 
tion by  themselves  or  by  others  of  any  such  event, 
whereby  the  manufacture,  supply,  shipment,  transit 
or  delivery  of  the  goods  or  any  portion  thereof  is 
prevented  or  delayed. 
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The  sellers  will  not  be  responsible  for  loss  or  non- 
delivery due  to  commandeering  of  Cargo,  Railways, 
'Steamships,  or  withdrawal  of  same,  or  any  other 
cause  due  to  conditions  of  war.  Commandeering 
of  cargo  by  United  States  Government,  or  the  tak- 
ing over  of  a  large  portion  of  the  output  of  a  mill, 
cancels  that  portion  of  the  contract  on  which  ma- 
terial was  commandeered  by  the  Government  or 
material  unshipped  from  mill  at  time  of  Govern- 
ment interference. 

All  charges  incurred  for  storing,  interest,  lire 
insurance,  cartage,  retrans-shipment,  caused  by 
Government  embargo  commandeering  of  railways 
or  steamships,  for  the  buyer's  account. 

The  shipment  shown  on  this  contract  is  given 
only  as  an  indication  of  the  approximate  that  ship- 
ment is  expected  to  move  from  factory  and  sellers 
assume  no  liability  whatever  for  mill  delays,  or 
delays  occasioned  by .  shortage  of  steamship  space, 
cancellation  of  steamer  sailings,  or  any  causes  be- 
yond their  control. 

Sellers  reserve  the  right  to  make  shipment  either 
via  Pacific  Coast  or  Atlantic  Coast  at  their  option. 

In  the  event  of  goods,  or  any  portion  thereof 
being  lost  in  transit,  or  destroyed,  before  delivery, 
this  contract  shall  be  void,  except  as  regards  that 
portion  of  the  goods  (if  any)  which  shall  not  have 
been  destroyed. 

The  sellers  will  not  be  responsible  for  losses  due 
to  damage,  leakage,  evaporation  or  improper  de- 
liveries on  part  of  wharf  companies  while  goods  are 
stored  at  wharf  or  in  private  godowns. 
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The  buyers  shall  not  be  entitled  to  repudiate  this 
contract,  nor  to  claim  compensation  from  the  sell- 
ers, upon  the  ground  that  the  goods  have  become 
rusted  or  damaged  in  transit,  or  have  deteriorated 
in  consequence  of  natural  causes. 

All  shades  of  color,  descriptions,  dimensions, 
packing,  quality,  quantity,  etc.,  are  guaranteed  ap- 
proximately correct  only,  and  usual  trade  margins 
of  the  country  of  production  are  allowed  with  re- 
gard to  same. 

In  the  event  of  there  being  more  than  one  con- 
tract, for  the  purchase  and  sale  of  goods  existing 
between  the  buyers  and  seller  and  in  the  event  of 
buyers  failing  to  carry  out  any  of  the  terms  of  the 
contract,  the  sellers  shall  be  entitled  to  refuse 
delivery  to  the  buyers  of  any  goods,  or  any  portion 
[3]  thereof,  the  subject  of  any  other  contract,  until 
the  buyers  have  complied  with  the  terms  of  this 
contract. 

No  claim  in  respect  of  the  goods,  or  under  this 
contract,  shall  be  made  against  the  sellers  unless 
it  be  made  within  seven  days  after  the  buyers  have 
been  notified  of  the  arrival  of  the  goods  in  Shanghai, 
nor  shall  any  such  claim  be  made  after  delivery 
has  been  taken,  and  the  goods  have  been  removed 
from  the  place  of  delivery,  by  the  buyers. 

The  certificate  of  Lloyds,  or  of  other  competent 
examiners  appointed  for  the  purpose,  as  to  the  qual- 
ity, quantity,  description,  dimension,  shade  of  color, 
or  otherwise,  of  the  goods  shall  be  final  and  conclu- 
'sive  as  to  all  matters  dealt  with  by  such  certificate. 
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Any  tests  with  which  it  may  be  required  that  the 
goods  must  conform  shall  be  made  at  the  works  of 
the  manufacturers  of  such  goods  prior  to  the  ship- 
ment thereof,  and  at  no  other  place  or  time;  and 
tests  so  made  shall  be  final  and  binding  on  both 
parties  to  this  contract. 

Each  partner  in  the  Nong  constituting  the  firm 
of  the  buyers  shall  be  liable  to  the  sellers  for  the 
due  performance  of  this  contract  and  every  part 
thereof,  as  if  such  partner  were  the  sole  buyer  and 
the  sole  proprietor  of  the  business  of  such  Hong. 

Should  any  dispute  arise  between  the  buyers  and 
sellers  as  to  the  quality  or  condition  of  the  goods 
or  otherwise  in  relation  to  this  contract,  which  they 
are  themselves  unable  to  settle,  the  same  shall  be 
referred  to  the  arbitration  of  three  persons,  two 
to  be  nominated  by  the  American  Consul-Greneral 
of  Shanghai  and  the  third  to  be  appointed  by  the 
two  so  nominated  and  the  decision  of  any  two  of 
the  arbitrators  shall  be  binding  both  as  regards  the 
matter  submitted  to  arbitration  and  so  decided,  and 
as  regards  the  costs  of  arbitration. 

OIF,  GIF  &  C,  and  GIF  G  &  I  Gontracts  differ 
from  FOB  Gontracts  only  in  that  Getz  Bros.  &  Co. 
of  the  Orient  Ltd.  guarantee  the  cost  of  Insurance, 
Freight,  or  Insurance,  Freight  and  Gommission,  or 
Insurance,  Freight,  Gommission  and  Interest,  as 
may  be  stipulated  in  the  terms  of  purchase.  No 
additional  responsibility  on  Getz  Bros.  &  Co.  of  the 
Orient  Ltd.  is  involved. 

G.I.F.  Price  includes  manufacturers  cost  through 
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freight  from  factory  to  point  of  destination  and 
marine  insurance  as  stipulated  in  contract. 

If  the  goods  (or  any  part  thereof)  are  not  shipped 
from  the  United  States  within  the  time  stipulated 
in  this  contract  in  consequence  of  force  majeure, 
or  any  other  causes  beyond  the  control  of  the  sell- 
ers, the  buyers  shall  not  be  entitled  to  rescind  this 
contract,  nor  to  claim  damages  for  breach  thereof, 
but  must  take  delivery  when  cargo  arrives  in 
Shanghai,  irrespective  of  the  period  of  delay. 

In  the  event  of  the  goods,  or  any  portion  thereof, 
ordered  under  this  contract,  being  delayed  in  ship- 
ment by  reason  of  embargoes  imposed  by  the  Gov- 
ernment of  United  States  of  America,  or  owing 
to  any  other  causes  beyond  the  sellers'  control,  due 
to  United  States  of  America  being  in  a  state  of 
war,  the  sellers  shall  not  be  liable  for  delay  in  de- 
livery. Should  such  embargo  be  subsequently 
removed  and  the  said  goods  or  any  portion  thereof 
subsequently  arrive  the  buyers  shall  be  bound  to 
accept  under  the  terms  of  this  contract,  the  said 
goods  or  such  portion  or  portions  thereof  as  shall 
so  arrive. 

It  is  further  understood  and  agreed  that  if  any 
one  order  placed  by  buyer  with  the  seller  is  not 
delivered  owing  to  causes  beyond  sellers'  control, 
the  buj^er  hereby  agrees  that  such  nondelivery  is 
not  to  nullify  his  contracts  with  the  seller  for  other 
materials  nor  is  such  nondelivery  to  be  accepted 
by  buyer  as  a  justification  or  reason  for  attempting 
cancellation  of  such  other  contracts. 


10      Getz  Bros.  &  Co.  of  the  Orient,  Limited 

It  is  also  understood  that  the  sellers'  obligation 
to  fulfill  the  terms  of  this  contract  is  subject  to  the 
United  States  Grovernment  issuing  an  Export  Li- 
cense covering  material  specified  in  this  contract. 

Force  majeure  to  free  Oetz  Bros.  &  Co.  of  the 
Orient  Ltd.  from  all  responsibility  in  connection 
with  this  contract.     [4] 


COPY. 

In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  8HIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

f  Demurrer. 

Now  comes  the  above-named  defendant,  through 
its  attorneys,  Fleming,  Davies  &  Bryan,  and  demurs 
to  plaintiff's  petition  filed  herein,  on  the  ground 
that  said  petition  does  not  state  facts  sufficient  to 
consitute  a  cause  of  action. 

(Sgd.)  FLEMING,  DAVIES  &  BRYAN, 

Attorneys  for  Defendant. 

Demurrer.  Filed  at  Shanghai,  April  10,  1922. 
(Sgd.)   W.  A.  Chapman,  Clerk.     [5] 
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In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Bill  of  Exceptions.  Filed  at  Shanghai,  China, 
this  7th  day  of  July,  1923.     ,  Clerk. 

Bill  of  Exceptions. 

BE  IT  REMEMBERED  that  on  the  16th  day  of 
April,  1923,  the  above-entitled  action  came  on  for 
hearing  upon  plaintiff's  petition  and  defendant's 
demurrer  to  plaintiff's  petition  before  the  Honor- 
able Charles  S.  Lobingier,  Judge  of  the  United 
States  Court  for  China,  the  plaintiff  appearing  by 
Messrs.  Schuhl  &  Schoenfeld  in  the  person  of  F.  J. 
Schuhl,  Esq.,  and  the  defendant  appearing  by 
Messrs.  Davies  &  Bryan  in  the  person  of  J.  B. 
Davies,  Esq.,  and  the  following  proceedings  took 
place. 

Thereafter  on  the  19th  day  of  April,  1923,  the 
Honorable  Charles  S.  Lobingier,  Judge  of  the 
United  States  Court  for  China,  filed  with  the  Clerk 
of  said  Court  an  order  overruling  defendant's  de- 
murrer.    Said  order  is  as  follows:     [6] 
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In  the  United  States  Court  for  China. 
Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK, 

Plaintife, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Order  Overruling  Demurrer. 

SYLLABUS. 
(By  the  COURT.) 

1.  SALES. — Conditions. — A  sale  of  merchandise 
with  an  undertaking  for  ''complete  delivery"  by 
a  certain  date  "from  Shanghai  stock"  is  not  ren- 
dered conditional  by  a  further  clause  requiring  de- 
livery of  shipping  documents  "on  payment,  if  cable 
advice  from  home  office  permits." 

2.  ID. — ID. — Haieh  Po-Hsiang  vs.  Shippers^ 
Commercial  Corp.,  I  Extrater.,  1010,  distinguished. 

Messrs.  DAVIES  &  BRYAN,  by  Mr.  Davies,  for 

demurrant. 
Messrs.    SCHUHL    &    SCHOENFELD,    by    Mr. 
iSchuhl,  contra. 
LOBINGIER,  J. — Defendant  demurs  to  a  com- 
plaint alleging  nonperformance  of  a  contract  whose 
material  provisions  follow: 

"GETZ  BROiS.  &  CO.,  OF  THE  ORIENT, 
LTD.,  have  sold  and  Merchandise  Brokerage 
have  hought  the  following-described  merchan- 
dise, upon  the  terms  and  conditions  as  named 
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herein,  and  on  the  reverse  side  of  this  contract. 
All  sales  are  subject  to  goods  being  obtain- 
able.    *     *     * 
Shipment:   Delivery  from  Shanghai  Stock. 
Remarks:    Complete  delivery  and  full  pay- 
ment to  be  made  on  or  before  February  28th, 
1923.     *     *     * 

Receipt   of  deposit   Taels  900.00   is  hereby 
acknowledged  and  we  agree  to  deliver  docu- 
ments on  payment,  if  cable  advice  from  our 
Home  Office  permits  sale  without  suit  against 
original  buyers.     Reply  should  be  receive  ap- 
proximate seven   (7)   days  when  written  con- 
firmation will  be  made." 
It  is  the  last  paragraph  which  affords  the  basis 
of  the  demurrer,   defendant's   counsel   contending 
that  it  brings  the  case  within  one  ^  where  sale  was 
*' subject  to      *     *     acceptance  at  Seattle  office." 
But  this  contract,  it  will  be  seen,  does  not  contain 
that  provision.     It  is  true  that  defendant  agrees 
**to  deliver  documents  on  payment,  if  cable  advice 
from  home  office  permits,"  etc.     But  the  documents 
(which  appear  to  mean  shipping  papers)   do  not 
seem  important  in  this  transaction.     ''Delivery"  is 
to  be  made  "from  Shanghai  stock,"  so  that  ship- 
ping documents  would  seem  unnecessary.    At  any 
rate  it  is  not  the  documents  but  the  goods  which  are 
the  subject  matter  of  the  sale  and  of  the  latter 
^'complete  delivery  and  full  payment"  were  "to  be 


^Haieh    Po-Hsiang     vs.    Shippers'    Commercial 
Corp.,  I  Extrater.,  1010.     [8] 
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made  on  or  before  February  28, 1922."  This  under- 
taking was  not  "subject  to  acceptance  by  the  home 
office"  and  the  fact  that  another,  and  minor,  feature 
may  have  been,  would  not  prevent  enforcement  of 
the  former. 

The  complaint,  having  alleged  performance  on 
plaintiff's  part  and  nondelivery,  seems,  therefore, 
to  state  a  cause  of  action  and  the  demurrer  is,  ac- 
cordingly, overruled.  Defendant  is  allowed  ten 
days  to  answer. 

By  the  Court, 

CHARLES  S.  LOBmaiER, 

Judge. 

Order.  Filed  April  19,  1923.  W.  A.  Chapman, 
Clerk.     [7] 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Exception  to  Order  Overruling  Demurrer. 

Now  comes  the  above-named  defendant,  through 
Davies  &  Bryan,  its  counsel,  and  excepts  to  the 
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order  of  this  Court  made  on  April  19,  1923,  overrul- 
ing demurrer  to  plaintiff's  petition  filed  by  it. 
Dated  Shanghai,  April  20,  1923. 

(Sgd.)    DAVIES  &  BRYAN, 

Counsel  for  Defendant. 

Exception.     Filed  at  Shanghai,  China,  this  21st 
day  of  April,  1923.     W.  A.  Chapman,  Clerk.     [9] 


COPY. 

In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Answer. 

Copy  to  Schuhl  &  Schoenfeld,  April  26,  1923. 

Now  comes  the  above-named  defendant  and  an- 
swering plaintiff's  petition  filed  herein  shows  unto 
this  Honorable  Court  as  follows: 

1.  Answering  paragraph  one  of  said  petition 
defendant  admits  that  it  is  an  American  Corpora- 
tion carrying  on  business  at  Shanghai,  China,  but 
has  no  knowledge  as  to  the  other  matters  therein 
alleged,  and  therefore  denies  the  same. 
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2.  Answering  paragraph  two  of  said  petition, 
defendant  admits  executing  the  document  therein 
mentioned,  a  copy  of  which  is  attached  to  said  peti- 
tion, but  denies  that  the  same  constituted  a  con- 
tract of  sale  between  the  parties  hereto,  by  reason 
of  the  fact  that  the  same  was  not  confirmed  by  de- 
fendant's home  office  as  provided  for  in  said  docu- 
ment. 

3.  Answering  paragraph  three  of  said  petition, 
defendant  has  no  knowledge  of  the  matters  therein 
alleged,  and  therefore  denies  the  same. 

.    4.     Defendant  admits  paragraph  four  of  said  peti- 
'tion. 

5.  Defendant  denies  each  and  every  allegation 
contained  in  paragraph  five  of  said  petition. 

6.  Further  answering  said  petition,  and  by  way 
of  a  further  and  separate  defense,  defendant  alleges 
that  if  any  contract  existed  between  the  parties 
hereto,  as  alleged  by  plaintiff  [10]  in  this  peti- 
'tion,  that  the  same  has  been  canceled  by  mutual 
'Consent  of  the  parties  hereto. 

WHEREFORE,  defendant  prays  this  Honorable 
Court  for  an  order  dismissing  plaintiff's  said  peti- 
■tion,  without  cost  to  the  defendant. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD. 
(Sgd.)   By  T.  L.  PARKHURBT, 

Manager. 

United  States  of  America, 
Extraterritorial  Jurisdiction  in  China, 
Consular  District  of  Shanghai, — ss. 

T.  L.  PARKHURST,  being  duly  sworn,  deposes 
and  says  that  he  is  the  general  manager  in  Shang- 
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hai  of  the  above-named  defendant,  and  signed  the 
above  answer  as  such;  that  he  has  read  said  answer, 
knows  the  contents  thereof,  and  that  the  same  is 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

(Sgd.)     T.  L.  PARKHURST. 

Subscribed   and   sworn  to   before   me   this   26th 
day  of  April,  1923. 

(Sgd.)     R.  T.  PEYTON-GRIFFIN, 
Deputy  Clerk  United  States  Court  for  China. 
Answer.     Filed  at  Shanghai,  China,  this  26th  day 
of  April,  1923.     (Sgd.)   R.  T.  Peyton  Grifdn,  De- 
puty Clerk.     [11] 


Exception  to  Order  Overruling  Demurrer. 

Thereafter  on  the  21st  day  of  April,  1923,  the 
defendant  through  its  attorneys,  Messrs.  Davies 
'&  Bryan,  filed  with  the  Clerk  of  said  court  a  formal 
written  exception  excepting  to  the  said  order  over- 
ruling defendant's  demurrer,  which  said  defend- 
ant hereby  designates  as  its 

EXCEPTION  No.  1. 
That  thereafter  on  Tuesday,  the  12th  of  June, 
1923,  the  above-entitled  action  came  on  regularly 
for  trial  before  the  Honorable  Charles  S.  Lobingier, 
Judge  of  the  United  States  Court  for  China,  the 
plaintiff  appearing  by  Messrs.  Schuhl  &  Schoenfeld 
in  the  person  of  F.  J.  Schuhl,  Esq.,  and  the  defendant 
appearing  by  Messrs.  Davies  &  Bryan  in  the  person 
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of  R.  T.  Bryan,  Jr.,  Esq.  Thereupon  the  follow- 
ing witnesses  were  called  and  examined  after  being 
duly  sworn:     [12] 

Testimony  of  H.  M.  Shirek,  in  His  Own  Behalf. 

Witness— H.  M.  SHIREK. 
(Questions  by  Mr.  F.  J.  SCHUHL.) 

Q.  State  your  name  please? 

A.  Henry   Shirek. 

Q.  What  connection  have  you  with  the  Merchan- 
dise Brokerage  Co.?        A.  Sole  proprietor. 

Q.  Where  are  your  offices  located? 

A.  No.  9  Exra  Road. 

Q.  How  long  have  you  resided  in  Shanghai? 

A.  3I/2,  years. 

Q.  What  is  your  nationality?        A.  American. 

Q.  Did  you  ever  have  any  transaction  with  the 
defendant  company? 

A.  I  entered  into  a  contract  with  them  for  the 
purchase  of  plate  cuttings. 

Q.  That  is  the  contract  attached  to  the  petition. 

A.  Yes. 

A.  I  will  ask  you  if  you  deposited  Tls.  900  as 
bargain  money  under  that  contract?        A.  I  did. 

Q.  And  whether  or  not  this  cargo  as  stated  in 
the  contract  was  delivered  to  you?        A.  No. 

Q.  Was  the  Tls.  900  returned  to  you?        A.  Yes. 

Qi.  When  was  it  returned? 

A.  On  or  about  February  14,  1922. 

Q.  What  did  you  do  when  you  received  the  check  ? 

A.  I  kept  it  on  hand  for  several  months. 


vs.  H.  M.  Shirek.  19 

(Testimony  of  H.  M.  Shirek.) 

Q.  Did  you  have  any  conversation  with  Mr.  Park- 
Eurst  with  reference  to  this,  with  reference  to  de- 
livery?    [13]        A.  Yes. 

Q.  When  was  the  first  discussion,  what  date  ? 

A.  It  was  about  the  12th  or  13th. 

Q.  Of  February?        A.  Yes,  1922. 

Q.  What  was  stated  by  him  on  that  date? 

A.  Mr.  Parkhurst  stated  he  had  received  a  cable 
from  his  home  office  which  advised  him  to  proceed 
legally  against  the  original  purchasers  of  the  cargo. 

Q.  Did  he  proceed  legally  against  the  original 
purchasers  of  the  cargo  ?        A.  He  did  not. 

Q.  Was  the  cargo  eventually  sold  to  the  original 
purchasers  ? 

A.  No,  he   sold  it  to  a  different  party. 

Q.  Tell  the  Court  the  conversation  you  had  with 
Mr.  Parkhurst  before  signing  the  contract? 

Objection:  conversation  leading  up  to  the  con- 
tract was  not  admissible:  the  contract  speaks  for 
itself. 

Mr.  SCHUHL. — It  is  necessary  to  explain  an 
ambiguity. 

The  COURT.— What  do  you  want  to  prove? 

Mr.  SCHUHL. — The  conversation  was  this.  If 
the  home  office  advised  Mr.  Parkhurst  that  he 
would  have  to  sue  the  original  purchasers  of  the 
cargo,  Mr.  Shirek  would  not  be  able  to  have  the 
cargo. 

Q.  Did  he  show  you  the  cable  ? 

A.  No,  he  would  not.  He  was  not  willing  to  do 
so. 
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(Testimony  of  H.  M.  Shirek.) 

Q.  Who  eventually  got  this  cargo?  Do  you 
know? 

Objection:  nothing  to  do  with  this  case.  Imma- 
terial, incompetent  and  irrelevant. 

The  COURT.— What  is  the  purpose  of  the  ques- 
tion? 

Mr.  SCHUHL. — To  show  the  original  buyers 
did  not  get  the  cargo. 

The  COURT. — It  might  be  material  who  the 
original  buyers  were. 

Q.  Who  were  the  original  buyers? 

A.  There  were  several  in  number.  I  could  not 
remember  who  the  original  buyers  were,  all  of 
them.     There  were  possibly  five  or  six.     [14] 

Q.  Do  you  know  whether  they  received  the  cargo  ? 

A.  The  original  purchasers? 

Q.  Yes? 

A.  No,  they  refused  to  take  delivery  on  the  plea 
that  the  cargo  was  not  up  to  specifications,  or 
something  rather  wrong  with  it. 

Q.  The  original  buyers  refused  to  take  delivery? 

A.  They  did. 

Q.  Later  on,  after  this  contract  was  signed,  on 
or  about  February  20,  did  you  receive  a  letter 
through  me  from  Messrs.  Oetz  Bros,  offering  de- 
livery of  part  of  the  cargo?        A.  Yes,  I  recall. 

Q.  I  will  show  you  Plaintiff's  Exhibit  ''A"  and 
ask  you  if  that  is  the  letter  you  received  from  me? 

A.  Yes. 

Plaintiff's  Exhibit  "A"  offered  in  evidence. 

Objection:  Irrelevant,   immaterial  and  incompe- 
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tent,  tending  to  prove  nothing  in  the  case.  The 
letter  on  the  face  of  it  appears  to  be  another 
offer  for  the  sale  of  fifty  tons  of  plate  cutting. 

Mr.  SCHUHL.— Plaintiff's  Exhibit  ^^B"  is  a 
letter  which  I  wrote  to  Getz  Bros,  on  February  16, 
which  is  admitted  by  Mr.  Bryan,  and  Exhibit  ^^A" 
is  a  letter  in  reply. 

Plaintiff's  Exhibit  *'B"  offered  in  evidence. 

Objection:  irrelevant,  immaterial  and  incompe- 
tent and  tending  to  prove  or  disprove  no  issues  in 
the  case. 

The  COURT. — I  think  the  whole  correspondence 
might  enlighten  the  Court  on  the  situation.  This 
seems  to  refer  to  another  letter  on  the  14th.  Have 
you  got  that? 

Mr.  SCHUHL.— Yes. 

The  COURT. — I  think  the  whole  correspondence 
would  be  helpful. 

Q.  The  cargo  mentioned  in  Exhibit  *'A"  of  which 
^hey  state  they  are  holding  fifty  tons  which  they 
would  allow  you  to  take  up.  Is  that  part  of  the 
original  cargo?        A.  Yes. 

Q.  Part  of  the  cargo  mentioned  in  the  contract? 

A.  Yes. 

Q.  You  are  positive  of  that?        A.  Yes.     [15] 

Exhibit  ''C"  offered  in  evidence. 

Q.  The  price  that  you  were  to  pay  for  the  cargo 
was  Tls.  2.75  per  picul?        A.  Yes. 

Q.  Do  you  know  what  the  market  price  was  about 
February  28,  1922? 
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(Testimony  of  H.  M.  Shirek.) 

A.  It  was  approximately  Tls.  1.00  higher  than  the 
price  at  which  I  purchased  it  under  the  contract. 

Q.  It  had  advanced  one  tael?        A.  Yes. 

Motion  to  strike  out  all  Exhibits  offered  in  evi- 
dence unless  plaintiff  offered  the  letter  of  February 
14. 

Mr.  SCHUHL.— I  am  going  to  do  that. 

The  COURT.— Why  not  do  it  now  1 

Mr.  SCHUHL.— I  will. 

Q.  Showing  you  Exhibit  "D"  I  will  ask  you 
whether  you  received  that  letter?        A.  Yes. 

Q.  What  did  you  do  upon  receipt  of  that  letter? 

A.  I  objected  to  it. 

Q.  In  what  form? 

A.  Verbally,  and  I  made  enquiries. 

Q.  Did  you  talk  with  Mr.  Parkhurst  about  it? 

A.  Yes. 

Q.  What  did  you  tell  him? 

A.  I  asked  to  be  shown  the  cable  which  said,  if 
they  received  it,  they  were  to  pursue  legal  pro- 
ceedings against  the  original  purchasers. 

Q.  Did  they  show  you  the  cable?        A.  No. 

Q.  They  did  not  take  legal  proceedings  ? 

A.  They  did  not. 

Qi.  What  loss  did  you  suffer  through  the  failure 
of  the  defendants  to  live  up  to  the  contract?     [16] 

A.  Tls.  6,000.00. 

Q.  How  did  you  suffer  such  a  loss  ? 

A.  The  purchase  price  under  the  contract  was 
Tls.  2.75  per  picul.  There  was  approximately  six 
thousand  piculs  and  the  market  price  was  approxi- 
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mately  Tls.  1.00  higher  and  I  could  have  sold  for 

Tls.  3.75. 

Cross-examination. 
(Questions  by  Mr.   BRYAN.) 

Q.  The  last  clause  on  the  first  page  of  the  con- 
tract says  ''Reply  should  be  received  approximately 
seven  days  when  written  confirmation  will  be 
made."    Was  any  written  confirmation  ever  made? 

A.  In  what  form?        » 

Q.  Was  any  written  confirmation  ever  made  to 
that  contract? 

A.  No  written  confirmation.  The  only  written 
reply,  I  might  say,  to  that  contract,  was  written 
on  February  14. 

Q.  No  written  confirmation  was  made  and  the 
first  reply  you  received  was  on  February  14,  which 
repudiated  the  contract? 

A.  Well  it  did,  but  it  did  not  follow  the  terms 
of  the  contract. 

Q.  It  repudiated  the  contract,  did  it  not? 

A.  I  don't  believe  so. 

Q.  You  don't  believe  so?        A.  No. 

Q.  It  did  not  confirm  it  ? 

A.  On  the  face  of  it  it  would  appear  to  repudiate 
the  contract. 

Q.  It  did  repudiate  it? 

A.  Well,  not  so  far  as  I  was  concerned. 

Q.  As  far  as  the  defendants  were  concerned  it 
repudiated  the  contract  in  the  letter  of  February 
14.     Isn't  that  true? 
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A.  It  was  their  desire  to  repudiate  the  contract, 
perhaps. 

Q.  And  they  informed  you  in  this  letter  they 
had  received  a  reply  from  their  home  office,  Febru- 
ary 7? 

A.  You  have  admitted  the  letter  of  February  7. 
[17] 

Q.  In  that  letter  was  the  check  for  Tls.  900? 

A.  Yes. 

Q.  Deposit  money  under  the  contract? 

A.  Deposit  money  I  had  put  up. 

Q.  And  you  received  it  back?        A.  I  did. 

Q.  Handing  you  Defendant's  Exhibit  1,  is  this 
the  check  which  you  received  from  the  defendants  ? 

A.  I  believe  so. 

Q.  And  it  is  endorsed  on  the  back  by  you? 

A.  Yes. 

Q.  And  it  is  marked  ''cancelled"  showing  you 
received  the  money?        A.  Yes. 

Defendant's  Exhibit  1  offered  in  evidence. 

Eeceived  without  objection. 

Q.  Did  you  know  these  goods  were  in  Shanghai? 

A.  The  goods  named  in  the  contract? 

Q.  Yes.        A.  Yes. 

Q.  How  did  you  know  it? 

A.  I  had  inspected  them. 

Q.  Did  you  make  a  claim  within  seven  days 
after  signing  this  contract? 

A.  I  don't  know  I  would  consider  it  a  claim.  I 
put  the  matter  in  the  hands  of  Mr.  Schuhl  as  soon 
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as  I  found  Getz  Bros,  had  not  proceeded  legally 

and  would  not  deliver  the  cargo  to  me. 

Q.  Had  not  proceeded  legally  in  your  opinion? 

A.  That  is  a  question — 

Q.  You  made  no  claim  before  February  20.  Isn't 
that  so? 

A.  The  goods  were  not  en  route  from  the  United 
States  or  Europe.     It  was  stock  cargo. 

Q.  You  made  no  claim  before  February  20?  An- 
swer my  question,  please?     [18] 

A.  What    form    of    claim? 

Q.  In  writing.  Did  you  or  did  you  not  make 
any  claim  on  defendants  before  February  20? 

A.  There  was  no  claim  to  be  made. 

Q.  Did  you,  or  did  you  not  make  any  claim? 

A.  No. 

Q.  At  the  time  you  signed  the  contract  on  Feb- 
ruary 7,  you  knew  the  goods  had  arrived  in  Shang- 
hai? 

A.  The  cargo  w^as  already  in  Shanghai  prior  to 
that  date. 

Q.  You  knew  it  was  in  Shanghai  at  the  time  the 
contract  was  signed?        A.  Yes. 

Q.  You  are  quite  sure,  are  you,  that  the  defend- 
ants did  not  confirm  this  contract  in  writing?  You 
are  quite  sure  about  that? 

A.  The  only  letter  I  received  from  them — the 
first  letter — was  dated  February  14. 

Q.  They  do  not  confirm  the  contract? 

A.  In  that  letter? 

Q.  In  that  letter. 
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A.  Well,  I  think  they  do  not  in  that  letter. 
Q.  Nor  in  any  subsequent  letter  ? 
A.  Well,  there  was  the  letter  following  that  let- 
ter of  February  14  which   offered  me  fifty  tons, 
whether  that  can  be  construed  as  such. 

Q.  That  does  not  confirm  your  contract  for  375 
tons?        A.  No. 

Q.  There  was  no  letter  which  confirmed  the 
contract  was  there? 

A.  No,  there  was  no  letter  which  confirmed  the 
contract. 

Q.  Were  these  plate  cuttings  cut  up  in  strips  or 
were  they  in  big  pieces? 
A.  Irregular  sizes. 
Q.  Not  cut  up  in  strips? 

A.  Some  were  triangular  pieces.  [19]  Some 
were  strips,  some  were  shearings  and  some  were 
irregular  sizes. 

Q.  You  know  it  is  customary  for  local  dealers 
to  cut  them  up  into  long  strips,  eighteen  inches 
long,  four  to  six  inches  wide,  and  to  tie  them  up 
in  bundles.     You  know  that? 

A.  Do  I  know  whether  that  is  customary? 
Q.  Yes? 

A.  It  just  depends  upon  the  purpose  to  which 
they  put  them. 

Q.  Plate  cuttings  in  strips  and  bundles  are  more 
expensive  than  those  which  come  in  irregular  shapes 
and  sizes? 

A.  They  were  not  tied  up  in  bundles,  some  were 
shearings  and  some  triangular  pieces. 
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Q.  Will  you  answer  my  question? 

A.  They  are  more  expensive? 

Q.  Yes?        A.  I  don't  know. 

Q.  You  don't  know  whether  they  are  or  are  not? 

A.  No. 

Q.  And  yet  you  have  testified  as  to  market  condi- 
tions ? 

A.  I  know  this,  that  regular  shapes  in  plate  cut- 
tings are  a  whole  lot  more  valuable,  whether  they 
are  tied  up  in  bundles  or  how  they  are  packed  does 
not  make  much  difference.  Maybe  they  would  be  a 
little  more  convenient  to  handle. 

Q.  Do  you  know  that  plate  cuttings  in  February 
could  be  purchased  from  abroad  from  Tls.  2.20  to 
Tls.  2.60  per  picul? 

A.  Well,  there  are  different  kinds  of  plate  cut- 
tings. I  don't  recall  what  the  indent  price  for  plate 
cuttings  was  just  about  that  time. 

Q.  You  don't  know  the  indent  price  at  that  time? 

A.  I  don't  recall. 

Q.  Then  how  can  you  recollect  the  market  price? 

A.  Because  that  had  a  direct  bearing  upon  my 
profit  and  loss.     [20] 

Q.  The  only  thing  you  lost  was  the  difference  be- 
tween the  contract  price  and  the  market  price? 

A.  What  I  lost  was  the  difference  between  the 
contract  price  and  what  I  could  have  sold  it  for. 

Q.  You  did  not  lose  your  deposit? 

A.  I  received  that  back. 
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Redirect. 
(Questions  by  Mr.  SCHUHL.) 

Q.  The  first  letter  you  received  from  Getz.  Bros. 
was  much  more  than  seven  days  after  the  signing 
of  the  contract?        A.  It  was  dated  February  14. 

Q.  Had  you  any  conversation  with  Mr.  Parkhurst 
before  the  fourteenth? 

A.  Yes,  I  think  about  the  12th  or  13th. 

Q.  Relate  the  conversation? 

A.  It  was  with  respect  to  whether  they  could 
csivrj  out  the  contract  or  not  and  Mr.  Parkhurst 
said  he  had  already  received  a  cable  from  the  office 
in  San  Francisco  and  they  advised  they  should  pro- 
ceed legally  against  the  original  purchasers. 

Q.  Did  he  say  he  was  going  to  proceed  legally? 

A.  Yes. 

Q.  Had  you  any  conversation  before  that  with 
him? 

A.  Well,  if  I  recollect  properly  I  think  I  tele- 
phoned to  him  on  or  about  the  time  the  contract 
was  to  be  confirmed  to  find  out  whether  he  had  re- 
ceived any  advice.  At  that  time  I  don't  believe  he 
had  received  advice  from  his  home  office — not  until 
a  later  date. 

Q.  Did  you  make  any  inquiries  as  to  the  market 
price  ? 

A.  After  February  3,  yes.  I  followed  the  market 
quite  closely  and  there  was  a  tendency  towards  an 
increase.  The  price  was  steadily  advancing.  I 
should  not  say  "steadily"  but  fluctuating  to  a 
higher  level.     [21] 
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Witness  SUNG  YU  CHING. 
(Questions  by  Mr.  SCHUHL.) 

Q.  State  your  full  name?        A.  Sung  Yu  Ching. 

Q.  Age  is  what?        A.  53. 

Q.  What  is  your  occupation? 

A.  Iron  merchant. 

Q.  Are  you  connected  with  the  Chinese  iron 
guild?        A.  Yes. 

Q.  What  is  your  connection  with  that  guild? 

A.  Chairman. 

Q.  What  is  the  guild  composed  of? 

A.  Every  month  they  are  combined  and  talk  over 
the  market  prices,  some  months  every  week. 

Q.  How  long  have  you  been  chairman  of  the 
guild?        A.  Over  ten  years. 

Q.  Ask  him  if  he  knows  whether  during  the 
month  of  February  the  market  was  steady  or  mov- 
ing up  or  down  in  price  on  steel  plate  cuttings. 

A.  On  February  to  March  the  price  was  Tls. 
3.70  to  Tls.  3.80  per  picul. 

Q.  What  day  in  February  was  the  market  price 
Tls.  3.70  to  Tls.  3.80. 

A.  About  February  15. 

Q.  What  was  it  the  last  day  of  February,  Number 
28  day?        A.  About  the  same. 

Q.  About  the  same  price?        A.  Yes. 

Cross-examination. 
(Questions  by  Mr.  BRYAN.) 
Q.  What  was  the  price  in  February,  did  you  say  ? 
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A.  Tls.  3.70  to  Tls.  3.80. 

Q.  What  was  the  price  in  February  in  the  he- 
ginning — how   much?        A.  Same,   same.     [22] 

Q.  What  class  of  plate  cuttings? 

A.  (Answer  not  interpreted.) 

Testimony  of  Zee  Chang  Yung,  for  Plaintiif. 

Witness  ZEE  CHANG  YUNG. 
(Questions  by  Mr.  SCHUHL.) 

Q.  State  your  name?        A.  Zee  Chang  Yung. 

Q.  How  long  have  you  lived  in  Shanghai? 

A.  25  years. 

Q.  What  is  your  occupation,  what  business  are 
you  in?        A.  Iron  merchant. 

Q.  Are  you  connected  in  any  way  with  the  iron 
merchant's  guild? 

A.  I  am  a  member  of  the  iron  merchant's  guild. 

Q.  How  long  have  you  been  in  the  iron  business 
in  Shanghai? 

A.  Since  I  came  out  for  business  up  to  to-day. 

Q.  How   many    years?        A.  Twenty-five   years. 

Q.  Are  you  acquainted  with  the  market  prices  of 
mild  steel  plate  cuttings?        A.  On  what  date? 

Q.  Between  February  3  and  28,  1922? 

A.  At  that  time  you  can  sell  at  Tls.  3.75. 

Objection  to  interpretation  by  Mr.  Bryan. 

Mr.    BRYAN. — Q.  Ask   him    what    the    market 
price  was  in  February,  1922?        A.  Tls.  3.75. 

Mr.   SCHUHL.— Q.  The  last  day  of  February, 
what  was  the  market  price?        A.  Nearly  that. 
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Cross-examination. 
(Questions  by  Mr.  BEYAN.) 

Q.  A  little  while  ago  you  said  the  price  was  Tls. 
3.00  to  Tls.  3.08,  didn't  you? 

A.  I  said  three  seven  or  three  eight. 

Q.  Ask  him  if  he  said  Tls.  3.00  or  Tls.  3.08? 

A.  No.     [23] 

Q.  When  you  said  Tls.  3.07  or  Tls.  3.08  you 
meant  mace,  didn't  you? 

A.  I  meant  Tls.  3.70  to  Tls.  3.80,  not  Tls.  3.07 
to  Tls.  3.08. 

Objection.  (Mr.  BRYAN.)  I  would  like  to  put 
it  on  record  that  I  don't  agree  with  the  interpre- 
tation of  the  interpreter. 

Offer  by  Mr.  Schuhl  to  get  another  interpreter. 

Mr.  BRYAN. — I  don't  think  it  is  material,  if  the 
Court  pleases. 

The  COURT. — Very  well,  let  that  appear  on  the 
record,  too. 

Plaintiff  rests. 

Motion  by  defendant  for  judgment  of  nonsuit. 
(Typewritten  motion  handed  in.) 

The  COURT. — Ruling  on  motion  reserved. 

Mr.  BRYAN. — Exception  reserved  in  case  mo- 
tion is  overruled  (which  said  defendant  hereby 
designates  as  its  exception  No.  2). 
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Testimony  of  P.  Y.  Angus,  for  Defendant. 

Witness  P.  Y.  ANGUS. 
(Questions  by  Mr.  BRYAN.) 

Q.  State  your  name  please  % 

A.  Percy  Yoshida  Angus. 

Q.  Nationality? 

A.  British. 

Q.  How  old  are  you? 

A.  42. 

Q.  Married  or  single? 

A.  Married. 

Q.  What  is  your  occupation? 

A.  Marine  and  cargo  surveyor. 

Q.  How  long  have  you  been  a  marine  and  cargo 
surveyor  ? 

A.  About  seven  years. 

Q.  Will  you  please  state  your  qualifications  as 
marine  and  cargo  surveyor? 

A.  Twenty-two  years  of  sea  experience,  on  ships, 
and  two  years  apprenticeship  as  surveyor,  several 
years  experience  with  another  local  firm  and  for  the 
last  three  years  principal  of  my  own  firm. 

Q.  Are  you  familiar  with  the  market  price  of 
plate  cuttings  in  Shanghai?     [24] 

A.  To  some  extent. 

Q.  To  what  extent? 

A.  Great  quantities  of  this  class  of  cargo  go 
through  my  hands  in  the  course  of  a  year,  various 
shipments,  and  we  keep  in  touch  with  the  market 
and  we  have  facilities  of  being  able  to  ascertain 
market  values. 
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Q.  Do  you  know  what  the  price  of  mild  steel 
cuttings  were  in  the  month  of  February,  1922? 

A.  About  the  middle  of  the  month,  from  re- 
cords on  the  market,  they  ranged  about  Tls.  2.20 
to  Tls.  2.30.  That  was  on  order  cargo.  That  was 
what  cargo  could  be  ordered  for.  That  was  on  the 
American  and  European  markets  for  mild  steel 
cuttings. 

Q.  What  was  the  market  price  for  mild  steel 
plate  cuttings  in  Shanghai  in  February,  1922? 

A.  About  Tls.  3.00  to  Tls.  3.10. 

Q.  What  part  of  the  month? 

A.  About  the  middle  of  the  month. 

Q.  About  what  was  the  price  of  mild  steel  plate 
cuttings  about  the  28th  of  February? 

A.  There  was  practically  no  alteration  during 
the  month,  with  a  slight  downward  tendency  in 
March. 

Q.  Did  the  market  price  rise  between  February 
3d  and  the  middle  of  the  month? 

A.  Not  in  general.  It  may  in  certain  contracts, 
but  in  general  on  the  market  it  did  not. 

Q.  These  mild  steel  plate  cuttings.  What  was 
the  class  of  plate  cuttings — first  class,  second  class 
or  third  class? 

A.  Mild  steel  plate  cuttings  don't  go  in  classes 
as  a  general  rule  but  as  shearings  or  cuttings 
from  plates,  irregular  shapes,  pieces  which  come 
from  plates  used  in  shipbuilding,  or  bridge  build- 
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ing,    irregular    pieces — triangular    or    rectangular 

pieces  which  are  cut  off.     [25] 

Q.  Is  it  not  a  fact  that  Chinese  cut  these  mild 
steel  plate  cuttings  into  strips  about  eighteen 
inches  long — foiu?  to  six  inches  wide  and  tie  them 
up  in  bundles? 

A.  That  is  done. 

Q.  About  what  does  it  cost  a  picul  to  cut  them 
in  strips  and  put  in  bundles? 

A.  I  am  afraid  I  could  not  give  you  that  answer. 
The  cost  for  cutting  just  depends.  Some  of  the 
local  iron  merchants  have  their  own  cutting  ma- 
chines, others  cut  by  hand. 

Q.  Would  you  or  would  you  not  say  that  twenty 
tael  cents  per  picul  would  be  a  fair  estimate  of 
what  it  would  cost  to  cut. 

Objection:  leading  question.     Sustained. 

Cross-examination. 
(Questions  by  Mr.  SCHUHL.) 

Q.  The  twenty-two  years  of  sea  experience  would 
not  give  you  much  knowledge  of  the  price  of  mild 
steel  cuttings? 

A.  The  question  I  was  asked  was  what  led  up  to 
my  being  a  surveyor. 

Q.  During  the  twenty-two  years  of  sea  experi- 
ence you  did  not  have  much  occasion  to  survey  or 
note  the  price  of  mild  steel  plate  cuttings? 

A.  That  was  leading  up  to  my  becoming  a  sur- 
veyor. 

Q.  During   the  month   of  February,   1922,   how 
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many  surveys  did  you  make   of  mild   steel  plate 

cuttings  ? 

A.  That  I  could  not  tell  you. 

Q.  Did  you  make  any? 

A.  I  could  not  say. 

Q.  How  are  you  able  to  fix  in  your  mind  what  the 
market  price  was? 

A.  By  enquiries  upon  the  market. 

Q.  When  did  you  make  these  enquiries?     [26] 

A.  Yesterday. 

Q.  You  made  them  yesterday? 

A.  Yes. 

Q.  Where  did  you  make  them? 

A.  On  the  market. 

Q.  What  market? 

A.  The  local  market. 

Q.  Where? 

A.  From  various  importers. 

Q.  What  importers  did  you  enquire  from? 

A.  People  that  it  would  be  part  of  my  business 
to  know. 

Q.  What  are  the  names  of  some  of  these  im- 
porters from  whom  you  enquired  the  price  of  these 
steel  cuttings? 

A.  Must  that  question  be  answered? 

The  COURT. — I  think  so.  You  base  your  testi- 
mony on  enquiries  made  from  firms  doing  this  kind 
of  business.  You  asked  them  how  much  it  was 
worth  in  February? 

A.  Yes.  I  have  certain  people  whom  I  can  ask 
from. 
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Q.  You  are  reporting  what  they  told  you  as  to 
the  price  in  February? 

A.  Yes. 

Application:  The  witness'  evidence  be  stricken 
out  on  the  ground  that  it  is  hearsay. 

The  COURT.— I  am  inclined  to  think  the  ob- 
jection is  good  if  the  witness  has  no  personal  knowl- 
edge and  is  relying  upon  statements  made  by  deal- 
ers. The  way  to  prove  this  would  be  to  call  the 
dealers. 

WITNESS. — I  have  my  own  records  and  1 
checked  them  up  with  various  dealers. 

Mr.  SCHUHL. — Well,  give  us  their  names'? 

A.  Messrs.  P.  Heath  &  Co.  was  one. 

Q.  They  told  you  what  the  market  price  was  in 
February? 

A.  Yes. 

Mr.  SCHUHL. — Objection:  Application  to  strike 
out  testimony  on  the  ground  of  hearsay. 

The  COURT. — Sustained.  To  which  ruling  of 
the  Court  the  defendant  then  and  there  excepted 
as  follows: 

Mr.  BRYAN. — Exception  reserved;  which  said 
defendant  hereby  designates  as  its 

EXCEPTION  No.  3. 

Testimony  of  C.  Reeves,  for  Defendant. 

Witness  C.  REEVES: 
(Questions  by  Mr.  BRYAN.) 
Q.  What  is  your  name?     [27] 
A.  Christopher  Reeves. 
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Q.  Nationality? 

A.  British. 

Q.  How  old  are  you"? 

A.  40. 

Q.  Where  do  you  live  ? 

A.  Shanghai. 

Q.  What  is  your  business? 

A.  Marine  and  cargo  surveyor. 

Q.  How  long  have  you  been  a  marine  and  cargo 
surveyor? 

A.  About  nine  years. 

Q.  Please  state  your  qualifications  as  marine  and 
cargo  surveyor. 

A.  British  Board  of  Trade  extra  master's  certi- 
ficate and  nine  years'  experience,  which  is  the  most 
important  thing. 

Q.  Are  you  familiar  with  the  local  market  for 
mild  steel  plate  cuttings? 

A.  Yes. 

Q.  Upon  what  do  you  base  your  familiarity  with 
the  market? 

A.  Surveying  hundreds  of  tons  of  it  as  it  comes 
in,  under  disputes  or  not  under  disputes  as  the 
case  may  be. 

Q.  Do  you  know  what  the  market  price  was  in 
February,  1922? 

A.  I  would  have  to  go  to — 

The  COURT.— The  question  is  *'Do  you  know?'* 

A.  Not  personally. 

Mr.  BRYAN.— Q.  What  do  you  mean  ''Not  per- 
sonally"? 
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A.  I  do  not  buy  or  sell  cuttings.  As  a  cargo 
surveyor  I  very  very  often  find  it  necessary  to  put 
into  my  reports  for  underwriters  actual  market 
values.  To  find  them  it  is  necessary  for  me  to  call 
upon  firms  of  repute,  well  known  firms.  That  is 
how  I  acquire  my  knowledge. 

Q.  You  call  upon  people  and  ask  what  the  value 
of  the  cargo  would  be?     [28] 

A.  I  call  upon  reputable  people  and  they,  if  I 
may  say  so,  give  me  much  more  valuable  informa- 
tion than  anybody  else,  because  it  is  to  be  person- 
ally and  I  do  not  divulge  who  gives  it  to  me. 

Q.  You  do  not  go  beyond  that? 

A.  I  never  deal  in  it  myself. 

Q.  Did  you  in  February,  1922,  at  any  tiine  dur- 
ing the  month  make  any  enquiries  as  to  the  market 
price  ? 

A.  I  don't  remember,  that  is  a  year  and  a  half 
ago. 

Q.  What  was  the  market  price  of  mild  steel  plate 
cuttings  from  enquiries  which  you  made  yesterday? 

Mr.  SCHUHL.— Objection:     Hearsay. 

The  COURT. — Sustained.  To  which  ruling  of 
the  Court  the  defendant  then  and  there  excepted 
as  follows: 

Mr.   BRYAN. — Exception  reserved;  which   said 
defendant  hereby  designates  as  its 
EXCEPTION  No.  4. 

Mr.  BRYAN. — At  this  time,  your  Honor,  I  wish 
to    renew   my    motion    to    dismiss    the    plaintiff's 
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petition,  which  I  made  at  the  conclusion  of  the 
plaintiff's  case. 

The  COURT. — It .  is  not  necessary  to  renew  it, 
for  it  has  not  yet  been  ruled  upon. 

Mr.  BRYAN. — Then  I  wish  to  move  at  this  time 
that  the  Court  excludes  from  its  consideration  all 
the  evidence  introduced  by  plaintiff  and  give  judg- 
ment for  the  defendant  notwithstanding  the  evi- 
dence.    [29] 


COPY. 
Head  office 
San  Francisco,  U.  S.  A. 

Plaintiff's  Exhibit  *'A." 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD. 

Incorporated. 
Exporters 

and 

Importers. 

Whiteaway,  Laidlaw  Bldg., 

Nanking  Road  Cor.  Szechuen. 

Shanghai,  China,  February  20th,  1922. 

Mr.  F.  J.  Schuhl, 

112  Szechuen  Road, 
Shanghai. 
/Dear  Sir: 

Re:    Merchandise  Brokerage  Co. 
We  acknowledge  your  favor  of  February  16th, 
1922,    and    beg    to    advise    that    we    have    been 
holding   for   the    above    (plaintiff)    approximately 
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fifty  (50)  tons  of  Plate  Cuttings  that  were  shipped 
for  our  stock. 

If  they  care  to  avail  themselves  of  this  material, 
it  would  be  necessary  for  them  to  take  up  the  cargo 
hy  Wednesday  by  11  o'clock,  otherwise  we  will  con- 
sider that  they  will  not  accept  this  offer. 

Yours  truly, 
GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD. 

By  T.  L.  Parkhurst, 
Manager. 
TLP-RA 

Cause  No.  1676  Exhibit  ''A"  U.  S.  Court  for 
China.     [30] 


COPY. 

Plaintiff's  Exhibit  **B." 

February  16th,  2. 

Messrs.  Getz  Bros.  &  Co., 

Shanghai,  China. 
Dear  Sirs: 

Your  letter  of  the  14th  instant  addressed  to 
the  Merchandise  Brokerage  Co.  has  been  turned 
over  to  the  writer  for  reply.  I  would  like  to  have 
a  definite  answer  from  you  as  to  whether  or  not  you 
intend  to  deliver  to  my  client  370  tons  of  steel 
plate  cuttings  under  the  terms  of  your  contract 
dated  February  3d.  My  client  feels  that  they  are 
entitled  to  the  delivery  of  this  plate. 
Yours  very  truly, 

Cause  No.  1676  Exhibit  ''B"  U.  S.   Court  for 
China.     [31] 
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COPY. 

Plaintiff's  Exhibit  "C." 

February  21st, 2. 

Messrs.  Getz  Bros.  &  Co.  of  the  Orient,  Ltd., 
'        Shanghai,  China. 
Dear  Sirs: 

Re:  Merchandise  Brokerage  Co. 
I  have  your  kind  favor  of  the  20th  instant 
and  heg  to  say  that  my  clients  are  v^illing  to  accept 
the  fifty  tons  of  plate  cuttings  mentioned  in  your 
letter  providing  however  you  agree  to  deliver  the 
balance  of  the  cargo  under  the  contract  within  48 
hours.  My  client  feels  that  they  are  entitled  to  the 
entire  lot  370  tons  and  unless  the  cargo  is  delivered, 
I  will  be  compelled  to  institute  proceedings  for 
damages. 

Yours  very  truly, 

Cause  No.   1676  Exhibit  ''C"  U.   S.   Court  for 
China.     [32] 
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COPY. 
Plaintiif's  Exhibit  ''D." 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD. 

>  Incorporated. 

Exporters 

and 
Importers. 
Whiteaway,  Laidlaw  Bldg., 
Nanking  Road  Cor.  Szechuen. 
Shanghai,  China,  February  14th,  1922. 
The  Merchandise  Brokerage  Co., 
No.  7  Ezra  Road, 
Shanghai. 
Attention:     Mr.  H.  M.  Shirek. 

CONTRACT  FOR  PLATE  CUTTINGS. 
Dear  Sirs: 

In  compliance  with  our  memorandum  with  you, 
we  cabled  to  our  Home  Office  on  February  3d,  as 
follows : 

"Re  Plate   Cuttings   stock — We  imderstand 
legally  must  sue  buyers  before  selling. ' ' 

We  have  now  received  a  reply  from  our  Home 
Office  dated  February  7th,  1922,  in  which  they  refer 
to  our  message  and  advise  us  to  take  legal  proceed- 
ings. 

Under  these  circumstances,  the  cargo  has  been 
turned  over  to  our  Compradore,  who  we  will  hold 
for  decision  of  arbitration  as  to  the  reliability  of 
the  original  purchaser. 
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We  regret  that  we  cannot  carry  out  our  contract 
with  you  and  are  returning  attached  our  check  No. 
705  for  Taels  900.00  (Nine  Hundred)  to  cover  the 
deposit  which  you  made  with  us. 

Thanking  you  for  the  offer,  we  beg  to  remain, 
Yours  very  truly, 
GETZ  BEOS.  &  CO.  OF  THE  ORIENT,  LTD. 

By  T.  L.  Parkhurst, 

Manager. 
TLP/RA 
enclos:  cheque. 

Cause  No.  1676  Exhibit  "D"  U.  S.  Court  for 
China.     [33] 


(Defendant's  Exhibit  No.  1.) 

No.  705  Shanghai,  February  14,  1922. 

November  17,  1922. 
O.  K.— T.  L.  P. 

ASIA  BANKING  CORPORATION, 
SHANGHAI  BRANCH. 
Pay  Merchandise  Brokerage  Co.,  or  order  Shang- 
hai Taels  Nine  Hundred  only. 
GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD. 
p.  p.  By  T.  L.  Parkhurst, 

Manager. 
Sh.  Tls.  900.00. 

[Endorsement  on  back  of  check]:  MERCHAN- 
DISE BROKERAGE  COMPANY.  (Sgd.)  By 
H.  M.  Shirek,  Manager.     [34] 
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In  the  United  States  Court  for  China. 

Certificate  of  Reporter. 

I,  Ralph  Thomas  Peyton-Griffin,  Official  Reporter 
of  the  United  States  Court  for  'China,  do  hereby 
certify  that  the  above  and  foregoing  transcript, 
pages  13  to  29,  inclusive,  and  Exhibits  ''A"  to  ''D,'* 
inclusive,  and  No.  1,  pages  30'  to  34,  inclusive,  con- 
tains all  the  testimony  offered  by  either  party  at 
the  trial  of  the  above-entitled  cause  together  with 
objections  of  counsel  and  rulings  thereon  by  the 
Court. 

R.  T.  PEYTON-GRIFFIN, 
Official  Reporter.     [35] 

After  plaintiff  had  rested,  as  appears  on  page  24 
of  the  foregoing  transcript,  defendant's  counsel 
handed  to  the  reporter.  Judge  and  opposing  counsel, 
but  did  not  offer  as  an  exhibit  nor  file  with  the 
Clerk,  the  following  two  typewritten  manuscript 
pages,  which  he  had  prepared  in  advance:     [36] 

Mr.  BRYAN. — If  your  Honor  pleases,  defendant 
moves  that  plaintiff's  petition  be  dismissed  and  that 
the  Court  find  for  the  defendant,  notwithstanding 
the  evidence,  upon  the  following  grounds : 

1.  Because  plaintiff  has  not  proved  facts  suffi- 
cient to  constitute  a  cause  of  action. 

2.  Because  the  evidence  does  not  sufficiently  and 
satisfactorily  establish  that  the  plaintiff  and  the  de- 
fendant ever  entered  into  any  contract  on  the  3d 
day    of    February,    1922,    whereby   the    defendant 
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agreed  to  sell  to  the  plaintiff  and  the  plaintiff  to 
purchase  from  the  defendant  three  hundred  and 
seventy  (370)  tons  of  Mild  Steel  Plate  Cuttings. 

3.  Because  the  evidence  sufficiently  and  satis- 
factorily establishes  that  the  contract,  if  any,  a  copy 
of  which  is  attached  to  the  plaintiff's  petition,  con- 
tains the  following  clause: 

''Receipt  of  deposit  T900.00  is  hereby  ac- 
knowledged, and  we  agree  to  deliver  documents 
on  payment,  if  cable  advices  from  our  home 
office  promise  sale  without  suit  against  original 
buyers.  Reply  should  be  received  approxi- 
mately seven  days,  when  written  confirmation 
will  be  made." 

4.  Because  the  evidence  sufficiently  and  satis- 
factorily establishes  that  on  the  14th  day  of  Febru- 
ary, 1922,  the  defendant  wrote  the  plaintiff  the  fol- 
lowing letter: 

''February  14th,  1922. 
The  Merchandise  Brokerage  Company, 
No.  7  Ezra  Road, 
Shanghai. 
Attention:     Mr.  H.  M.  Shirek. 
CONTRACT  FOR  PLATE  CUTTINGS. 
Dear  Sirs: 

In  compliance  with  our  memorandum  with  you, 
we  cabled  to  our  Home  Office  on  February  3d,  as 
follows : 

'Re   Plate    Cuttings    stock — We   understand 
legally  must  sue  buyers  before  selling.' 
We  have  now  received  a  reply  from  our  Home 
Office  dated  February  7th,  1922,  in  which  they  refer 
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to  our  message  and  advise  us  to  take  legal  proceed- 
ings. 

Under  these  circumstances,  the  cargo  has  been 
turned  over  to  our  Compradore,  who  we  will  hold 
for  decision  of  arbitration  as  to  the  liability  of  the 
original  purchaser. 

We  regret  that  we  cannot  carry  out  our  contract 
with  you  and  are  returning  attached  our  cheque  No. 
705  for  [37]  Taels  900.00  (Nine  Hundred)  to 
cover  the  deposit  which  you  made  with  us. 

Thanking  you  for  the  offer,  we  beg  to  remain, 

Yours  very  truly, 

RLP/RA 

enclos:  cheque." 

5.  Because  the  evidence  sufficiently  and  satis- 
factorily establishes  that  the  defendant  received  the 
check  for  Taels  Nine  Hundred  (T900.00)  made  out 
to  said  plaintiff  and  signed  by  said  defendant,  which 
said  check  was  enclosed  in  said  letter  dated  Febru- 
ary 14,  1922,  being  the  return  of  deposit  referred  to 
in  said  contract,  if  any,  attached  to  plaintiff's 
petition,  and  that  plaintiff  cashed  said  check  for 
Taels  Nine  Hundred  (T900.00). 

6.  Because  the  evidence  sufficiently  and  satis- 
factorily establishes  that  no  written  confirmation  of 
said  contract,  if  any,  was  ever  made. 

7.  Because  said  contract,  if  any,  attached  to 
plaintiff's  petition  provides: 

"No  claim  in  respect  of  the  goods,  or  under 
this  contract,  shall  be  made  against  the  sellers 
unless  it  be  made  within  seven  days  after  buyers 
have  been  notified  of  the  arrival  of  the  goods  in 
Shanghai    *     *     *     ." 
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8.  Because  tJae  evidence  sufficiently  and  satis- 
factorily establishes  that  plaintiff  was  notified  at 
the  time  of  the  signing  of  said  contract,  if  any,  that 
said  three  hundred  and  seventy  (370)  tons  of  Mild 
Steel  Plate  Cuttings  had  arrived  in  Shanghai,  and 
that  said  plaintiff,  although  he  had  been  notified 
that  said  goods  had.  arrived  in  Shanghai,  made  no 
claim  within  seven  days  thereafter  in  accordance 
with  the  provisions  of  said  contract,  if  any. 

9.  Because  plaintiff  has  failed  to  prove  any  legal 
damages. 

Defendant  further  moves  the  Court  to  exclude 
from  its  consideration  all  of  the  evidence  introduced 
on  behalf  of  plaintiff,  and  requests  the  Court  to  find 
for  the  defendant,  notwithstanding  the  evi- 
dence.    [38] 


Thereafter  on  the  14th  day  of  June,  1923,  the 
Honorable  Charles  S.  Lo;bingier,  Judge  of  the  United 
States  Court  for  China,  filed  with  the  Clerk  of  said 
court  his  decision  overruling  defendant's  motion  to 
dismiss  the  plaintiff's  petition  and  rendering  judg- 
ment in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  snm  of  T6,000.00,  together  with 
interest  from  February  28,  1922,  and  costs.  Said 
decision  is  as  follows:     [39] 
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COPY. 

In  the  United  iStates  €ourt  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK    (Doing  Business  as  MERCHAN- 
DISE BROKERAGE  COMPANY), 

Plaintiff, 

vs. 

GETZ  BROS.  OF  THE  ORIENT,  LTD.,    ' 

Defendant. 

Judgment. 

SYLLABUS. 
(By  the  COURT.) 

1.  PLEADING. — A  denial  is  nullified  by  a  sub- 
sequent admission  of  the  same  fact. 

2.  ID. — "All  defenses  not  made  in  the  pleadings 
are  considered  waived." 

3.  CONTRACTS. — An  instrument  reciting  a 
sale  and  providing  for  '*  complete  delivery  and  pay- 
ment" but  which  also  contains  a  separate  and  dis- 
tinct provision  for  the  delivery  of  unidentified 
documents  under  certain  conditions,  evidences  a 
severable,  and  not  an  entire,  contract. 

4.  ID. — The  first  provision  of  such  a  contract 
may  be  enforced  altho  the  conditions  relating  to  the 
second  have  not  been  performed. 

5.  Evidence  reviewed  and  found  insufficient  to 
show  such  nonperformance. 

6.  PRESUMPTION.— Where  material  evidence 
available  to  a  party  is  not  produced,  the  presump- 
tion is  that  it  would  be  adverse. 
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Messrs.  SCHUHL  &  SCHOENFELD,  by  Mr. 
SCHUHL,  for  Plaintiff. 

Messrs.  DAVIES  &  BRYAN,  by  Mr.  Bryan,  for 
Defendant.     [40] 

LOBINGIER,  J.— On  February  3,  1922,  defend- 
ant, by  its  manager,  signed  a  document  whose  pro- 
visions, in  so  far  as  involved  here,  are  as  follows : 

^'GETZ  BROS.  &  00.,  OF  THE  ORIENT 
LTD.,  have  sold  and  Merchandise  Brokerage 
have  bought  the  following  described  merchan- 
dise, upon  the  terms  and  conditions  as  made 
herein,  and  on  the  reverse  side  of  this  contract. 
All  sales  are  subject  to  goods  being  obtain- 
able.    *     *     * 

Shipment:     Delivery  from  iShanghai  stock. 
Remarks:     Complete  delivery  and  full  pay- 
ment to  be  made  on  or  before  February  28th, 
1922.     *     *     * 

Price 
Quantity  Description  U.  S.  Gold 

370    Tons.     (More  or  less)    covering   all 

Mild  Steel  Plate  Cuttings  all 

sizes  and  test  pieces  held  in 

our  Shanghai  iStock  covered 

by   Drafts   Nos.    B.  C.  4139, 

4137,  4135,  4315,  4323,  2913, 

2914,  4362,  4363  and  4373. 

Say  Three  hundred  sixty  to  Three 

hundred  seventy-one  tons  at  Shanghai 

Taels  2.75  per  picul  of  133%. 

Receipt    of     deposit     Taels 

900.00  is   hereby  acknowledged   and 

we   agree   to  deliver   documents   on 
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Price 
Quantity  Description  U.  S.  Gold 

payment,   if  cable  advice  from  our 
Home  Office  permits  sale  without  suit 
against      original      buyers.       Reply 
should  be  receive  approximate  seven 
(7)  days  when  written  confirmation 
will  be  made.     *     *     * 
No  claim  in  respect  of  the  goods,  or  under  this 
contract,  shall  be  made  against  the  sellers  unless  it 
be  made  within  seven  days  after  the  buyers  have 
been    notified    of    the    arrival    of    the    goods    in 
Shanghai. ' ' 

It  is  expressly  admitted  that  none  of  these  goods 
were  ever  delivered  and  it  is  undisputed  (p.  3)  that 
plaintiff  was  ready  to  make  pajrment  on  the  date 
fixed  for  delivery. 

Defendant's  counsel  in  argument  contends  that 
the  parties  never  reached  the  stage  of  a  contract. 
His  answer 

"admits     executing    (the     document      *     *     * 
mentioned     *     *     *     but  denies  that  the  same 
constituted    a    contract    of    sale    between    the 
parties  hereto,  by  reason  of  the  fact  that  the 
same  was  not  confirmed  by  defendant's  home 
office    as    provided    for    in    said    document." 
(par.  2.)     [41] 
Now  it  is  nowhere  "provided  in  said  document" 
that  the  same — i.    e.    the    "contract    of    sale" — be 
"confirmed  by  defendant's  home   office."     On  the 
contrary  the  document  recites  the  sale  as  already 
effected.     "Getz  Bros.  &  Co.  have  sold  and  Mer- 
chandise Brokerage  have  hought"  etc.     Surely  such 
a  transaction  needed  no  confirmation.     The  docu- 
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ment  recites  an  executed  contract  of  sale,  not  an 
offer  to  sell.  Had  it  been  a  mere  offer  defendant 
•would  hardly  have  accepted,  and  plaintiff  would 
hardly  have  paid,  $900  of  the  price. 

It  is  true  that  another  portion  of  the  document 
declares  that  "written  confirmation  ivill  be  made," 
(not  that  it  must  be)  ;  but  the  context  indicates  that 
it  applies  to  something  else  than  the  contract  of  sale 
and  if  it  were  intended  to  apply  to  the  latter  it 
could  have  no  effect  upon  a  contract  already  exe- 
cuted. Since  no  other  reason  is  alleged  for  im- 
pugning the  contract  we  must  regard  the  denial 
in  paragraph  2  as  insufficient. 

That  counsel  himself  so  regarded  it,  seems  in- 
dicated by  the  subsequent  averment 

"if  any   contract   existed  between   the  parties 
hereto,  as  alleged  by  plaintiff  in  this  petition, 
that   the   same   has  been   cancelled  by  mutual 
consent  of  the  parties."     (par.  6.) 
Not  only  is  no  proof  of  cancellation  offered  but 
the  averment  itself  seems  a  qualified  admission  that 
there  was   a   contract  and,   therefore,   nullifies   the 
denial.^     Again  the  very  clause  invoked  by  defend- 
ant, and  last  above  quoted  speaks  of  the  instrument 
sued   upon  as  "this   contract"   while   in   its   letter 
(Ex.  D)  of  February  14,  1922,  eleven  days  after  the 
instrument  was  signed,  defendant  expresses 

"regret  that  we  cannot  carry  out  our  contract 
with  you." 
Almost  a  week  later  defendant  wrote  again  "to 


^  Veasey  vs.  Humphreys,  27  Or.  515,  41  Pac.  8 
(per  Wolverton,  J.)  ;  Derby  vs.  Gallup,  5  Minn.  119. 
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advise  that  we  have  been  holding  for  the  above 
(plaintiff)  approximately  fifty  (50)  tons  of  Plate 
Cuttings  that  were  shipped  for  our  stock."  (Ex. 
A.)  It  is  undisputed  (p.  3)  that  this  lot  was  a 
part  of  the  [42]  original  cargo  forming  the  sub- 
ject matter  of  the  sale  which  defendant  not  only 
does  not  question,  but  appears  to  recognize  in  this 
letter.  Surely  it  would  seem  to  be  estopped  from 
denying  that  there  was  a  contract.  Clearly  also 
authorities  are  not  in  point  which  construe  mere 
conditional  offers. 

II. 
While  only  a  part  of  it  is  pleaded  and  relied  upon 
an  the  answer,  counsel's  main  reliance  in  argument  is 
upon  the  following  provision  of  the  instrument  sued 
on: 

*'We  agree  to  deliver  documents  on  payment, 
if  cable  advice  from  our  Home  Office  permits 
sale  without  suit  against  original  buyers.  Reply 
should  be  receive  approximate  seven  (7)  days 
when  written  confirmation  will  be  made." 
It  will  be  seen  that  this  does  not,  in  terms,  qualify 
the  provisions  above  discussed  and  which  in  the  in- 
strument   are    separated   from    it   by    considerable 
other  matter.     The  clause  in  question  does  not,  in 
other  words,  provide,  or  even  hint,  that  the  sale  and 
delivery  of,  or  payment  for,   the   goods   are   con- 
ditioned upon  the  receipt  of  "cable  advice  from  our 
Home    Office."     0^    the    contrary   ("payment"    is 
assumed  as  something  already  fixed  and  upon  it  is 
conditioned  the  delivery  not  of  cargo — which  had 
already  been  provided  for  absolutely — but  of  ' '  docu- 
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ments."  What  these  were  we  are  left  to  conjecture 
and  no  attempt  was  made  to  explain  the  ambiguity 
by  evidence.  If  they  were  shipping  papers  they 
were  clearly  unnecessary  for  delivering  the  goods 
for  these,  it  is  undisputed  (p.  3),  had  been  landed 
in  Shanghai  before  the  contract  was  signed. 

It  is  evident,  then,  that  we  are  here  considering  an 
independent  provision,  separate  and  distinct  from 
the  portion  which  recites  the  sale  as  a  fait  accompli 
and  provides  for  ''complete  delivery  and  full  pay- 
ment" respecting  the  goods.  The  instrument  before 
us,  in  other  words,  evidences  not  an  entire  but  a 
severable  [43]  contract^ — i.  e.  it  contains  not 
only  a  memorandum  of  sale  requiring  ^'complete 
delivery  and  full  payment"  but  also  a  distinct  pro- 
vision regarding  unidentified  documents.  Now  it 
is  one  of  the  characteristics  of  a  severable  contract 
that  one  portion  of  it  may  be  enforced  even  tho 
there  can  be  no  recovery  as  to  another  and  distinct 
portion.^  At  most  such  would  be  the  result  of  ac- 
cepting counsel's  contention  here.  If  it  were  true 
that  the  provision  relied  upon  and  last  quoted  has 
not  been  complied  vn.th,  that  wiould  not  prevent  re- 
covery for  the  breach  of  the  separate  and  distinct 


^Corpus  Juris,  XIII,  561.  Cf.  p.  562  for  "illus- 
trations of  severable  contracts"  and  Page,  Con- 
tracts, III,  sec.  1483  et  seq.  John  Layton  Co.  vs. 
Blomberg,  1  Extrater.,  827-830. 

'Page,  Contracts,  III,  sec.  1483;  Katz  vs.  Bed- 
ford, 77  Cal.  319,  19  Pac.  523,  1  L.  R.  A.,  826;  Mc- 
Grath  vs.  Cannon,  55  Minn.  457,  57  N.  W.  150; 
Burwell  etc.  Co.  vs.  Wilson,  57  Neb.  396,  77  N.  W. 
762 ;  Hutchens  vs.  Sutherland,  22  Nev.  363,  40  Pac. 
409. 
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agreement  to  deliver  the  goods  which  defendant  had 
"sold,"  and  plaintiff  had  "bought." 

But  we  are  unable  to  find  that  noncompliance 
with  the  provisions  relied  upon  has  been  shown. 
Defendant  offered  no  evidence  in  support  of  that 
contention  and  the  letter  (Ex.  D.)  of  its  manager 
seems  quite  unsatisfactory  on  that  point.  It  does 
not  mention  any  "cable  advice"  nor  state  whether 
"our  home  office  permits  sale  without  suit  against 
original  buyers."  The  letter  merely  states  that 
"they  *  *  *  advise  us  to  take  legal  proceedings" 
— against  whom  or  for  what  purpose  is  nowhere 
suggested  in  the  letter.  And  when  we  turn  to  the 
evidence,  the  omissions  of  the  letter  seem  even  more 
significant.  For  it  is  undisputed  (p.  3)  that  de- 
fendant's manager,  while  claiming  to  have  "re- 
ceived a  cable  from  his  home  office"  *  *  * 
"would  not"  show  it  and  "was  not  willing  to  do  so." 
Defendant's  counsel  stated  in  open  court  that  the 
cable  was  in  his  office  but  neither  was  it  produced 
nor  was  the  manager  called  nor  was  his  absence  ex- 
plained. The  rule  is  that  where  a  party  fails  to 
produce  in  support  of  his  contention  available  evi- 
dence, it  is  presumed  to  be  adverse.  As  was  said 
by  the  Supreme  Court^ 


^Kirby  vs.  Tallmadge,  160  U.  S.  379,  40  L.  ed. 
463,  quoting  Starkie  on  Ev.  I,  54.  See  also  The 
New  Yor,  175  U.  S.  204,  44  L.  ed.  126;  Clifton  vs. 
U.  S.,  4  How.  242,  11  L.  ed.  957;  The  M.  E.  Lucken- 
bach,  174  Fed.  265;  The  Luckenbach,  144  Fed.  980; 
The  G-eorgetown,  135  Fed.  854;  The  Bombay,  46 
Fed.  665;  The  Fred.  M.  Lawrence,  15  Fed.  635;  The 
Freddie  L.  Porter,  8  Fed.  871. 
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''The   conduct  of  the  party  in  omitting  to 
produce     [44]     that  evidence  in  elucidation  of 
the  subject  matter  in  dispute,  which  is  within 
his  power  and  which  rests  peculiarly   within 
his    own    knowledge,    frequently   affords   occa- 
sion  for   presumptions   against   him,   since  it 
raises  strong  suspicion  that  such  evidence,  if 
adduced,  would  operate  to  his  prejudices." 
Finally  there  is  the  undisputed  fact  (p.  3)  that 
the    manager    did    not    "take    legal    proceedings 
against  the  original  purchasers,"  as  he  naturally 
would  have   done   had   such   instructions   been   re- 
ceived from  the  home  office.     On  the  contrary  the 
manager  states  in  his  letter  (Ex.  "D.")  that  "the 
cargo  has   been   turned   over  to   our  Compradore, 
who  we  will  hold  for  decision  of  arbitration  as  to  the 
reliability  of  the  original  purchaser."     Clearly  we 
could  not  find  from  this  evidence  that  "cable  advice 
from  the  home  office"  did  not  "permit  sale  without 
suit   against   original   buyers."    The   inference   to 
be  drawn  from  the  manager's  course  of  action  seems 
quite  the  contrary  for  it  is  undisputed  (p.  3)  that 
he  did  sell  "to  a  different  party." 

The  contention  that  plaintiff  did  not  present  its 
claim  ' '  within  seven  days  after  the  buyers  have  been 
notified  of  the  arrival  of  the  goods  in  Shanghai" 
is  not  pleaded  in  the  answer  and  "all  defenses  not 
made  in  the  pleadings  are  considered  waived."^ 

It  may  be  observed,  however,  that  there  is  a  total 
lack  of  evidence  that  plaintiff  was  ever  "notified 
of  the  arrival  of  the  goods  in  Shanghai."     He  knew, 

'Cyc.  XXI,  128. 
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indeed,  that  they  were  here  when  the  contract  was 
signed  but  as  to  their  arrival  nothing  is  said.  Be- 
sides knowledge  is  not  the  same  as  notice  "for 
knowledge  may  exist  within  notice  and  there  may  be 
notice  without  any  actual  knowledge."^  In  order 
to  invoke  the  clause,  defendant  must  show  that  it 
** notified  (plaintiff)  of  the  arrival  of  the  goods" — 
which  it  seems  never  to  have  done.  The  clause  is  a 
highly  technical  one  and  must  be  invoked  most 
strongly  against  its  originator.  Indeed  it  is  doubt- 
ful if  the  contract  was  even  [45]  signed  within 
seven  days  of  the  arrival  of  the  goods,  and  if  not, 
compliance  with  counsel's  construction  of  it  would 
have  been  impossible.'^ 

We  must  find,  therefore,  that  defendant  com- 
mitted a  breach  of  its  contract  to  deliver  these  goods 
and  the  evidence  renders  it  easy  to  assess  plaintiff's 
damages.  His  testimony  (p.  5)  is  undisputed  that 
he  suffered  a  loss  of  Tls.  6,000.,  that  ''the  purchase 
price  under  the  contract  was  Tls.  2.75  per  picul. 
There  wa,s  approximately  six  thousand  piculs  and 
the  market  price  was  approximately  Tls.  1.00 
higher  and  I  could  have  sold  for  Tls.  3.75."  Not 
only  is  this  undisputed  but  it  is  corroborated  by 
two  other  witnesses  (pp.  10,  11)  dealing  in  the 
goods  forming  the  subject  matter  of  the  sale.  De- 
fendant produced  no  competent  evidence  as  to 
value  and  we  must,  therefore,  overrule  defendant's 
motion  to  dismiss  and  find  that  the  difference  be- 
tween the  contract  price  and  the  market  price  at 


'Bishham,  Equity  (7th  ed.),  397. 

'See  Anson,  Contracts  (Huffcutt^s  ed.)  sec.  410. 
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the  time  and  place  of  delivery^  was  six  thousand 
(6000)  taels,  for  which  sum  with  interest  thereon 
from  February  28,  1922,  the  agreed  date  of  de- 
livery, together  with  costs,  judgment  is  accordingly 
rendered  in  favor  of  plaintiff  and  against  defend- 
ant. 

By  the  Court. 

CHARLES  S.  LOBINGIER, 
Judge.     [46] 

Judgment.     Filed  June  14,  1923.    W.  A.  Chap- 
man, Clerk. 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE 
BROKERAGE  CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Exception  to  Order  Overruling  Motion  to  Dismiss 

Petition. 

Comes  now  the  defendant  through  its  attorneys, 
Messrs.  Davies  &  Bryan,  and  excepts  to  the  order 
of  the  Court  filed  on  June  14,  1923,  overruling  de- 
fendant's motion  to  dismiss  plaintiff's  petition. 
(Sgd.)  DAVIES  &  BRYAN, 

Counsel  for  Defendant. 


^Cyc.  XXXV,  633. 
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Exception.  Filed  at  Shanghai,  China,  this  15 
day  of  June,  1923.  (Sgd.)  W.  A.  Chapman,  Clerk. 
[47] 


In  the  United  Stateg  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE 
BROKERAaE  CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Notice  of  Appeal. 

Comes  now  the  defendant  through  its  Attor- 
neys, Messrs.  Davies  &  Bryan,  and  hereby  excepts 
to  the  judgment  of  the  Court  filed  at  Shanghai, 
China,  on  the  14th  day  of  June,  1923,  and  said  de- 
fendant hereby  gives  notice  of  intention  to  appeal 
from  said  judgment  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

(Sgd.)  DAVIES  &  BRYAN, 
Counsel  for  Defendant. 

Notice  of  Appeal.  Filed  at  Shanghai,  China,  this 
:15th  day  of  June,  1923.  (Sgd.)  W.  A.  Chapman, 
Clerk. 

And  thereafter  on  the  15th  day  of  June,  1923,  the 
defendant  filed  with  the  Clerk  of  the  United  States 
Court  for  China  a  formal  exception  in  writing  to 
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said  decision  of  the  Court  overruling  defendant's 
motion  made  at  the  conckision  of  plaintiff's  case 
to  dismiss  plaintiff's  petition,  which  said  defendant 
hereby  designates  as  its 

EXCEPTION  No.  5. 
And  on  said  15th  day  of  June,  1923,  defendant 
filed  a  written  exception  to  said  decision  of  the 
Court  rendering  judgment  against  said  defendant 
in  the  sum  of  Taels  Six  Thousand  (T6,000.00), 
together  with  interest  from  February  28,  1922,  and 
costs,  which  said  defendant  hereby  designates  as 
its 

EXCEPTION  No.  6. 
and   simultaneously   filed   with   the   Clerk   of   said 
Court  on  June  15,  1923,  a  notice  of  appeal.     [48] 


In  the  United  States  Court  for  China. 

Cause  No.  167&— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE 
BROKERAGE  CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OP  THE  ORIENT,  LTD., 

Defendant. 

Notice  of  Motion. 

Please  take  notice  that  Getz  Bros.  &  Company  of 
the  Orient,  Ltd.,  the  defendant  herein,  through 
its  attorneys,  Messrs.  Davies  &  Bryan,  will  call  up 
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for  hearing  on  Mondaj^,  June  25,  at  3  P.  M.,  in  the 
Courtroom  of  the  United  States  Court  for 
China  defendant's  petition  for  a  writ  of  error  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial ,  Circuit,  and  at  the  same  time  will 
request  the  Honorable  Charles  S.  Lobingier,  Judge 
of  the  United  States  Court  for  China,  (1)  To  allow, 
settle  and  seal  defendant's  bill  of  exceptions;  (2) 
To  sign  the  order  allowing  defendant's  writ  of 
error;  (3)  To  sign  the  citation  on  writ  of  error  re- 
quiring plaintiff  to  appear  at  the  next  session  of 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  within  a  specified  number  of 
days;  (4)  To  sign  an  order  extending  the  time 
within  which  to  file  the  record  and  docket  the  case 
in  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit;  and  (5)  To  fix  and 
approve  the  amount  of  defendant's  supersedeas 
bond. 

DAVIES  &  BRYAN, 
Attorneys  for  Defendant. 

Notice  of  motion  received  this  the  23d  day  of 
June  at  10:00  A.  M.  o'clock. 

(Sgd.)  SCHUHL  &  SCHOENFELD, 

Attorneys  for  Plaintiff. 

Notice  of  Motion.  Filed  at  Shanghai,  China,  this 
23d  day  of  June,  1923.  W.  A.  Chapman,  Clerk. 
[49] 
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Order  Allowing  and  Settling  Bill  of  Exceptions. 

Now,  on  the  seventh  day  of  July,  1923,  two  days 
after  the  filing  by  defendant  of  its  second  and  final 
copy  of  "assignment  of  errors,"  this  cause  comes 
on  for  hearing  upon  the  defendant's  motion  of  June 
23,  1923. 

Upon  consideration  whereof  the  foregoing  bill  of 
exceptions,  consisting  of  pages  6  to  49,  inclusive, 
is  hereby  allowed,  settled  and  incorporated  in  the 
record  herein. 

CHARLES  S.  LOBINGIER, 
Judge,  United  States  Court  for  China.     [50] 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  style  of  THE  MERCHANDISE  BROKER- 
AGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Assignment  of  Errors. 

Now  comes  the  defendant  in  the  above-entitled 
action,  being  the  plaintiff  in  error  herein,  and  in 
connection  with  its  petition  for  writ  of  error  makes 
the  following  assignment  of  errors,  which  it  avers 
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occurred  in  the  trial  and  decision  of  this  cause  in 
said  Court,  to  wit: 

1.  That  the  United  States  Court  for  China  erred 
in  overruling  defendant's  demm'rer  to  plaintiff's 
petition  by  its  order  filed  with  the  Clerk  of  said 
Court  on  April  19,  1923.  ^ 

BEING  EXCEPTION  No.  1. 

2.  That  the  said  United  States  Court  for  China 
erred  in  overruling  defendant's  demurrer  to  plain- 
tiff's petition  by  its  order  filed  with  the  Clerk  of 
said  Court  on  April  19,  1923,  for  the  following 
reasons: 

(a)  Because  plaintiff's  petition  states  no  cause 
of  action  against  defendant. 

(b)  Because  the  contract  relied  upon  by  the 
plaintiff,  a  portion  of  which  is  quoted  in  said 
order  overruling  defendant's  demurrer  was  made 
upon  certain  express  terms  and  conditions,  two 
of  which  are,  (1)  The  receipt  of  cable  advice  from 
defendant's  home  office  permitting  sale  without 
suit  against  original  buyer;  and  (2)  That  written 
confirmation  will  be  made. 

(c)  Because  plaintiff's  petition  contains  no 
paragraph  alleging,  (1)  That  defendant  was  in 
receipt  of  cable  advice  from  its  home  office  per- 
mitting sale  without  suit  against  original  buyers; 
and  (2)  That  written  confirmation  had  been 
made.     [51] 

3.  That  said  United  States  Court  for  China 
erred  in  holding  in  its  order  filed  with  the  Clerk 
of  said  Court  on  the  19th  day  of  April,  1923,  over- 
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ruling  defendant's  demurrer  to  plaintiff's  petition 
that, 

''A  sale  of  merchandise  with  an  undertaking 

for  complete  delivery  by  a  certain  date  from 

Shanghai  stock  is  not  rendered  conditional  by 

a  further  clause  requiring  delivery  of  shipping 

documents  on  payment  if  cable  advices  from 

home  of&ce  permits." 

because  neither  plaintiff's  petition  nor  the  contract, 

if  any,  relied  upon  by  plaintiff  and  attached  to  his 

petition  contain  the  words  "shipping  documents." 

4.  That  said  United  States  Court  for  China 
erred  in  its  order  overruling  defendant's  demurrer 
to  plaintiff's  petition  filed  with  the  Clerk  of  said 
Court  on  April  19,  1923,  in  distinguishing  the  case 
of 

Hsieh  Po-Hsiang  vs.   Shippers   Commercial 
Corp.,  I  Extraterritorial  Cases,  p.  1010. 

5.  That  said  Court  erred  in  overruling  defend- 
ant's motion  made  at  the  conclusion  of  plaintiff's 
case  to  dismiss  plaintiff's  petition,  notwithstand- 
ing the  evidence, 

BEING  EXCEPTION  No.  2. 

6.  That  said  United  States  Court  for  China 
erred  in  sustaining  plaintiff's  application  to  strike 
out  testimony  on  the  ground  of  hearsay, 

BEING  EXCEPTION  No.  3. 

7.  That  said  United  States  Court  for  China 
erred  in  sustaining  plaintiff's  objection  to  the  fol- 
lowing question: 
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"What  was  the  market  price  of  mild  steel 
plate  cuttings  from  inquiries  which  you  made 
yesterday?" 

BEING  EXCEPTION  No.  4. 

8.  That  said  United  States  Court  for  China 
erred  in  failing  to  rule  upon  defendant's  motion 
made  at  the  conclusion  of  plaintiff's  case  to  ex- 
clude from  its  consideration  all  of  the  evidence  in- 
troduced on  behalf  of  plaintiff. 

9.  That  said  United  States  Court  for  China 
erred  in  [52]  failing  to  rule  upon  defendant's 
request  made  at  the  conclusion  of  plaintiff's  case 
to  find  for  the  defendant,  notwithstanding  the  evi- 
dence. 

10.  That  said  United  States  Court  for  China 
erred  in  overruling  defendant's  motion  to  dismiss 
the  petition  made  at  the  conclusion  of  plaintiff's 
case, 

BEING  EXCEPTION  No.  5. 

11.  That  said  United  States  Court  for  China 
erred  in  rendering  judgment  against  the  defendant 
and  in  favor  of  the  plaintiff  for  the  sum  of  Taels 
Six  Thousand  (T6,000.00),  together  with  interest 
thereon  from  February  28,  1922,  and  costs, 

BEING  EXCEPTION  No.  6. 

12.  That  said  United  States  Court  for  China 
erred  in  not  holding  in  its  written  decision  filed 
with  the  Clerk  of  said  Court  on  the  14th  day  of 
June  1923,  according  to  the  express  terms  of  the 
contract,  if  any,  relied  upon  by  plaintiff,  that  the 
following  were  a  part  of  the  terms  and  conditions 
thereof: 


vs.  H.  M.  Shirek.  bt) 

'^  Receipt  of  deposit  T900.00  is  hereby  ac- 
knowledged, and  we  agree  to  deliver  documents 
on  payment,  if  cable  advice  from  our  home 
office  permits  sale  without  suit  against  original 
buyers.  Reply  should  be  received  approxi- 
mately seven  days,  when  written  confirmation 
will  be  made." 

13.  That  said  United  States  Court  for  China 
erred  in  holding  that  paragraph  6  of  defendant's 
answer  was  a  qualified  admission  that  there  was  a 
contract,  and  therefore  nullified  the  denial  made 
in  paragraph  two  of  said  answer. 

14.  That  said  United  States  Court  for  China 
erred  in  holding  that  paragraph  6  of  defendant's 
answer  was  a  qualified  admission  that  there  was  a 
contract,  and  therefore  nullified  the  denial  made 
in  paragraph  two  of  said  answer,  for  the  following 
reasons: 

(a)  Because  plaintiff's  counsel  failed  to  make 
any  motion,  request  or  other  application  for  judg- 
ment on  the  pleadings,  as  the  record  will  show. 

(b)  Because  the  question  of  the  qualified  ad- 
mission of  the  contract  by  paragraph  6  of  defend- 
ant's answer  was  raised  by  the  Court  without  any 
request,  [53]  motion  or  other  application  made 
by  plaintiff,  as  the  record  will  show. 

(c)  Because  plaintiff  waived  the  qualified  ad- 
mission, if  any,  contained  in  paragraph  six  of  de- 
fendant's answer  by  failing  to  make  any  motion, 
request  or  application  for  judgment  on  the  plead- 
ings prior  to  the  rendition  of  the  Court's  decision 
filed  with  the  Clerk  of  said  Court  on  June  14,  1923. 


6Q      Gets  Bros,  d;  Co.  of  the  Orient,  Limited 

(d)  Because  even  if  paragraph  6  of  defendant's 
answer  was  a  qualified  admission  that  there  was 
a  contract  it  was  also  an  allegation  that  the  con- 
tract had  been  cancelled. 

(e)  Because  the  pleadings  presented  a  material 
issue. 

(f)  Because  the  answer  states  sufficient  facts  to 
constitute  a  defense  to  the  action. 

(g)  Because  paragraph  6  of  defendant's  answer 
states  facts  sufficient  to  constitute  a  defense  to 
the  action. 

(h)  Because  defendant's  answer  contained  de- 
nials of  material  allegations  in  plaintiff's  complaint. 

(i)  Because  the  facts  admitted  on  the  pleadings 
do  not  show  that  the  plaintiff  would  be  entitled  to 
judgment. 

(j)  Because  where  a  party  moves  for  judgment 
on  a  pleading  the  allegations  of  his  adversary's 
pleadings  are  to  be  accepted  as  true  for  the  pur- 
poses of  a  motion. 

(k)  Because  where  a  party  moves  for  judgment 
on  the  pleadings  he  not  only  for  the  purposes  of 
his  motion  admits  the  truth  of  the  allegation  of  his 
adversary,  but  admits  the  untruth  of  aU  his  own 
allegations  which  have  been  denied  by  his  adver- 
sary. 

(1)  Because  the  court  went  outside  of  the  plead- 
ings in  determining  that  paragraph  6  of  defend- 
ant's answer  was  a  qualified  admission  of  a  con- 
tract. 

15.  That  said'  United  States  Court  for  China 
erred  in  holding  in  its  written  decision  filed  with 
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the  Clerk  of  said  Court  on  the  14th  day  of  June, 
1923,  that  the  following  provision  contained  in  the 
contract,  if  any,  relied  upon  by  plaintiff,  which  is 
quoted  iii  the  Court's  decision. 

"Receipt  of  deposit  T900.00  is  hereby  ac- 
knowledged, and  we  agree  to  deliver  documents 
on  payment,  if  cable  advice  from  our  home 
office  permits  sale  without  suit  against  original 
buyers.  Reply  should  be  received  approxi- 
mately seven  days,  when  written  confirmation 
will  be  made." 
was  severable  and  divisible  from  the  balance  of 
said  contract,  if  any.     [54] 

16.  That  said  United  States  Court  for  China 
erred  in  holding  in  its  written  decision  filed  with 
the  Clerk  of  said  Court  on  the  14th  day  of  June, 
1923,  that  the  following  provision  contained  in  the 
contract,  if  any,  relied  upon  by  plaintiff,  which  is 
quoted  in  the  Court's  decision, 

"Receipt  of  deposit  T900.00'  is  hereby  ac- 
knowledged, and  we  agree  to  deliver  documents 
on  payment,  if  cable  advice  from  our  home 
office  permits  sale  without  suit  against  original 
buyers.  Reply  should  be  received  approxi- 
mately seven  days,  when  written  confirmation 
will  be  made." 
w^as  severable  and  divisible  from  the  balance  of 
said  contract,  if  any,  for  the  following  reasons: 

(a)  That  the  portion  above  quoted  of  said  con- 
tract, if  any,  is  not  severable  from  the  balance  of 
said  contract  as  a  matter  of  law. 
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(b)  Because  said  contract,  if  any,  relied  upon 
by  plaintiff  contains  the  following  clause:  "Getz 
Bros.  &  Co.  of  the  Orient,  Ltd.,  have  sold  and  Mer- 
chandise Brokerage  have  bought  the  following 
described  merchandise,  UPON  THE  TERMS  AND 
CONDITIONS  AS  MADE  HEREIN  AND  ON  THE 
REVERSE  SIDE  OF  THIS  CONTRACT." 

(c)  Because  the  portion  above  quoted  of  said 
contract,  if  any,  was  just  as  much  a  term  and  con- 
dition thereof  as  any  other  clause  thereof. 

(d)  Because  said  contract,  if  any,  was  made 
for  the  purchase  of  one  quantity  of  goods  for  one 
consideration. 

17.  That  said  United  States  Court  for  China 
erred  in  holding  that  defendant  had  waived  the 
right  (by  failure  to  plead  it)  to  rely  upon  the  follow- 
ing clause  in  the  contract,  if  any,  relied  upon  by 
plaintiff : 

''No  claim  in  respect  of  the  goods  or  under 
this  contract  shall  be  made  against  the  sellers 
unless  it  be  made  within  seven  days  after  the 
buyers  have  been  notified  of  the  arrival  of  the 
goods  in  Shanghai." 

18.  That  said  United  States  Court  for  China 
erred  in  holding  that  there  was  a  total  lack  of  evi- 
dence that  plaintiff  was  ever  notified  of  the  arrival 
of  the  goods  in  Shanghai. 

19.  That  said  United  States  Court  for  China 
erred  in  holding  that  no  proof  was  offered  of  can- 
cellation of  the  contract,  [55]  if  any,  relied  upon 
by  plaintiff. 
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20.  That  said  United  States  Court  for  China 
erred  in  holding, 

''An  instrument  reciting  a  sale  and  providing 
for  'complete  delivery  and  payment'  but  which 
also  contains  a  separate  and  distinct  provision 
for  the  delivery  of  unidentified  documents 
under  certain  conditions,  evidences  a  severable, 
and  not  an  entire,  contract." 

and  that 

"The  first  provision  of  such  a  contract  may 
be  enforced  although  the  conditions  relating  to 
the  second  have  not  been  performed." 

for  the  following  reasons: 

(a)  Because  the  contract  contains  no  separate 
and  distinct  provision  as  to  the  delivery  of  un- 
identified documents. 

(b)  Because  the  plaintiff  in  its  petition  relied 
upon  the  contract  as  a  whole  and  did  not  plead 
that  it  was  severable  and  divisible. 

(c)  Because  plaintiff  failed  to  raise  at  the  trial, 
as  the  record  will  show,  the  question  of  the  sever- 
ability of  said  contract,  if  any,  relied  upon. 

21.  That  said  United  States  Court  for  China 
erred  in  applying  the  principle  that  where  material 
evidence  available  to  a  party  is  not  produced  the 
presumption  is  that  it  would  be  adverse. 

22.  That  said  United  States  Court  for  China 
erred  in  aplying  the  principle  that  where  material 
evidence  available  to  a  party  is  not  produced  the 
presumption  is  that  it  would  be  adverse,  for  the 
following  reasons: 
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(a)  Because  said  Court  failed  to  rule  upon  de- 
fendant's motion  to  dismiss  plaintiff's  petition 
until  it  rendered  final  judgment. 

(b)  Because  the  principle  tliat  where  material 
evidence  available  to  a  party  is  not  produced  the 
presumption  that  it  would  be  adverse  cannot  be 
applied  in  making  a  ruling  on  a  motion  to  dis- 
miss plaintiff's  petition. 

23.  That  said  United  States  Court  for  China 
erred  in  holding  in  its  written  decision  filed  with 
the  Clerk  of  said  Court  [56]  on  the  14th  day  of 
June,  1923,  that  all  defenses  not  made  in  the  plead- 
ings are  considered  waived. 

24.  That  said  United  States  Court  for  China 
in  reviewing  the  evidence  erred  in  finding  it  in- 
sufficient to  show  nonperformance  on  the  part  of 
the  plaintiff. 

25.  That  said  United  States  Court  for  China 
erred  in  holding  that  the  amount  of  damages  was 
undisputed  and  corroborated  by  two  other  witnesses 
dealing  in  the  goods  forming  the  subject  matter 
of  the  sale. 

26.  That  said  United  States  Court  for  China 
erred  in  holding  that  defendant  had  failed  to  pro- 
duce any  competent  evidence  as  to  value. 

27.  That  said  United  States  Court  for  China 
erred  in  not  holding  that  the  evidence  was  insuffi- 
cient considered  in  any  light  to  render  judgment 
in  favor  of  the  plaintiff  and  against  the  defendant. 

28.  That  said  United  States  Court  for  China 
erred  in  failing  to  rule  upon  defendant's  motion 
and  request  made  at  the  conclusion  of  the  case  to 
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exclude  from  its  consideration  all  the  evidence  in- 
'troduced  by  plaintiff  and  to  give  judgment  for  the 
defendant,  notwithstanding  the  evidence. 

29.  That  said  United  States  Court  for  China 
erred  in  not  rendering  judgment  in  favor  of  the  de- 
fendant and  against  the  plaintiff. 

WHEREFORE,  defendant  prays  that  said  judg- 
ment be  reversed  and  that  the  defendant  be  allowed 
to  depart  hence  and  recover  its  costs. 

DA  VIES  &  BRYAN, 
Attorneys  for  Defendant. 

Assignment  of  Errors.  Filed  at  Shanghai,  China, 
this  5th  day  of  July,  1923.  W.  A.  Chapman,  Clerk. 
[57] 


In  the  United  States  Court  for  China. 

Causo  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BROK- 
ERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT  LTD., 

Defendant. 

Petition  for  Writ  of  Error. 

To   the   Honorable,   the   United   States   Court   for 
China : 
Getz  Bros.  Sr^  Co.  of  the  Orient,  Ltd.,  the  defend- 
ant in  the  above-entitled  action,  feeling  itself  ag- 
grieved by  the  judgment  of  the  Court  entered  in 
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favor  of  the  plaintiff  in  said  cause  on  the  14th  day 
of  June,  1923,  whereby  it  was  adjudged  that  the 
plaintiff  recover  of  and  from  the  defendant  the  sum 
of  Taels  Six  Thousand  (T6,000.00),  Shanghai  Sycee, 
together  with  interest  thereon  from  February  28, 
1922,  and  costs,  taxed  at  the  sum  of  Mex.  $71.06, 
comes  now  by  Davies  &  Bryan,  its  attorneys,  and 
petitions  said  Court  for  an  order  allowing  it  to 
prosecute  a  writ  of  error  to  the  Honorable,  the 
United  States  Circuit  Court  of  Appeals  in  and  for 
the  Ninth  Circuit,  under  and  according  to  the  laws 
of  the  United  States  in  that  behalf  made  and  pro- 
vided; and  in  this  behalf  alleges  that  in  said  judg- 
ment and  in  the  proceedings  had  prior  thereto  in 
said  action  certain  errors  were  committed  to  the 
prejudice  of  this  defendant,  all  of  which  will  appear 
more  in  detail  from  the  assignment  of  errors  which 
is  filed  with  the  petition. 

Wherefore,  this  defendant  prays  that  a  writ  of 
error  may  issue  in  this  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, for  the  correction  of  the  errors  so  complained 
of,  and  that  a  transcript  of  the  record,  proceedings 
[58]  and  papers  in  this  case,  duly  authenticated, 
may  be  sent  to  the  said  Circuit  Court  of  Appeals, 
and  also  that  an  order  may  be  made  by  this  Court 
fixing  the  amount  of  security  which  said  defendant 
shall  give  and  furnish  upon  said  writ  of  error,  and 
that  upon  the  giving  of  such  security  all  further 
proceedings  in  this  court  be  suspended  and  stayed 
until  the  determination  of  said  writ  of  error  by  the 
said  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit. 
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Dated:  Shanghai,  June  23d,  1923. 

GETZ  BROS.  &  CO.   OF   THE   ORIENT, 
LTD.,  a  Corporation, 

By  DAVIES  &  BRYAN, 

Its  Attorneys. 

Petition  for  Writ  of  Error.  Filed  at  Shanghai, 
China,  this  23d  day  of  June,  1923.  W.  A.  Chap- 
man, Clerk.     [59] 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BROK- 
ERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Order  Allowing  Writ  of  Error. 

This  7th  day  of  July,  1923,  came  the  defendant, 
'by  its  attorneys  Messrs.  Davies  &  Bryan,  iand  filed 
herein  and  presented  to  the  Court  its  petition  for 
the  allowance  of  a  writ  of  error,  an  assignment  of 
errors  intended  to  be  urged  by  it,  praying  also  that 
a  transcript  of  the  record  and  proceedings  and 
papers  upon  which  the  judgment  herein  was  ren- 
dered, duly  authenticated,  may  be  sent  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Ju- 
dicial  Circuit,   and   that   such   other   and   further 
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proceedings  may  be  had  as  may  be  proper  in  the 
premises. 

On  consideration  whereof,  IT  IS  HEREBY 
ORDERED  that  a  writ  of  error  as  prayed  for  in 
said  petition  be  allowed  and  that  the  amount  of  the 
supersedeas  bond  to  be  given  hy  the  defendant  upon 
said  writ  of  error  be  and  the  same  is  hereby  fixed 
at  the  sums  of  Shanghai  Taels  Six  Thousand 
(Sh.  T6,000l00),  being  principal,  Shanghai  Taels 
Nine  Hundred  and  Thirty  (Sh.  T930.00),  being  in- 
terest, and  Mexican  Dollars  Eighty-five  and  86/100 
(Mex.  $85.86),  being  costs,  together  with  interest  on 
said  sums  from  June  14,  1923,  to  time  of  payment, 
and  that  upon  the  giving  of  said  bond  all  further 
proceedings  in  this  court  be  suspended,  stayed  and 
superseded  [60]  pending  Ithe  determination  of 
such  writ  of  error  hy  the  United  States  Circuit 
Court  of  Appeals  in  and  for  the  Ninth  Circuit. 

Dated:  Shanghai,  July  7,  1923. 

CHARLES  S.  LOBINOIER, 
Judge  of  the  United  States  Court  for  China. 

Order  Allowing  Writ  of  Error.  Filed  at  Shang- 
hai, China,  this  7th  day  of  July,  1923.  W.  A.  Chap- 
man.    [61] 
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In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  'No.  578. 

H.  M.  SHIEEK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BEOK- 
EEAGE  CO., 

Plaintiff, 
vs. 

GETZ  BEOS.  &  CO.  OF  THE  OEIENT  LTD., 

Defendant. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PEESENTS: 

That  Getz  Bros.  &  Co.  of  the  Orient,  Ltd.,  a  corpora- 
tion, as  principal,  and  Asia  Banking  Corporation, 
as  surety,  are  jointly  and  severally  held  and  firmly 
hound  unto  the  plaintiff  in  the  above-entitled  action 
in  the  sums  of  Taels  Six  Thousand  (T6,000.00), 
Shanghai  Sycee,  being  principal,  Taels  Nine  Hun- 
dred and  Thirty  (T930.00,)  Shanghai  Sycee,  being 
interest,  and  Mexican  dollars  Eighty-five  and 
86/100  (Mex.  $85.86),  being  costs,  together  with  in- 
terest on  said  sums  from  June  14,  1923,  to  time  of 
payment,  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves  and  each  of  us  jointly  and 
severally,  and  each  of  our  successors,  representa- 
tives and  assigns,  firmly  by  these  presents. 

SIGNED  with  our  seals  and  dated  this  29th  day 
of  June,  1923. 

WHEEEAS,  the  above-named  defendant  is  about 
to  sue  out  a  Writ  of  Error  to  the  United  States 
Court  of  Appeals  in  and  for  the  Ninth  Circuit  to 
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reverse  the  judgment  heretofore  rendered  in  the 
above-enititled  action  in  favor  of  the  plaintiff 
therein  and  against  the  defendant  therein,  and 
awarding  judgment  in  favor  of  the  plaintiff  therein 
for  the  sum  of  Taels  Six  Thousand  (T6,000.00), 
Shanghai  Sycee,  together  with  interest  thereon 
from  February  28,  1922,  [62]  which  amounts  to 
Taels  Nine  Hundred  and  Thirty  (T930.0O),  Shanghai 
Sycee,  and  costs  in  the  sum  of  Mexican  Dollars 
Eighty-five  and  86/100  (Mex.  $85.86). 

NOW,  THEREFOEE,  the  conditions  of  this  ob- 
ligation are  such  that  if  the  above-named  defendant 
shall  prosecute  such  writ  of  error  to  effect  and  shall 
answer  all  damages,  costs  and  interest  if  it  shall 
fail  to  make  good  its  plea  then  this  obligation  shall 
be  void,  otherwise  to  remain  in  full  force  and  effect. 
GETZ  BROS.  &  CO.  OF  THE  ORIENT, 
LTD., 

By  T.  L.  Parkhurst, 

Manager. 
Witness : 

W.  A.  CHAPMAN. 
ASIA  BANKING  CORPORATION, 

By  M.  C.  Cooke. 
We  agree  to  the  above  and  foregoing  bond. 
SCHUHL  &  SCHOENFELD, 
By  F.  J.  Schuhl, 
Attorneys  for  Plaintiff. 
The  foregoing  bond  is  hereby  approved  this  5th 
day  of  July,  1923. 

CHARLES  S.  LOBINGIER, 
Judge  of  the  United  States  Court  for  China. 
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Bond  on  Writ  of  Error.  Filed  at  Shanghai 
China,  this  5th  day  of  July,  1923.  W.  A.  Chapman, 
Clerk.     [63] 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  above-entitled  Court : 

You  are  hereby  requested  to  make  a  transcript  of 
the  record  to  be  filed  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Judicial  Circuit, 
pursuant  to  the  writ  of  error  allowed  in  the  above- 
entitled  cause  and  to  include  in  such  transcript  of 
record  the  following  and  no  other  papers  or  exhibits, 
to  wit: 

Petition.     Filed  March  28,  1922. 
Defendant's  demurrer.     Filed  April  10,  1922. 
Defendant's  exception  to  order  overruling  demur- 
rer.    Filed  April  21,  1923. 
Defendant's  answer.     Filed  April  26,  1923. 
Defendant's  motion  to  dismiss  plaintiff's  petition. 
Filed  in  open  court  on  June  12,  1923. 
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Defendant's  exception  to  order  overruling  defend- 
ant's motion  to  dismiss  the  petition.  Filed 
April  15,  1923. 

Defendant's  exception  to  the  judgment  of  the  Court 
rendered  on  April  14,  1923,  and  notice  of  ap- 
peal.    Filed  April  15,  1923. 

Plaintiff's  Exhibits  "A,"  "B,"  '^C"  and  ''D"  and 
Defendant's  Exhibit  ''1." 

Bond  on  writ  of  error.     Filed  July  5,  1923.     [64] 

Petition  for  writ  of  error. 

Bill  of  exceptions,  filed  July  7th,  including  order 
of  Court  overruling  defendant's  demurrer,  filed 
April  19,  1923,  and  the  decision  of  the  Court 
filed  on  June  14,  1923. 

Defendant's  assignment  of  error.  Filed  July  5, 
1923. 

Writ  of  error. 

Citation  on  writ  of  error. 

Order  allowing  writ  of  error. 

Praecipe  for  transcript. 

Order  extending  time  to  file  record  in  Circuit  Court 
of  Appeals. 

Clerk's  certificate  of  record. 

Notice  of  motion  to  allow  bill  of  exceptions  and  writ 
of  error.     Filed  June  23,  1923. 
And  file  said  transcript  with  the  Clerk  of  the 

United   States   Circuit  Court   of  Appeals  for  the 

Ninth  Judicial  Circuit. 

DAVIES  &  BRYAN, 
Attorneys  for  Defendant. 
Praecipe    for   Transcript   of   Eecord.     Filed   at 

Shanghai,  China,  this  23d  day  of  June,  1923.    W.  A. 

Chapman,  Clerk.     [65] 
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In  the  United  States  Court  for  Cliina. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Writ  of  Error. 

The  United  States  of  America, — ss. 
The  President  of  the  United  States  of  America: 
To  the  Honorable  Judge  of  the  United  States 
Court  for  China,  GREETING: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
the  said  United  States  Court  for  China,  before  you, 
between  H.  M.  Shirek,  doing  business  under  the 
name  and  style  of  the  Merchandise  Brokerage  Co., 
plaintiff,  and  Getz  Bros.  &  Co.  of  the  Orient,  Ltd., 
defendant,  a  manifest  error  hath  happened,  to  the 
great  damage  of  the  said  Getz  Bros.  &  Co.  of  the 
Orient,  Ltd.,  defendant,  as  by  its  complaint  appears, 
we  being  willing  that  error,  if  any  hath  been,  should 
be  duly  corrected,  and  full  and  speedy  justice  done 
to  the  parties  aforesaid  in  this  behalf,  do  command 
you,  if  judgment  be  therein  given,  that  then  under 
your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concern- 
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ing  the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Judicial  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  San 
Francisco,  in  said  Circuit,,  on  the  day  of  August 
next,  in  the  said  Circuit  Court  of  Appeals,  to  be 
then  and  there  held,  that  the  record  and  proceedings 
aforesaid  being  inspected,  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to 
correct  that  error,  what  of  right  and  according 
\_^^^  to  the  laws  and  customs  of  the  United  States 
should  be  done. 

Witness  the  Honorable  WILLIAM  H.  TAFT, 
Chief  Justice  of  the  United  States,  this  7th  day  of 
July,  1923. 

CHARLES  S.  LOBINGIER, 
Judge  of  the  United  States  Court  for  China. 

Attested : 

W.  A.  CHAPMAN, 
Clerk  of  the  United  States  Court  for  China. 

Writ  of  Error.  Filed  at  Shanghai,  China,  this 
7th  day  of  July,  1923.  W.  A.  Chapman,  Clerk. 
[67] 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGIE  CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 
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Order  Extending  Time  to  August  31,  1923,  to  File 
Record  and  Docket  Cause. 

For  satisfactory  reasons  appearing  to  the  Court, 
the  time  for  filing  the  record  in  this  cause  in  the 
Circuit  Court  of  Appeals  for  the  Ninth  Judicial 
Circuit,  pursuant  to  the  writ  of  error  sued  out,  is 
extended  until  the  31'st  day  of  August,  1923. 

CHAELES  S.  LOBINGIEE, 
Judge  of  the  United  States  Court  for  China. 

Order  Extending  Time  to  August  31,  1923,  to  File 
Record  and  Docket  Cause.  Filed  at  Shanghai, 
China,  this  9th  day  of  July,  1923,  W.  A.  Chapman, 
Clerk.     [68] 


In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OF  THE  ORIENT,  LTD., 

Defendant. 

Citation  on  Writ  of  Error. 

United  States  of  America, — ^ss. 

To  H.  M.  Shirek,  doing  business  under  the  name 

and  style  of  the  Merchandise  Brokerage  Co., 

GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
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appear  at  the  next  session  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit, to  be  held  at  the  City  of  San  Francisco  within 
55  days  from  the  date  hereof,  pursuant  to  a  writ  of 
error  filed  in  the  office  of  the  Clerk  of  the  United 
States  Court  for  China,  wherein  Getz  Bros.  &  Co. 
of  the  Orient  is  plaintiff  in  error,  and  you  are  de- 
fendant in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  rendered  against  the  said  plain- 
tiff in  error  as  in  said  writ  of  error  mentioned, 
should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Charles  S.  Lobingier, 
Judge  of  the  United  States  Court  for  China,  this 
7th  day  of  July,  1923. 

CHARLES  S.  LOBINGIEE, 
Judge  of  the  United  States  Court  for  China. 

We  hereby,  this  21st  day  of  July,  1923,  accept  due 
personal  service  of  this  citation  on  behalf  of  H.  M. 
Shirek,  doing  business  under  the  name  and  style  of 
The  Merchandise  Brokerage  Co. 

SCHUHL  &  SCHOENFELD, 
Attorneys  for  Defendant  in  Error. 

Citation  on  Writ  of  Error.  Filed  at  Shanghai, 
]China,  this  7th  day  of  July,  1923.  W.  A.  Chapman, 
Clerk.     [69] 
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In  the  United  States  Court  for  China. 

Cause  No.  1676— Civil  No.  578. 

H.  M.  SHIREK,  Doing  Business  Under  the  Name 
and  Style  of  THE  MERCHANDISE  BRO- 
KERAGE CO., 

Plaintiff, 

vs. 

GETZ  BROS.  &  CO.  OP  THE  ORIENT,  LTD., 

Defendant. 

Certificate  of  Clerk  United  States  Court  for  China 
to  Transcript  of  Record. 

Shanghai,  China, — ss. 

In  pursuance  of  the  command  of  the  writ  of  error 
within,  I,  William  A.  Chapman,  Clerk  of  the  United 
States  Court  for  China,  herewith  transmit  a  true 
copy  of  the  record,  bill  of  exceptions,  assignments 
of  error  and  all  proceedings  in  this  case  of  H.  M. 
Shirek,  doing  business  under  the  name  and  style  of 
The  Merchandise  Brokerage  Co.,  the  plaintiff,  vs. 
Getz  Bros.  &  Co.  of  the  Orient,  Ltd.,  the  defendant, 
lately  pending  in  the  United  States  Court  for  China, 
under  my  hand  and  the  seal  of  said  Court. 

Witness  my  official  signature  and  the  seal  of  said 
United  States  Court  for  China  at  the  City  of  Shang- 
hai, within  the  jurisdiction  of  said  Court  this  10th 
day  of  July,  1923. 

[Seal]  W.  A.  CHAPMAN, 

Clerk  of  the  United  States  Court  for  China. 
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Certificate  of  Clerk,  United  States  Court  for 
China  to  Transcript  of  Record.  Filed  at  Shanghai, 
China,  this  10th  day  of  July,  1923.  W.  A.  Chap- 
man, Clerk.     [70] 


[Endorsed]:  No.  4079.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Getz  Bros. 
&  Co.  of  the  Orient,  Limited,  Plaintiff  in  Error,  vs. 
H.  M.  Shirek,  Doing  Business  Under  the  Name  and 
Style  of  The  Merchandise  Brokerage  Company, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
,Writ  of  Error  to  the  United  States  Court  for  China. 
Filed  August  18,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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FOR  THE  NINTH  CIRCUIT. 


GETZ    BROS.    &    CO.    OF    THE 

ORIENT,  LIMITED, 

Plaintiff  in  Error, 
vs. 

H.     M.     SHIREK,     Doing    Business  /^ No.  4079 
Under  the  Name  and  Style  of  The 
Merchandise    Brokerage    Com- 
pany, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR 


Statement  of  the  Case. 

Plaintiff  in  error,  the  defendant  in  the  lower  Court, 
has  sued  out  this  writ  of  error  to  the  United  States 
Court  for   China,   from   the   judgment  of   the   latter 


Court  in  an  action  for  damages  for  breach  of  an 
alleged  contract  in  writing  for  the  sale  by  plaintiff 
in  error  to  defendant  in  error,  plaintiff  below,  of  370 
tons  of  mild  steel  plate  cuttings.  The  alleged  con- 
tract is  set  forth  at  length  in  the  Transcript  (pp. 
3-10),  but  the  portion  thereof  material  to  the  con- 
sideration of  the  point  to  be  urged  for  a  reversal  of 
the  judgment  of  the  lower  Court  is  contained  in  the 
first  part  thereof,  appearing  on  pages  3  and  4  of  the 
Transcript.  This  portion  of  the  alleged  contract  is 
as  follows: 

"Contract. 
Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 

Shanghai,  February  3d,  1922. 

Getz  Bros.  &  Co.  of  the  Orient,  Ltd.,  have  sold 
and  Merchandise  Brokerage  have  bought  the  fol- 
lowing described  merchandise,  upon  the  terms  and 
conditions  named  herein  and  on  the  reverse  side 
of  this  contract. 

All  sales  are  subject  to  goods  being  obtainable. 

Seller  is  not  responsible  for  non-delivery  by  rea- 
son of  loss  of  cargo  en  route,  fire  or  any  unavoid- 
able casualties,  or  for  delays  beyond  their  control. 

To  be  insured  against  war  risk  at  buyer's  expense. 
Terms — 

Shipment:    Delivery  from  Shanghai  stock. 

Remarks:  Complete  delivery  and  full  payment 
to  be  made  on  or  before  February  28th,  1922. 

Quantity  Description  Price 

U.  S.  Gold 

370  Tons  (more  or  less)  covering  all  Mild  Steel 
Plate  Cuttings  all  sizes  and  test  pieces  held  in  our 


Shanghai  Stock  covered  by  Drafts  Nos.  B.  C.  4139, 
4137,  4135,  4315,  4323,  2913,  2914,  4362,  4363  and 
4373- 

Say  Three  hundred  sixty  to  Three  hundred 
seventy-one  Tons  at  Shanghai  Taels  2.75  per  picul 

of  133  i/3- 

Receipt  of  deposit  Taels  QOO.OO  is  hereby  ac- 
knowledged and  we  agree  to  deliver  documents 
on  payment,  if  cable  advice  from,  our  Home  Office 
permits  sale  without  suit  against  original  buyers. 
Reply  should  be  receive  approximate  seven  (j) 
days  when  written  confirmation  will  be  made. 
Approved  by  seller. 

Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 

(Signed)  By  T.  L.  Parkhurst, 

Manager." 

(Italics  ours.) 

The  remaining  portion  of  the  alleged  contract  is 
headed  "Conditions,"  and  will  be  incidentally  referred 
to  hereafter. 

This  instrument  having  been  signed  and  delivered, 
defendant  in  error,  on  February  3,  1922,  made  the 
deposit  of  900  taels  referred  to  therein  (Tr.,  p.  18), 
and  nothing  further  was  done  with  reference  to  the 
matter  until  about  the  12th  or  13th  of  February,  when 
Mr.  Parkhurst,  the  manager  of  the  Shanghai  office  of 
plaintiff  in  error,  stated  to  defendant  in  error  that  he 
had  received  a  cable  from  his  home  office  which  ad- 
ivised  him  to  proceed  legally  against  the  original 
purchasers  of  the  cargo  (Tr.,  p.  19).  On  February 
14,  plaintiff  in  error  wrote  defendant  in  error  the  fol- 


lowing  letter    (Plaintiff's  Exhibit  "D,"  Tr.,  pp.  42- 
43): 

"Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 

Incorporated. 

Exporters  and  Importers. 

Whiteaway,  Laidlaw  Bldg., 

Nanking  Road,  Cor.  Szechuen. 
Shanghai,  China,  February  14th,  1922. 

The  Merchandise  Brokerage  Co., 
No.  7  Ezra  Road,  Shanghai. 

Attention:    Mr.  H.  M.  Shirek. 

Contract  for  Plate  Cuttings 

Dear  Sirs: 

In  compliance  with  our  memorandum  with  you, 
we  cabled  to  our  Home  Office  on  February  3d,  as 
follows : 

'Re  Plate  Cuttings  stock — we  understand  legally 
must  sue  buyers  before  selling.' 

We  have  now  received  a  reply  from  our  Home 
Office  dated  February  7th,  1922,  in  which  they 
refer  to  our  message  and  advise  us  to  take  legal 
proceedings. 

Under  these  circumstances,  the  cargo  has  been 
turned  over  to  our  Compradore,  who  we  will  hold 
for  decision  of  arbitration  as  to  the  reliability  (sic) 
of  the  original  purchaser. 

We  regret  that  we  cannot  carry  out  our  contract 
with  you  and  are  returning  attached  our  check 
No.  705  for  Taels  900.00  (nine  Hundred)  to  cover 
the  deposit  which  you  made  with  us. 

Thanking  you  for  the  offer,  we  beg  to  remain, 
Yours  very  truly, 
Getz  Bros.  &  Co.  of  the  Orient,  Ltd., 

By  T.  L.  Parkhurst, 

Manager. 
TLP/RA 
Enclos:  cheque." 


The  letter  just  quoted  was  the  only  writing  refer- 
ring to  the  alleged  contract  received  by  defendant  in 
error  from  plaintiff  in  error  after  the  delivery  of  the 
alleged  contract  of  February  3  (Tr.,  p.  23),  other 
than  the  check  for  900  taels,  which  defendant  in  error 
received  with  the  letter  and  cashed  (Tr.,  p.  24). 

After  the  receipt  of  this  letter,  defendant  in  error, 
through  his  attorneys,  demanded  of  plaintiff  in  error 
the  delivery  of  the  370  tons  of  plate  cuttings  (Plain- 
tiff's Exhibit  "B,"  Tr.,  p.  40),  and  plaintiff  in  error 
made  an  offer  to  let  defendant  in  error  have  50  tons 
of  cuttings  (Plaintiff's  Exhibit  "A,"  Tr.,  pp.  39,  40). 
This  offer  was  declined  (Plaintiff's  Exhibit  "C,"  Tr., 
p.  41),  and  suit  was  thereupon  instituted.  Plaintiff 
in  error's  demurrer  having  been  overruled,  issue  was 
joined,  and  on  the  trial  of  the  case  judgment  was 
rendered  in  favor  of  defendant  in  error  for  6000  taels, 
and  interest  (Tr.,  p.  57). 

Specification  of  Errors  Relied  Upon  by  Plaintiff  in 

Error. 

Plaintiff  in  error  relies  upon  one  fundamental  error 
of  the  lower  Court,  namely,  that  the  Court  erroneously 
construed  the  instrument,  dated  February  3,  1922,  upon 
which  the  suit  was  brought,  as  a  completed  contract 
of  purchase  and  sale,  whereas  the  instrument  shows 
on  its  face  that  it  was  nothing  more  than  a  tentative 
offer,  subject  to  written  confirmation  to  be  later  given 
or  withheld  at  the  option  of  plaintiff  in  error,  after 


communication  between  its  Shanghai  office  and  its 
home  office.  This  error  of  the  Court  necessarily  in- 
volves the  overruling  of  the  demurrer  (Assignments 
of  Error  Nos.  i,  2,  3  and  4,  Tr.,  pp.  61-63),  the  denial 
of  the  motion  to  dismiss  notwithstanding  the  evidence 
(Assignments  of  Error  Nos.  5,  8,  9  and  10,  Tr.,  pp. 
63,  64),  and  the  rendition  of  judgment  in  favor  of  de- 
fendant in  error  (Assignments  of  Error  Nos.  11,  12, 
13,  14,  15  and  16,  Tr.,  pp.  64-68,  and  No.  29,  Tr.,  p. 

7>)- 


7 
Argument. 

As  stated  in  the  foregoing  specifications  of  error, 
the  sole  point  presented  for  the  consideration  of  this 
Court  is  the  proper  construction  of  the  instrument 
dated  February  3,  1922,  and  the  judgment  of  the 
lower  Court  must  stand  or  fall  on  such  construction. 
In  order  properly  to  construe  this  instrument,  it  is 
necessary  to  analyze  it  at  some  length. 

An   Analysis   of  the   Alleged   Contract   Shows   That  the    Instrument 

Was  Obviously  Partly  Printed  and  Partly  Filled  In 

In  Writing  or  Typewriting. 

Upon  an  examination  of  the  terms  of  the  instrument 
sued  on  (Tr.,  pp.  3,  et  seq.)^  it  is  at  once  apparent 
that  it  is  full  of  inconsistencies.  It  is  perhaps  unfor- 
tunate that  the  original  instrument,  itself,  was  not 
introduced  upon  the  trial,  for,  by  its  production,  we 
would  have  direct  proof  of  what,  in  the  present  state 
of  the  record,  we  can  only  demonstrate  by  inference, 
namely,  that  in  the  preparation  of  the  insrtument  a 
printed  stock  form  was  used  and  the  particulars  ap- 
plying to  the  transaction  in  question  were  filled  in  in 
typewriting  or  other  writing.  The  very  inconsisten- 
cies in  the  agreement  demonstrate  this  fact. 

The  first  sentence  of  the  instrument  reads  as  fol- 
lows (Tr.,  p.  3)  : 

"Getz  Bros.  &  Co.  of  the  Orient,  Ltd.,  have 
sold  and  Merchandise  Brokerage  have  bought  the 
following  described  merchandise,  upon  the  terms 
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and   conditions   as   named  herein,   and   on   the  re- 
verse side  of  this  contract."    (Italics  ours.) 

The  instrument  as  printed  in  the  Transcript  occu- 
pies over  seven  pages  thereof,  and,  if  it  were  written 
or  typewritten,  it  would  undoubtedly  occupy  as  many 
or  more  pages  of  ordinary  size,  yet  it  is  apparent  from 
the  italicized  clause  above  quoted  that  the  form  of 
the  instrument  was  such  that  the  "terms  and  condi- 
tions" thereof  were  set  forth  on  two  pages,  the  one  on 
which  the  clause  referred  to  appears  and  the  "reverse 
side"  thereof. 

The  next  three  sentences  are  as  follows  (Tr.,  p.  3)  : 

^'All  sales  are  subject  to  goods  being  obtainable. 

"Seller  is  not  responsible  for  non-delivery  by 
reason  of  loss  of  cargo  en  route,  fire  or  any  un- 
avoidable casualties,  or  for  delays  beyond  their 
control. 

To  be  insured  against  war  risk  at  buyer's  ex- 
pense."   (Italics  ours.) 

Under  the  heading  of  "terms,"  we  find  the  follow- 
ing (Tr.,  p.  3)  : 

"Shipment,  Delivery  from  Shanghai  stock." 

The  evidence,  as  well  as  the  clause  last  quoted, 
shows  that  the  goods  were  in  Shanghai,  and  that  plain- 
tiff in  error  had  inspected  them  (Tr.,  pp.  24,  25), 
yet  the  instrument  provides  against  the  goods  being 
unobtainable  and  against  non-delivery  by  reason  of 
loss  of  cargo  en  route,  conditions  clearly  inapplicable 


to  the  plate  cuttings  in  question,  and  for  insurance 
against  war  risk,  when  there  was  no  war  affecting  the 
Orient  in  February  of  1922. 

The  next  portion  of  the  instrument  is  as   follows 

(Tr,  p.  3): 

"Quantity  Description  Price 

U.  S.  Gold 

370  Tons  (more  or  less)  covering  all  Mild  Steel 
Plate  Cuttings  all  sizes  and  test  pieces  held  in  our 
Shanghai  Stock  covered  by  Drafts  Nos.  B.  C.  4139, 
4137,  4135,  4315,  4323,  2913,  2914,  4362,  4363 
and  4373. 

Say  Three  hundred  sixty  to  Three  hundred 
seventy-one  tons  at  Shanghai  Taels  2.J S  P^r  picul 

of  133  1/3- 

Receipt  of  Deposit  Taels  QOO.OO  is  hereby  ac- 
knowledged and  we  agree  to  deliver  documents  on 
payment,  if  cable  advice  from  our  Home  Office 
permits  sale  without  suit  against  original  buyers. 
Reply  should  be  receive  approximate  seven  (j) 
days  when  written  confirmation  will  be  made. 
Approved  by  seller, 

Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 

(Signed)  By  T.  L.  Parkhurst, 
Manager." 
(Italics  ours.) 

As  the  price  was  fixed  at  "Shanghai  taels  2.75  per 
picul  of  133  1/3,"  it  is  manifest  that  the  words  "Quan- 
tity Description  Price  U.  S.  Gold"  were  already 
in  the  form  used  when  the  rest  of  the  matter  above 
quoted  was  inserted  therein.  It  seems  clear  that  all 
of  this  matter,  excepting,  possibly,  the  words  "Ap- 
proved by  seller,   Getz   Bros.  &  Co.  of  the  Orient, 
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Ltd.  By,"  was  inserted  in  a  blank  space  ordinarily 
filled  by  data  as  to  a  number  of  items,  listed  under 
the  several  columns  "Quantity,"  "Description"  and 
"Price  U.  S.  Gold." 

The  remainder  of  the  instrument,  beginning  with 
the  words  "Conditions"  (Tr.,  p.  4),  must  certainly 
have  been  a  printed  or  stock  form,  for  nearly  every 
paragraph  thereof  contains  provisions  in  no  way  per- 
tinent to  the  transaction  in  question,  namely,  the  sale 
of  goods  from  the  Shanghai  stock  of  plaintiff  in  error. 
For  instance,  provision  is  made  for  insurance  of  the 
goods  while  "in  the  godowns  of  the  steamship  com- 
pany bringing  the  cargo  to  Shanghai,"  for  insurance 
"against  war  risk,"  for  payment  of  "duties  and  im- 
portation charges,"  for  contingencies  whereby  "the 
manufacture,  supply,  shipment,  transit  or  delivery  of 
the  goods  is  prevented  or  delayed"  (Tr.,  p.  5),  for 
contingencies  such  as  "the  commandeering  of  Cargo, 
Railways,  Steamships,"  "the  taking  over  of  a  large 
portion  of  the  output  of  a  mill,"  charges  "caused  by 
Government  Embargo" ;  and  reference  is  made  to 
"mill  delays,"  and  shipment  "either  via  Pacific  Coast 
or  Atlantic  Coast"  (Tr.,  p.  6). 

It  seems  unnecessary  to  quote  further  from  these 
conditions,  which  show  conclusively  that  the  instru- 
ment was  prepared  on  a  stock  form,  prepared  during 
war  times,  when  embargoes  and  the  commandeering 
of  steamships  and  of  the  output  of  mills  were  contin- 
gencies to  be  guarded  against,  and  war  risk  insurance 
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was  almost  universally  taken  out  on  overseas  ship- 
ments. And  it  is  no  guess,  but  practically  a  certainty, 
that  the  only  space  in  this  two-page  form  in  which 
the  conditions  and  terms  constituting  the  meat  of  the 
instrument  could  be  inserted,  was  under  the  heading 
"Quantity    Description     Price  U.  S.  Gold." 

The  First  Sentence  of  the  Instrument  Was  Printed. 

This  sentence  reads  as  follows: 

"Getz  Bros.  &  Co.  of  the  Orient,  Ltd.,  have 
sold  and  Merchandise  Brokerage  have  bought  the 
following  described  merchandise,  upon  the  terms 
and  conditions  as  named  herein,  and  on  the  re- 
verse side  of  this  contract." 

Had  this  sentence  not  been  part  of  a  stock  form 
(with  the  exception  of  the  words  "Merchandise 
Brokerage"),  it  is  obvious  that  the  instrument  would 
have  been  drafted  somewhat  as  follows: 

"Getz  Bros.  &  Co.  of  the  Orient,  Ltd.,  have  sold 
and  Merchandise  Brokerage  have  bought  370  Tons 
(more  or  less),"  etc.  (describing  the  merchandise 
which  actually  was  described  half  a  page  farther 
on),  "upon  the  following  terms  and  conditions,"  etc. 

When  the  form  was  adopted,  it  was  intended  for 
general  use,  hence  the  words  "the  following  described 
merchandise"  were  employed,  the  space  for  the  de- 
scription being  left  below  the  words  "Quantity  De- 
scription    Price  U.  S.  Gold." 
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The   Clauses  Which   Negative   An   Actual   Contract   Were   Filled   In. 

These  clauses  read  as  follows: 

"Receipt  of  deposit  Taels  900.00  is  hereby  ac- 
knowledged and  we  agree  to  deliver  documents 
on  payment,  if  cable  advice  from  our  Home  Office 
permits  sale  without  suit  against  original  buyers. 
Reply  should  be  receive  (d)  approximate  (ly) 
seven  (7)  days  when  written  confirmation  will  be 
made." 

The  very  informality  of  the  clauses  last  quoted,  as 
distinguished  from  the  careful  wording  of  the  "con- 
ditions" appearing  thereafter,  clearly  shows  a  dif- 
ferent hand  in  their  phrasing.  "Receipt  of  deposit 
Taels  900.00"  instead  of  "Receipt  of  a  deposit  of 
900.00  Taels,"  and  "Reply  should  be  receive  (d)  ap- 
proximate (ly)  seven  (7)  days,"  instead  of  "Reply 
should  be  received  in  approximately  seven  (7)  days," 
indicate  the  hand  of  a  salesman  interested  in  substance 
only,  instead  of  the  work  of  a  careful  scrivener  mind- 
ful of  form. 

The  Reason  Advanced  by  the  Lower  Court  for  Its  Decision. 

The  lower  Court,  in  its  opinion  (Tr.,  p.  48  et  seq.), 
construing  the  instrument  as  a  completed  contract  and 
rendering  judgment  for  defendant  in  error,  based  its 
action  on  the  following  propositions: 

(a).  That  the  use  of  the  words  "have  sold"  and 
"have  bought"  showed  the  instrument  to  be  an  exe- 
cuted contract  of  sale. 
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(b).  That  the  provision  for  written  confirmation 
could  not  apply  to  such  an  executed  contract. 

(c).  That  the  provision  that  "we  agree  to  deliver 
documents  on  payment  if  cable  advice  from  our  Home 
Office  permits  sale"  and  the  subsequent  sentence, 
"Reply  will  be  received  approximate  seven  (7)  days 
when  written  confirmation  will  be  made,"  applied 
only  to  the  delivery  of  documents  and  not  to  the  sale 
itself,  and  that  the  contract  was  severable  in  this 
regard. 

(d).  That  the  taking  of  the  deposit  showed  the 
instrument  to  have  been  a  completed  contract  and 
not  an  offer. 

(e).  That  the  denial  that  the  (instrument  was  a 
contract,  contained  in  paragraph  2  of  the  answer, 
was  nullified  by  the  subsequent  averment  in  para- 
graph 6  thereof  that  "if  any  contract  existed  between 
the  parties,  the  same  has  been  cancelled." 

(f).  That  the  use  of  the  word  "contract"  in  the 
original  instrument  and  in  plaintiff  in  error's  letter  of 
February  14,  1922,  was  an  admission  that  the  instru- 
ment was  a  contract. 

(g).  That  the  offer  of  plaintiff  in  error  to  sell 
defendant  in  error  50  tons  of  plate  cuttings  estopped 
plaintiff  in  error  from  denying  the  existence  of  a 
contract  between  the  parties. 

(h).  That  the  facts  that  plaintiff  in  error  did  not 
offer  to  produce  any  cable  directing  suit  to  be  brought 


against  the  original  buyers,  that  no  such  suit  was 
brought  and  that  the  goods  were  sold  to  other  per- 
sons, showed  a  breach  of  contract  by  plaintiff  in  error. 

We  believe  we  can  demonstrate  that  the  Court  was 
in  error  on  each  and  all  of  these  propositions.  In 
construing  the  alleged  contract  and  its  many  provi- 
sions, the  Court  emphasized  those  provisions  which, 
standing  alone,  might  entitle  the  defendant  in  error  to 
judgment,  and  disregarded  or  minimized  the  provi- 
sions on  which  plaintiflf  in  error  relied,  ignored  the 
connection  between  the  several  provisions  of  the  in- 
strument, and,  when  no  better  argument  offered,  de- 
clared the  instrument  to  be  a  severable  contract.  In 
order  properly  to  construe  the  instrument,  all  of  its 
provisions  should  have  been  examined,  its  inconsis- 
tencies reconciled,  if  possible,  and,  if  they  could  not 
be  reconciled,  those  terms  which  indicate  most  clearly 
the  intention  of  the  parties  should  have  been  given 
the  greater  weight. 

The  Use  of  the  Words  "Have  Boughf '  and  "Have  Sold"  Has  No 
Controlling  Effect. 

The  lower  Court  laid  undue  stress  on  the  words 
"have  sold"  and  "have  bought"  in  the  opening  sen- 
tence of  the  instrument,  utterly  disregarding  the  quali- 
fying phrases  immediately  following.  This  sentence 
reads  as  follows: 

"Getz   Bros.   &   Co.   of   the  Orient,    Ltd.,    have 
sold  and  Merchandise  Brokerage  have  bought  the 
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following  described  merchandise,  upon  the  terms 
and  conditions  as  named  herein  and  on  the  reverse 
side  of  this  contract."    (Italics  ours.) 

Construing  this  sentence,  the  Court  said  (Tr.,  pp. 
50-51): 

"Now  it  is  nowhere  'provided  in  said  document' 
that  the  same — i.  e.,  'the  contract  of  sale' — ^be  'con- 
firmed by  defendant's  home  office.'  On  the  con- 
trary, the  document  recites  the  sale  as  already  ef- 
fected. 'Getz  Bros.  &  Co.  have  sold  and  Merchan- 
dise Brokerage  have  bought'  etc.  Surely  such  a 
transaction  needs  no  confirmation.  The  document 
recites  an  executed  contract  of  sale,  not  an  offer  to 
sell."    (Italics  by  the  Court.) 

The  Court  here  overlooked  the  well  recognized  fact 
that,  while  the  words  "bought"  and  "sold"  in  their 
primary  sense  import  an  executed  contract,  they  are 
commonly  used  in  executory  agreements,  and,  where 
qualified  by  other  words  or  phrases,  are  construed  in 
the  light  of  the  qualifying  language  used.  Such  is 
the  rule  in  California,  in  the  United  States  Supreme 
Court,  and  in  many  other  jurisdictions.  In  Walti  v. 
Gaba,  160  Cal,  324,  the  Supreme  Court  of  California 
said  (p.  327)  : 

"It  is  true  that  the  writing  states  that  'I  have 
this  day  sold,'  etc.,  but  the  use  of  the  word  sold 
or  the  word  bought  does  not  always  import  a 
present  sale,  but  such  words  are  frequently  used 
where  the  parties  in  fact  intend  only  an  agree- 
ment to  sell." 
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Citing: 

Blackwood  V.  Cutting  Packing  Co.,  76  Cal.  218 ; 

McLaughlin  v.  Piatti,  27  Id.  458; 

Elgee  Cotton  Cases,  22  Wall.   180,  22  L.  Ed. 

863. 

"It  is  conceded,  as  of  course  it  must  be,  that 
the  word  'sold'  does  not  conclusively  show  a  pres- 
ent conveyance."    (Italics  ours.) 

Estate  of  Goetz,  13  Cal.  App.  198,  201. 

In  the  Elgee  Cotton  Cases,  supra,  the  Supreme 
Court  of  the  United  States  construed  a  contract  re- 
citing that  the  vendor  had  "sold"  as  an  executory 
contract,  and  held  that  no  title  passed  thereunder  be- 
cause it  appeared  that,  under  the  contract,  the  goods 
had  first  to  be  weighed  in  order  to  ascertain  the  total 
price  thereof  and  then  to  be  delivered  by  the  vendor. 
The  case  of  Peatland  Realty  Co.  v.  Edwards,  23 
Cal.  App.  402,  involved  a  contract  for  the  sale  of 
a  jack,  which  provided  that  "first  party  has  sold  .  .  . 
a  Blue  Jack  .  .  .  upon  the  following  conditions." 
The  Court  there  said  (23  Cal.  App.  405)  : 

"While  it  is  true,  as  contended  by  appellant, 
that  the  word  'sold'  primarily  means  a  consum- 
mated sale,  such  meaning  is  controlled  by  the  con- 
text, which  here  clearly  indicates  an  executory 
agreement  not  intended  to  transfer  title  save  and 
except  upon  the  performance  of  the  conditions 
specified.'' 
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It  was  there  held  that,  inasmuch  as  the  jack  did 
not  fulfill  the  conditions  upon  which  the  sale  was  to 
be  made,  no  title  passed,  and  plaintiff  could  not 
recover. 

In  the  instant  case,  the  Court  paid  no  attention  to 
the  fact  that  the  instrument  provided  that  plaintiff 
in  error  had  sold  "upon  the  terms  and  conditions  as 
named  herein  and  on  the  reverse  side  of  this  con- 
tract."   One  of  these  "terms  and  conditions"  was  that 

"We  agree  to  deliver  documents,  on  payment, 
if  cable  advice  from  our  Home  Office  permits  sale 
to  be  made  without  suit  against  original  buyers. 
Reply  should  be  receive  (d)  approximate  (ly) 
seven  (7)  days  when  written  confirmation  will  be 
made." 

If  the  instrument  had  provided  that  "Getz  Bros.  & 
Co.  of  the  Orient,  Ltd.,  have  sold  the  following  de- 
scribed merchandise,  if  the  Home  Office  permits  the 
sale  to  be  made  without  suit  against  the  original 
buyers,  in  which  case  this  transaction  will  be  con- 
firmed in  writing,"  it  would  be  merely  another  way 
of  stating  what  was  in  fact  the  expressed  intention  of 
Mr.  Parkhurst,  the  manager  of  the  Shanghai  office, 
when  he  executed  the  instrument  in  question.  In 
neither  case  would  the  Court  be  justified  in  holding 
(Opinion,  Tr.,  pp.  50-51)  that  "the  document  recites 
the  sale  as  already  effected.  .  .  .  The  document  re- 
cites an  executed  contract  of  sale,  not  an  offer  to  sell." 
(Italics  by  the  Court.) 
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The  Court  in  its  opinion  (Tr.,  p.  51)  adverted  to 
the  fact  that 

"another  portion  of  the  document  declares  that 
'written  confirmation  will  be  made'  (not  that  it 
must  be)  ;  but  the  context  indicates  that  it  applies 
to  something  else  than  the  contract  of  sale,  and  if 
it  were  intended  to  apply  to  the  latter  it  could 
have  no  effect  upon  a  contract  already  executed." 
(Italics  by  the  Court.) 

This  is  begging  the  question.  Under  the  authori- 
ties above  quoted,  the  question  whether  there  was  an 
executed  contract  is  to  be  determined  from  the  instru- 
ment as  a  whole,  not  from  a  blind  insistence  that  the 
use  of  the  words  "bought"  and  "sold"  is  conclusive. 
The  reason  why  the  clauses  as  to  the  Home  Office 
permitting  the  sale  and  as  to  confirmataion  appear  as 
they  do  in  another  part  of  the  instrument  has  been 
fully  discussed  and  explained  above,  and  the  written 
or  typewritten  provision  as  to  "confirmation"  controls 
the  printed  words  "bought"  and  "sold"^;  but  even 
were  the  instrument  not  a  printed  and  written  instru- 
ment, these  clauses  are  none  the  less  "terms  and  con- 
ditions" within  the  clear  import  of  the  first  sentence 
of  the  instrument. 


1  "Where,  as  in  the  use  of  printed  forms,  a  contract  is  partly  printed 
and  partly  written,  and  there  is  a  conflict  between  the  printing  and 
the  writing,  the  writing  will  prevail.  Handwriting  will,  under  the 
same  rule,  prevail   over  typewriting,   and   typewriting  over   printing." 

13  C.  J.  536-7,  and  notes  87,  88,  89. 
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Where  An  Instrument  Calls  for  Subsequent  Confirmation  There  Is  No 
Meeting  of  the  Minds  and  No  Contract 

By  providing  that  the  documents  would  be  de- 
livered, if  the  home  office  of  the  company  permitted 
the  sale,  "when  written  confirmation  will  be  made," 
Mr.  Parkhurst  advised  the  intending  purchaser  of  the 
fact  that  he  doubted  his  authority  to  sell,  in  view  of 
the  pending  claims  against  the  original  buyers,  who 
had  rejected  the  goods  "on  the  plea  that  the  cargo  was 
not  up  to  specifications,"  as  Mr.  Shirek  testified  (Tr., 
p.  20).  Until  such  written  confirmation  should  be 
given,  Mr.  Parkhurst  clearly  intended  that  there 
should  be  no  sale. 

It  is  apparent,  therefore,  that  the  instrument  is  lack- 
ing in  a  vital  element  essential  to  the  formation  of  a 
contract,  namely,  the  present,  unconditional  accept- 
ance of  the  offer  of  the  purchaser  to  buy  the  goods. 
The  rule,  which  is  universally  recognized,  has  been 
variously  stated  in  the  texts.  It  is  said  that  the  assent 
necessary  to  constitute  a  valid  contract  must  be 

"mutual  and  intended  to  bind  both  sides.  //  must 
also  co-exist  at  the  same  moment  of  time.  A  mere 
proposal  by  one  man  obviously  constitutes  no  bar- 
gain of  itself.  It  must  be  accepted  by  another  and 
the  acceptance  must  be  unconditional." 

I   Mechem  on  Sales,  Sec.  219,  quoting  Benja- 
min on  Sales,  Sec,  38. 

"An  acceptance,  to  be  effectual,  must  be  iden- 
tical with  the  offer  and  unconditional.     Where  a 
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person  offers  to  do  a  definite  thing,  and  another 
accepts  conditionally  or  introduces  a  new  term 
into  the  acceptance,  his  answer  is  either  a  mere 
expression  of  a  willingness  to  treat  or  it  is  a  coun- 
ter proposal,  and  in  neither  case  is  there  an 
agreement." 

13  C.  /.  281. 

The  case  at  bar  is  exactly  analogous  to  those  cases 
where  contracts  entered  into  by  agents  or  salesmen 
contain  provisions  for  their  approval  by  the  home 
office  of  the  company  on  whose  behalf  they  are  exe- 
cuted. In  such  case  it  has  been  uniformly  held  that 
the  so-called  contracts  are  not  binding  on  either  party 
until  such  approval  is  given  and  communicated  to  the 
other  party. 

In  the  case  of  Holder  v.  Altman,  169  U.  S.  81,  42 
L.  Ed.  669,  the  Supreme  Court  of  the  United  States 
had  under  consideration  a  contract  between  Holder, 
a  resident  of  Michigan,  and  Altman,  Miller  &  Co., 
an  Ohio  corporation,  which  had  not  complied  with 
the  laws  of  Michigan  relating  to  foreign  corporations. 
Under  the  Michigan  law,  all  contracts  made  in  Mich- 
igan by  such  foreign  corporations  were  void.  The 
contract  in  question  contained  the  following  provi- 
sion: "This  contract  not  valid  unless  countersigned 
by  our  manager  at  Lansing,  Michigan,  and  approved 
at  Akron,  Ohio."  The  Supreme  Court  held  that  the 
contract,  which  had  been  signed  by  the  company's 
agent  in   Laingsburgh,   Michigan,   and  countersigned 
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by  its  manager  at  Lansing,  Michigan,  was  not  made 
in  that  State,  but  in  Ohio,  where  the  final  approval 
was  endorsed  thereon,  and  said  (169  U.  S.  91)  : 

"The  approval  at  the  plaintiff's  home  office  was 
not  a  ratification  by  the  plaintiff  of  an  unauthorized 
act  of  one  of  its  agents,  for  each  of  the  agents  .  . 
appears  to  have  acted  within  the  strict  limits  of  his 
authority.  But  the  final  approval  by  the  plaintiff 
itself  was  an  act  which,  according  to  the  express 
stipulation  of  the  parties,  and  in  the  contemplation 
of  every  person  who  affixed  his  signature  to  the 
paper,  was  a  necessary  step  to  complete  the  execu- 
tion of  the  instrument  by  the  plantift",  and  to  make 
it  a  valid  and  binding  contract  between  the 
parties." 

So,  in  the  instant  case,  ''written  confirmation"  was 
a  necessary  step  to  make  a  valid  and  binding  contract 
between  the  parties. 

The  case  of  Waco  Mill  &  Elevator  Co.  v.  Allis- 
Chalmers  Co.,  49  Tex.  Civ.  App.  426,  109  S.  W.  224, 
involved  an  alleged  contract  signed  by  the  agent  of 
Allis-Chalmers  Company,  containing  the  following 
provision:  "This  proposal  is  for  immediate  accept- 
ance of  the  purchaser,  and  is  subject  to  the  written 
approval  of  the  executive  officer  or  general  manager 
of  sales  of  the  company,  and  shall  not  be  binding  upon 
the  company  until  so  approved."  No  such  approval 
was  ever  given,  and  the  Court,  in  holding  that  there 
was  no  contract,  said  (109  S.  W.  227)  : 

"A  contract  with  this  provision  in  it  means  that 
it  is  merely  a  proposal,  subject  to  approval,  and 
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would  only  become  binding  upon  the  defendant 
when  so  approved.  .  .  .  If  it  be  conceded  that 
Everett  had  the  authority  to  execute  the  instru- 
ment in  question,  it  was  not  a  binding  contract 
until  approved  by  the  defendant,  which  the  Court 
below  finds  was  not  the  case." 

In  Perkins  v.  Maurepas  Milling  Co.,  88  Miss.  804; 
40  So.  993,  the  instrument  sued  on  recited  that  "This 
contract  order  is  taken  subject  to  approval  of  Grand 
Rapids  Gas  Engine  &  Yacht  Co."  In  holding  the 
complaint  fatally  defective  on  demurrer,  for  want  of 
an  allegation  that  such  approval  had  been  given,  the 
Court  said  (40  So.  994)  : 

"The  consummation  of  the  contract  was  depen- 
dent on  an  affirmative  ratification  by  the  appel- 
lant. .  .  .  No  right  of  any  kind  could  possibly 
have  accrued  to  appellee  under  the  order  here 
under  review  until  it  had  reached  the  appellant  and 
had  received  his  approval.  ...  It  required  the 
acceptance  of  the  appellant  to  vitalize  the  order 
into  a  definite  and  enforceable  contract." 

To  the  same  effect  are  the  following  cases: 

Hart-Parr  Co.  v.  Brockriede,  188  Pac.   (Okl.) 

113; 
Whitman  Agricultural   Co.  v.   Hornbrook,   24 

Ind.  App.  255,  55  N.  E.  502; 
Huber  Mfg.   Co.  v.  Wagner,   167  Ind.  98,  78 

N.  E.  329; 
Barnes  Cycle  Co.  v.  Schofield,  11 1  Ga.  880,  36 

S.  E.  965; 
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/.   C.  Lysle  Milling  Co.  v.  Rumph  &  Tyson, 
203  S.  W.  (Ark.)  850. 

It  may  be  noted  in  passing  that  in  the  Lysle  case, 
last  cited,  the  instrument  recited  that  "these  goods  are 
sold  at  price,  on  terms  and  time  of  shipment  specified 
above,"  yet  the  Court  unhesitatingly  held  that  there 
was  no  contract  of  sale,  because  there  was  no  ap- 
proval of  the  order,  which  provided  that  it  was  sub- 
ject to  ^^confirmation  by  J.  C.  Lysle  Milling  Co.  at 
their  office  in  Leavenworth,  Kan." 

Where  traveling  salesmen  or  drummers  take  orders 
for  their  employers,  it  is  always  held  that  such  orders, 
even  though  signed  by  the  salesmen  in  the  names  of 
their  principals,  constitute  mere  offers  to  purchase  on 
the  part  of  the  buyers,  and  that,  until  the  orders  are 
accepted  by  the  sellers  and  such  acceptance  is  commu- 
nicated to  the  buyer,  there  is  no  contract  and  either 
party  may  withdraw. 

"An  order  for  the  purchase  of  goods,  given  by 
the  purchaser  and  signed  by  the  seller's  agent, 
which,  by  its  terms,  is  subject  to  the  acceptance 
and  approval  of  the  seller,  is  not  a  contract  and 
if  the  seller  does  not  accept  such  order,  he  incurs 
no  liability  thereon.  Such  order  may  be  revoked 
by  A  at  any  time  before  B  accepts  it.  A  so- 
called  contract  which  is  entered  into  between  A 
and  B's  agent  X,  which  by  its  terms  is  not  binding 
upon  B  until  accepted  by  him,  is  in  the  meantime 
a  mere  ofifer  on  the  part  of  A." 

I  Page  on  Contracts   (2d  Ed.),  pp.  292-3,  and 
cases  cited. 
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And  the  rule  quoted  applies  to  drummers  generally, 
even  though  there  is  no  express  reservation  of  the  right 
of  approval  by  the  principal,  because  of  the  universal 
recognition  of  the  fact  that  their  authority  is  limited 
to  the  taking  of  orders. 

Baird  v.  Pratt,  148  Fed.  825; 

Gould  V.  Outes  Chair  Co.,  147  Ala.  629,  41  So. 

675; 
L.  A.  Becker  Co.  v.  Alvey,  27  Ky.  L.  Rep.  832, 

86  S.  W.  974; 
Reid   V.   Northwestern   Implement    &   Wagon 

Co.,  79  Minn.  369,  82  N.  W.  672. 

In  the  instant  case,  Mr.  Parkhurst  placed  himself 
in  the  traveling  salesman  or  drummer  class  by  ad- 
vising defendant  in  error,  in  the  so-called  contract, 
that  he  would  have  to  find  out  from  his  home  ofRce 
whether  or  not  the  sale  would  be  permitted,  in  which 
event  "written  confirmation"  would  be  made.  In  the 
language  of  Perkins  v.  Maurepas  Milling  Co.,  supra, 
it  required  such  written  confirmation  "to  vitalize  the 
order  into  a  definite  and  enforceable  contract." 

In  the  case  at  bar,  the  lower  Court  reversed  its  own 
previous  ruling  in  the  case  of  Hsieh  Po-Hsiang  v. 
Shipper^s  Commercial  Corporation,  i  Extraterritorial 
Cases  loio,  which  involved  a  series  of  instruments, 
claimed  to  be  contracts,  each  of  which  contained  the 
following  provision: 

'^We    hereby    confirm    transaction    consummated 
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with  you  today  covering  your  purchase  of  the  fol- 
lowing, subject  to  the  conditions  stated  on  the  back 
hereof  and  acceptance  at  Seattle  office." 

The  lower  Court,  in  holding  that  the  petition  was 
fatally  defective  on  demurrer,  for  failure  to  allege 
such  acceptance,  said  (i  Extraterritorial  Cases  ion)  : 

"The  instruments  of  November  19  purport  to 
be  nothing  more  than  'confirmations' — i,  e.,  ac- 
ceptances of  offers  previously  made — ^and  in  order 
that  a  contract  may  result,  the  acceptance  must  be 
unconditional. 

As  each  of  these  instruments  was  ^subject  to  .  .  . 
acceptance  at  Seattle  office  '  it  would  seem  to  fol- 
low that  no  agreement  could  result  at  least  until 
such  acceptance  was  obtained."    (Italics  ours.) 

"We  hereby  confirm  transaction  consummated  with 
you  today,"  is  almost  as  strong  language  as  "Getz 
Bros.  &  Co.  of  the  Orient,  Ltd.,  have  sold,"  and, 
standing  by  itself,  it  could  only  be  construed  as  a 
recital  of  a  completed  transaction,  yet  the  Court 
found  no  difficulty  in  deciding,  and  correctly  decid- 
ing, that  it  was  qualified  by  the  clause  "subject  to 
acceptance."  When  this  case  was  called  to  the  atten- 
tion of  the  Court  on  the  argument  of  the  demurrer  in 
the  case  at  bar,  the  Court  held  that  the  clause  "if  cable 
advice  from  home  office  permits  sale  .  .  .  when 
written  confirmation  will  be  made"  applied  only  to 
the  delivery  of  the  documents  (Order  Overruling  De- 
murrer, Tr.,  pp.  12-14),  and  in  its  opinion  and  judg- 
ment, the  Court  elaborated  on  this  view  and  said  that 
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the  instrument  was  a  severable  contract,  a  somewhat 
startling  proposition  which  will  now  be  discussed. 

The  Instrument  Was  Not  a  Severable  Contract. 

The  opinion  of    the    Court   on    this  point  reads  as 
follows  (Tr.,  pp.  52-4)  : 

"While  only  a  part  of  it  is  pleaded  and  relied 
upon  in  the  answer,  counsel's  main  reliance  in  ar- 
gument is  upon  the  following  provision  of  the 
instrument  sued  on: 

'We  agree  to  deliver  documents  on  payment,  if 
cable  advice  from  our  home  office  permits  sale 
without  suit  against  original  buyers.  Reply  should 
be  receive  approximate  seven  (7)  days  when 
written  confirmation  will  be  made.' 

It  will  be  seen  that  this  does  not,  in  terms,  qual- 
ify the  provisions  above  discussed  and  which  in 
the  instrument  are  separated  from  it  by  consider- 
able other  matter.  The  clause  in  question  does 
not,  in  other  words,  provide,  or  even  hint,  that  the 
sale  and  delivery  of,  or  payment  for,  the  goods  are 
conditioned  upon  the  receipt  of  'cable  advice  from 
our  home  office.'  On  the  contrary,  'payment'  is 
assumed  as  something  already  fixed  and  upon  it 
is  conditioned  the  delivery,  not  of  cargo — which 
had  already  been  provided  for  absolutely — but  of 
'documents.'  What  these  were  we  are  left  to  con- 
jecture, and  no  attempt  was  made  to  explain  the 
ambiguity  by  evidence.  If  they  were  shipping 
papers  they  were  clearly  unnecessary,  for  deliver- 
ing the  goods  for  these,  it  is  undisputed  (p.  3), 
had  been  landed  in  Shanghai  before  the  contract 
was  signed. 

It  is  evident,  then,  that  we  are  here  considering 
an  independent  provision,  separate  and  distinct 
from  the  portion  which  recites  the  sale  as  a  fait 
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accompli  and  provides  for  'complete  delivery  and 
full  payment'  respecting  the  goods.  The  instru- 
ment before  us,  in  other  words,  evidences  not  an 
entire  but  a  severable  contract — /.  e.,  it  contains 
not  only  a  memorandum  of  sale  requiring  'com- 
plete delivery  and  full  payment,'  hut  also  a  dis- 
tinct provision  regarding  unidentified  documents. 
Now  it  is  one  of  the  characteristics  of  a  severable 
contract  that  one  portion  of  it  may  be  enforced 
even  though  there  can  be  no  recovery  as  to  another 
and  distinct  portion.  At  most  such  would  be  the 
result  of  accepting  counsel's  contention  here.  If  it 
were  true  that  the  provision  relied  upon  and  last 
quoted  has  not  been  complied  with,  that  would  not 
prevent  recovery  for  the  breach  of  the  separate 
and  distinct  agreement  to  deliver  the  goods  which 
defendant  had  'sold,'  and  plaintifif  had  'bought'  " 
(Italics  ours.) 

In  our  discussion  of  the,  form  of  the  instrument,  we 
have  shown  why  the  terms  therein  quoted  by  the 
Court  are  "separated  ...  by  considerable  other 
matter";  but,  apart  from  that  consideration,  the  rea- 
soning of  the  lower  Court  on  this  point  is  absolutely 
unsound.  We  have  examined  all  of  the  texts  and 
cases  cited  (Tr.,  p.  53)  by  the  Court  in  support  of 
its  construction  of  the  contract  as  severable,  and  find 
none  where  it  is  held  that  a  provision  in  a  contract 
for  the  sale  of  a  single  lot  of  goods  is  severable  from 
the  provision  for  the  delivery  of  documents  evidencing 
the  passing  of  title.  The  instrument  itself  shows  that 
the  plate  cuttings  in  question  were  "covered  by  drafts 
Nos.  B.  C.  4139,"  etc.,  and  it  may  well  be  that  the 
cuttings  had  been  sold  to   the  original  buyers   upon 
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bills  of  lading  or  shipping  documents,  accompanied 
by  drafts  against  the  original  buyers,  and  that  these 
drafts  and  documents  were  still  held  by  the  bank  or 
banks  through  which  the  drafts  had  been  negotiated. 
In  such  case  it  would  be  perfectly  natural  that  the 
documents  should  be  "delivered  on  payment,"  if  the 
sale  went  through.  Be  that  as  it  may,  it  is  absurd 
to  say  that  the  goods  were  sold,  irrespective  of  the 
approval  of  the  home  office,  but  that  the  documents 
were  only  to  be  delivered  "if  advice  from  home  office 
permits  sale."  Manifestly,  both  parties  regarded  the 
delivery  of  the  documents,  whatever  they  were,  as  a 
necessary  concomitant  of  the  sale  of  the  goods  and  the 
passing  of  the  title,  yet  the  Court,  in  effect,  held  that 
the  sale  itself,  the  vital  element  of  the  transaction, 
required  no  confirmation,  while  the  mere  incident  to 
the  sale,  the  delivery  of  the  documents,  required 
"cable  advice  from  the  home  office."  In  other  words, 
the  Court  held  that  the  home  office,  though  it  might 
not  permit,  could  not  prevent,  the  sale,  though  it 
could  forbid  the  delivery  of  the  documents.  It  might 
"forbid  the  banns,"  but  not  the  marriage!  The  prop- 
osition requires  no  further  discussion. 
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The  Deposit  of  900  Taeb  Did  Not  Make  the  Instrument  An 
Enforceable  Contract. 

We  would  not  deem  it  necessary  to  refer  to  this 
deposit  had  not  the  Court,  in  its  opinion  and  judg- 
ment, said  (Tr.,  pp.  50,  51)  : 

"The  document  recites  an  executed  contract  of 
sale,  not  an  offer  to  sell.  Had  it  been  a  mere  offer 
defendant  would  hardly  have  accepted,  and  plain- 
tiff would  hardly  have  paid,  $Q00  (sic)  of  the 
price." 

The  language  of  the  instrument  is  "Receipt  of  de- 
posit 900.00  Taels  is  hereby  acknowledged,"  not  "re- 
ceived payment  of"  or  "received  on  account"  900.00 
taels.  There  is  nothing  in  this  language  to  warrant 
the  statement  that  this  deposit  was  paid  or  accepted 
on  account  of  the  price,  and  under  the  rules  of  law 
above  quoted  there  was  nothing  to  prevent  the  de- 
fendant in  error  from  drawing  down  this  deposit  at 
any  time  before  written  confirmation  of  the  contract 
should  have  been  made.  When  advising  defendant 
in  error  that  the  sale  would  not  be  made,  plaintiff 
in  error  returned  this  deposit  by  check,  which  was 
received  by  defendant  in  error  and  cashed  (Tr.,  p.  24. 
Defendant's  Exhibit  No.  i,  Tr.,  p.  43). 
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The  Use  of  the  Word  "Contract"  in  the  Original  Instrument  and  in 
the  Letter  of  February  14  Was  of  No  Significance. 

In  its  opinion  (Tr.,  p.  51)  the  lower  Court  adverted 
to  the  fact  that  the  first  sentence  of  the  instrument 
recites  that  plaintiff  in  error  had  sold  the  goods  "upon 
the  terms  and  conditions  as  made  herein,  and  on  the 
reverse  side  of  this  contract,"  and  also  refers  to  the 
fact  that 

"in  its  letter  (Ex.  D)  of  February  14,  1922,  eleven 
days  after  the  instrument  was  signed,  defendant 
expresses  'regret  that  we  cannot  carry  out  our  con- 
tract with  you.'  " 

We  have  shown  that  this  instrument  was  a  mere 
tentative  offer,  on  a  printed  form,  but  even  were  such 
not  the  case,  it  is  common  knowledge  that  the  expres- 
sion "contract"  is  frequently  used  to  designate  an  in- 
strument itself,  as  distinguished  from  the  assent  and 
meeting  of  the  minds  which  creates  the  contractual 
relation.  Thus,  in  the  case  of  Holder  v.  Altman, 
supra,  the  instrument  read,  "This  contract  not  valid 
unless  countersigned,"  etc.  In  Waco  Mill  &  Ele- 
vator Co.  V.  Allis-Chalmers  Co.,  supra,  the  Court  said, 
in  the  quotation  cited  on  page  21  of  this  brief:  "A 
contract  with  this  provision  in  it  means  that  it  is 
merely  a  proposal."  In  Perkins  v.  Maurepas  Milling 
Co.,  supra,  the  instrument  read,  "This  contract  order 
is  taken  subject  to  approval."  Yet  in  each  case  the 
Court  held  that  there  could  be  no  contract — that  is  to 
say,    no    contractual   relation — until    approval   by   the 
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principal.    This  double  use  of  the  term  is  recognized 
in  the  texts. 

"While  the  term  'contract'  is  sometimes  used  as 
meaning  the  writing  by  which  the  agreement  is 
evidenced,  the  contract  itself  must  not  be  confused 
with  the  instrument  by  which  it  is  evidenced." 

13  C.  J.  239. 

It  is  manifest  that  the  word  as  used  in  the  instru- 
ment in  question  was  used  as  a  description  of  the  in- 
strument itself,  for  the  very  first  word  at  the  head  of 
the  instrument  is  the  word  "CONTRACT"  in  capital 
letters  (Tr.,  p.  3).  And  the  quotation  from  the  letter 
of  February  14  (Plaintiff's  Exhibit  "D,"  Tr.,  pp. 
42-3)  is  hardly  fair  to  plaintiff  in  error,  because  the 
first  sentence  of  that  letter  states  that: 

"In  compliance  with  our  memorandum  with 
you,  we  cabled  to  our  home  office  on  February  3d, 
as  follows,"  etc., 

and,  in  closing  the  letter,  the  writer  said, 

"Thanking  you  for  the  oifer,  we  beg  to  remain," 
etc. 

When  in  the  same  letter  the  instrument  was  vari- 
ously described  as  a  "memorandum,"  a  "contract"  and 
an  offer,"  how  can  it  be  said  that  a  binding  contract, 
in  the  strict  legal  sense,  was  admitted  by  the  mere 
use  of  the  word  "contract,"  when  the  letter  as  a  whole 
is  a  rejection  of  the  of¥er  of  defendant  in  error? 
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The  Answer  Sufficiently  Denies  the  Existence  of  a  Contract  and 
Contains  No  Admission  Thereof. 

Paragraph  2  of  the  answer  is  as  follows   (Tr.,  p. 

16): 

"2.  Answering  paragraph  two  of  said  petition, 
defendant  admits  executing  the  document  therein 
mentioned,  a  copy  of  which  is  attached  to  said 
petition,  but  denies  that  the  same  constituted  a 
contract  of  sale  between  the  parties  hereto,  by 
reason  of  the  fact  that  the  same  was  not  confirmed 
by  defendant's  home  office  as  provided  for  in  said 
document." 

Paragraph  6  of  the  answer  is  as  follows  (Tr.,  p. 
.6): 

"6.  Further  answering  said  petition,  and  by 
way  of  a  further  and  separate  defense,  defendant 
alleges  that  if  any  contract  existed  between  the 
parties  hereto,  as  alleged  by  plaintifif  in  this  peti- 
tion, that  the  same  has  been  cancelled  by  mutual 
consent  of  the  parties  hereto." 

The  trial  Court  in  its  opinion  (Tr.,  pp.  50-51), 
after  quoting  paragraph  2  of  the  answer  and  discuss- 
ing the  effect  of  the  words  "have  bought"  and  "have 
sold"  in  language  already  quoted  in  this  brief,  goes 
on  to  say  (Tr.,  p.  51)  : 

"It  is  true  that  another  portion  of  the  document 
declares  that  'written  confirmation  will  be  made' 
(not  that  it  must  be)  ;  but  the  context  indicates  that 
it  applies  to  something  else  than  the  contract  of 
sale,  and  if  it  were  intended  to  apply  to  the  latter 
it  could  have  no  effect  upon   a  contract  already 
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executed.  Since  no  other  reason  is  alleged  for  im- 
pugning the  contract,  we  must  regard  this  denial 
in  paragraph  2  as  insufficient." 

(We  have  already  discussed  the  reasoning  of  the 
first  sentence  just  quoted.  The  defendant,  having  been 
compelled  to  answer,  could  not  deny  the  execution  of 
the  instrument,  but  had  of  necessity  to  deny  the  legal 
effect  thereof,  as  it  did  in  appropriate  language  in 
paragraph  2  above  quoted.) 

Continuing,  the  Court  said  (Tr.,  p.  51)  : 

''That  counsel  himself  so  regarded  it,  seems  in- 
dicated by  the  subsequent  averment,  'if  any  con- 
tract existed  between  the  parties  hereto,  as  alleged 
by  plaintifif  in  this  petition,  that  the  same  has  been 
cancelled  by  mutual  consent  of  the  parties'  (para- 
graph 6). 

Not  only  is  no  proof  of  cancellation  ofifered,  but 
the  averment  itself  seems  a  qualified  admission 
that  there  was  a  contract,  and,  therefore,  nullifies 
the  denial." 

In  support  of  the  statement  last  quoted,  the  Court 
cites  the  cases  of  Veasey  v.  Humphreys,  27  Or.  515, 
41  Pac.  8,  and  Derby  v.  Gallup,  5  Minn.  119,  neither 
of  which  is  in  point  or  supports  the  conclusion  of  the 
Court.  In  the  first  place,  the  matter  in  paragraph  6 
of  the  answer  is  set  forth  as  a  "further  and  separate 
defense";  and,  in  the  second  place,  the  conditional 
phrase  "if  any  contract  existed"  is  at  most  a  qualified 
admission  of  a  conclusion  of  law,  not  of  the  existence 
of  a  fact. 
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The  case  of  Veasey  v.  Humphreys,  supra,  merely 
held  that  a  defendant  in  an  action  for  conversion 
could  not  deny  the  execution  of  a  chattel  mortgage 
in  one  defense,  and  admit  it  in  a  defense  of  confession 
and  avoidance,  and,  in  that  case,  in  discussing  the 
pleading  of  inconsistent  defenses,  the  Court  expressly 
recognized  that  it  is  good  pleading  at  common  law, 
in  an  action  against  a  discharged  bankrupt,  for  in- 
stance, for  him  to  deny  the  execution  of  a  contract  in 
one  defense  and  to  plead  his  discharge  in  bankruptcy 
in  another,  in  substantially  the  following  form,  "after 
the  making  of  the  said  supposed  contracts,  he  became 
a  bankrupt,"  etc.  Such  inconsistent  defenses  the  Court 
held  not  to  constitute  admissions  of  the  matter  denied. 

In  the  case  of  Derby  v.  Gallup,  5  Minn.  119,  it 
was  held  that,  in  an  action  for  conversion  of  goods,  a 
defendant  could  not  deny  a  taking  in  one  defense  and 
admit  it  in  a  plea  of  confession  and  avoidance,  under 
the  code  of  Minnesota,  although  under  the  common 
law  such  pleading  was  sometimes  permitted. 
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The  Offer  of  Plaintiff  in  Error  to  Sell  50  Tons  of  Cuttings  Was  a 
New  Offer  and  Not  a  Recognition  of  the  So-called  Contract. 

On  February  20,  1922,  plaintiff  in  error  addressed 
to  the  attorney  for  defendant  in  error  the  following 
letter  (Plaintiff's  Exhibit  "A,"  Tr.,  pp.  39-40)  : 

"Head  office 

San  Francisco,  U.  S.  A. 

Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 

Incorporated 

Exporters  and  Importers 

Whiteaway,  Laidlaw  Bldg., 

Nanking  Road  Cor.  Szechuen. 

Shanghai,  China,  February  20th,  1922. 

Mr.  F.  J.  Schuhl, 

112  Szechuen  Road, 
Shanghai. 
Dear  Sir: 

Re:  Merchandise  Brokerage  Co. 
We  acknowledge  your  favor  of  February  i6th, 
1922,  and  beg  to  advise  that  we  have  been  holding 
for  the  above  (plaintiff)  approximately  fifty  (SO) 
tons  of  Plate  Cuttings  that  were  shipped  for  our 
stock. 

If  they  care  to  avail  themselves  of  this  material, 
it  would  be  necessary  for  them  to  take  up  the  cargo 
by   Wednesday   by   II   o'clock,  otherwise   we  will 
consider  that  they  will  not  accept  this  offer. 
Yours  truly, 
Getz  Bros.  &  Co.  of  the  Orient,  Ltd., 

By  T.  L.  Parkhurst, 
TLP— RA  Manager." 

(Italics  ours.) 
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The  lower  Court,  referring  to  this  letter,  says  (Tr., 
p.  52): 

"It  is  undisputed  that  this  lot  was  a  part  of  the 
original  cargo  forming  the  subject  matter  of  the 
sale  which  defendant  not  only  does  not  question, 
but  appears  to  recognize  in  this  letter.  Surely  it 
would  seem  to  be  estopped  from  denying  that  there 
was  a  contract.  Clearly,  also,  authorities  are  not 
in  point  which  construe  mere  conditional  offers." 

We  fail  to  find  in  the  letter  quoted  any  language 
which  "recognizes"  the  sale,  or  makes  any  reference 
thereto.  It  mentions  a  dififerent  amount  of  goods,  50 
tons  as  against  370  tons,  to  be  taken  "by  Wednesday," 
which  was  February  22d,  whereas  the  original  instru- 
ment called  for  delivery  and  payment  "on  or  before 
February  28th"  (Tr.,  p.  3).  We  deem  it  unnecessary 
to  discuss  the  elementary  proposition  that  such  a  pro- 
posal, differing  so  vitally  from  the  original  proposi- 
tion which  had  already  been  rejected,  is  a  mere  coun- 
ter offer,  and  neither  created  nor  recognized  a  sale  on 
any  terms.  Authorities  on  this  point  could  be  cited 
ad  libitum.    We  note  the  following: 

13  C.  J.  281,  282; 

6R.  C.  L.  608; 

I  Page  on  Contracts  (2d  ed.).  Sec.  137; 

I  Elliott  on  Contracts,  Sec.  38; 

I   Williston  on  Contracts,  Sec.  77. 
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The  Reasons  for  the  Rejection  of  the  Offer  and  the  Subsequent  Dis- 
postion  of  the  Goods  Are  Matters  Wholly  Immaterial  to  the  Case. 

The  Court,  in  closing  its  opinion,  laid  considerable 
stress  upon  the  fact  that  no  cable  advice  forbidding 
the  sale  was  produced  at  the  trial,  that  no  suit  was 
brought  against  the  original  purchaser,  and  that  the 
goods  were  subsequently  sold  to  others.  We  concede 
these  facts,  but  respectfully  submit  that  they  are 
wholly  immaterial.  We  have  shown  that  no  contract 
was  entered  into,  because  there  was  no  "written  con- 
firmation" of  the  proposal  contained  in  the  instru- 
ment. It  may  be  that  the  Court  below  felt  that  the 
real  reason  for  the  failure  of  plaintiff  in  error  to  con- 
summate the  transaction  was  a  rise  in  the  price  of  the 
goods,  but  that  fact,  if  it  was  a  fact,  did  not  authorize 
the  Court  to  make  a  contract  for  the  parties  where 
none  was  shown  to  have  been  made.  In  the  case  of 
Gould  V.  Gates  Chair  Co.,  i^y  Ala.  629,  41  So.  675, 
which  involved  an  order  taken  by  a  salesman  and 
rejected  by  his  principal,  when  it  was  suggested  that 
the  reason  for  the  rejection  was  a  rise  in  price  of  the 
goods,  the  Court  said  (41  So.  677)  : 

"Having  the  right  to  decline  acceptance  of  the 
order,  it  would  be  a  matter  of  no  importance  upon 
what  ground  the  declination  was  placed  or  whether 
any  ground  was  stated." 
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In  the  case  of  Kleinhans  v.  Jones,  68  Fed.  742,  it 
was  held  that  the  reason  for  the  rejection  of  an  offer 
was  immaterial.  The  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit,  Judges  Taft,  Lurton  and  Severens 
presiding,  there  said  through  Judge  Severens  (68 
Fed.  748-9)  : 

"While  it  may  be — and  we  think  it  quite  prob- 
able that  such  would  have  been  the  result — that 
Jones  would  not  have  objected  to  the  variations 
from  the  first  offer  contained  in  the  second,  which 
was  accepted  by  Pope,  but  for  the  intervention  of 
other  parties,  and  the  prospect  of  obtaining  a 
larger  purchase  price  by  disavowing  the  act  of 
Pope,  yet  we  are  not  at  liberty  to  act  upon  any 
conjecture  as  to  whether  Jones  would  have  ratified 
Pope's  act,  whether  or  not  the  new  parties  had 
come  into  the  field.  In  the  first  place,  a  court  of 
equity  has  no  power  to  enforce  the  specific  per- 
formance of  a  contract  which  is  not  already  estab- 
lished between  the  parties;  and  in  order  to  give 
ground  for'  the  action  of  the  Court,  it  must  be 
made  clearly  to  appear  that  a  definite  and  binding 
legal  contract  exists." 

(Italics  ours.) 

Having  made  no  contract,  plaintiff  in  error  was  at 
liberty  to  sue,  or  to  refrain  from  suing,  the  original 
purchasers,  and  to  sell  the  goods  to  any  person  for 
any  price  it  chose  to  accept,  and  these  matters,  being 
all  res  inter  alios  acta,  and  occurring  after  the  rejec- 
tion of  the  proposed  sale,  had  no  evidentiary  value 
and  created  no  estoppel. 

For  the  reasons  above  stated,  we  respectfully  submit 
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that    the    judgment   of    the    lower    Court    should   be 
reversed. 

CHARLES  W.  SLACK  and 

EDGAR  T.  ZOOK, 

Attorneys  for  Plaintifif  in  Error. 
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BRIEF  FOR  DEFENDANT  IN  ERROR. 


Although  the  record  is  quite  brief,  it  may  assist 
the  Court  if  we  first  present  in  chronological  order 
the  communications  between  the  parties  which  took 
place  after  the  contract  was  signed. 

This  contract  is  dated  February  3,  1922,  and  on 
the  same  day  the  Manager  of  the  Shanghai  Branch 
of  the  plaintiff  in  error  cabled  his  home  office  as 
follows : 

"Re  Plate   Cuttings   stock — We   understand 
legally  must  sue  buyers  before  selling." 

We  draw  attention  to  the  fact  that  this  cable  did 
not  mention  the  contract  in  question  or  seek  any 


confirmation  thereof.  On  February  14,  plaintiff  in 
error  (hereafter  called  Getz  Bros.)  wrote  defend- 
ant in  error  (hereafter  called  Shirek)  as  follows: 

"Dear  Sirs: 

In  compliance  with  our  memorandum  with 
you,  we  cabled  to  our  Home  Office  on  February 
3d,  as  follows: 

'Re  Plate  Cuttings  stock — We  understand 
legally  must  sue  buyers  before  selling.' 

We  have  now  received  a  reply  from  our  Home 
Office  dated  February  7th,  1922,  in  which  they 
refer  to  our  message  and  advise  us  to  take  legal 
proceedings. 

Under  these  circumstances,  the  cargo  has 
been  turned  over  to  our  Compradore,  who  we 
will  hold  for  decision  of  arbitration  as  to  the 
reliability  of  the  original  purchaser. 

We  regret  that  we  cannot  carry  out  our  con- 
tract with  you  and  are  returning  attached  our 
check  No.  705  for  Taels  900.00  (Nine  Hundred) 
to  cover  the  deposit  which  you  made  with  us. 

Thanking  you  for  the  offer,  we  beg  to  remain, 
Yours  very  truly, 
Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 
By  T.  L.  Parkhurst, 

Manager." 

On  February  16  the  attorney  for  Shirek  wrote 

Getz  Bros,  as  follows : 

"Dear  Sirs: 

Your  letter  of  the  14th  instant  addressed  to 
the  Merchandise  Brokerage  Co.  has  been  turned 
over  to  the  writer  for  reply.  I  would  like  to 
have  a  definite  answer  from  you  as  to  whether 
or  not  you  intend  to  deliver  to  my  client  370 
tons  of  steel  plate  cuttings  under  the  terms  of 
your  contract  dated  February  3d.     My  client 


feels  that  they  are  entitled  to  the  delivery  of 
this  plate. 

Yours  very  truly", 

On  February  20,  Gets  Bros,  wrote  the  attorney 
for  Shirek  as  follows: 

"Dear  Sir: 

Re:  Merchandise  Brokerage  Co. 
We  acknowledge  your  favor  of  February 
16th,  1922,  and  beg  to  advise  that  we  have  been 
holding  for  the  above  (plaintiff)  approximately 
fifty  (50)  tons  of  Plate  Cuttings  that  were 
shipped  for  our  stock. 

If  they  care  to  avail  themselves  of  this  ma- 
terial, it  would  be  necessary  for  them  to  take 
up  the  cargo  by  Wednesday  by  11  o'clock,  other- 
wise we  will  consider  that  they  will  not  accept 
this  offer. 

Yours   truly, 
Getz  Bros.  &  Co.  of  the  Orient,  Ltd. 
By  T.  L.  Parkhurst, 

Manager." 

On  February  21   the  attorney  for  Shirek  wrote 
Getz  Bros,  as  follows : 

"Dear  Sirs: 

Re:  Merchandise  Brokerage  Co. 
I  have  your  kind  favor  of  the  20th  instant 
and  beg  to  say  that  my  clients  are  willing  to 
accept  the  fifty  tons  of  plate  cuttings  mentioned 
in  your  letter  providing  however  you  agree  to 
deliver  the  balance  of  the  cargo  under  the  con- 
tract within  48  hours.  My  client  feels  that  they 
are  entitled  to  the  entire  lot  370  tons  and  unless 
the  cargo  is  delivered,  I  will  be  compelled  to 
institute  proceedings  for  damages. 
Yours  very  truly," 


These  letters  with  the  contract  are  the  only  writ- 
ten documents  which  passed  between  the  parties  or 
were  executed  by  them.  No  evidence  of  any  advices 
from  the  Home  Office  of  Getz  Bros,  to  their  Shang- 
hai Branch  was  produced  other  than  the  alleged 
copy  of  the  cable  contained  in  the  letter  of  February 
14.  The  original  of  this  cable  was  not  produced 
and  Getz  Bros,  refused  to  show  it  to  Shirek  (p.  19, 
also  22).  The  evidence  of  the  cable  as  contained 
in  the  letter  is,  therefore,  hearsay  and  not  the  best 
evidence,  since  the  original  cable  was  in  the  pos- 
session of  Getz  Bros,  at  Shanghai,  and  the  terms  of 
the  communication  could  be  shown  only  by  such 
cable. 

The  only  evidence  other  than  writings  and  other 
than  that  dealing  with  the  amount  of  the  damages 
suffered  is  in  brief  that  Parkhurst,  the  manager  of 
Getz  Bros,  in  Shanghai,  told  Shirek  about  February 
12th  or  13th  that  he  had  received  a  cable  from  his 
Home  Office,  which  cable  he  refused  to  exhibit ;  that 
Getz  Bros,  did  not  proceed  legally  against  the 
original  buyers  of  the  cargo,  but  sold  it  to  a  differ- 
ent party  (p.  19).  There  is  no  evidence  as  to  who 
these  original  purchasers  were.  The  onhf  evidence 
produced  for  Getz  Bros,  was  the  testimony  of  the 
two  expert  witnesses,  Angus  and  Reeves  as  to  the 
market  price  of  the  goods  and  upon  the  subject  of 
damages.  It  is  significant  that  Parkhurst  was  not 
called. 

It  is  evident,  therefore,  that  the  only  question 
which  is  now  before  this  Court  is  as  to  whether  or 


not  any  contract  between  the  parties  ever  existed. 
The  document  at  least  prima  facie  purports  to  be 
an  agreement  binding  upon  both  parties  for  the  sale 
and  delivery  of  certain  specifically  described  mer- 
chandise. The  subject  matter  was  at  that  time  in 
Shanghai  and  is  clearly  identified.  The  price  and 
terms  of  payment  also  specifically  appear.  The 
document  is  termed  in  many  provisions  "a  con- 
tract", and  the  general  language  is  that  the  seller 
"has  sold"  and  the  buyer  "has  bought".  Counsel 
has  argued  at  some  length  that  this  document  was 
evidently  written  upon  a  stock  form,  with  the  ex- 
ception of  the  clause  which  it  is  claimed  negatives 
the  contract  and  the  argument  is  made  that,  there- 
fore, more  weight  should  be  given  to  this  clause  than 
to  the  remainder  of  the  contract.  'The  original 
document  was  not  before  the  Court  and  there  is  no 
evidence  as  to  the  character  of  any  portion  of  such 
document.  It  must,  therefore,  be  a  matter  of  surmise 
only  as  to  what  portion,  if  any,  of  the  document 
was  especially  prepared,  but  the  significant  fact  is 
that  it  was  prepared  hy  Getz  Bros.  It  is  headed 
(p.  3)  in  large  type  "Contract.  Getz  Bros.  &  Co., 
of  the  Orient,  Ltd.". 


I. 
Argument. 

ANT  AMBIGUITIES  IN  THE  CONTRACT  MUST  BE  CONSTRUED 
AGAINST  GETZ  BROS.  BECAUSE  THEY  PREPARED  IT. 

It  has  been  said  that  the  reason  for  this  rule  is 
that  a  man  is  responsible  for  ambiguities  in  his  own 


expressions,  and  has  no  right  to  induce  another  to 

contract  with  him  on  the  supposition  that  his  words 

mean  one  thing,  while  he  hopes  the  Court  will  adopt 

a  construction  by  which  they  would  mean  another 

thing  more  to  his  advantage.     In 

Bijtir  Motor  Lighting  Co.  v.  Eclipse  Co.,  237 

Fed.  89, 

the  Court  said: 

"*  *  *  The  formal  opening  words,  'Memoran- 
dum of  Agreement  Reached  July  9,  1914,  Be- 
tween the  Bijur  Motor  Lighting  Company  and 
Victor  Bendix',  and  the  protracted  meetings 
and  negotiations  before  an  understanding  was 
reached,  make  applicable  the  general  rule  of 
strict  construction,  which  requires  resolving 
any  doubt  as  to  the  true  meaning  and  construc- 
tion of  any  of  the  provisions  against  the  com- 
plainant, at  whose  instigation  the  parties  met 
for  the  purpose  of  reaching  an  agreement,  and 
by  whom  or  under  whose  supervision  it  was 
prepared  or  drawn.  Wilson  v.  Cooper  et  al. 
(C.  C.)  95  Fed.  625;  Van  Zandt  v.  Hanover 
Nat.  Bank,  149  Fed.  127,  79  C.  C.  A.  23;  Chris- 
tian V.  First  Nat.  Bank  of  Deadwood,  S.  D., 
155  Fed.  705,  84  C.  C.  A.  53." 

Wilson  V.  Cooper,  95  Fed.  625,  628. 

In 

Marx  V.  Am.  Malting  Co.,  169  Fed.  582, 
it  was  held  that  the  fundamental  rule  in  the  inter- 
pretation of  agreements  was  to  ascertain  the  prime 
object  and  purpose  of  the  parties,  and  ^'in  case  of 
ambiguity  produced  by  its  minor  provisions,  the 
latter  should  be  construed  so  as  not  to  conflict  with 
the  main  purpose",  also 


"another  reason  for  adopting  a  more  harmless 
meaning  to  this  language  than  one  which  would 
defeat  the  main  purpose  is  that  the  instrument 
was  prepared  by  the  vendor,  and  the  rule  is 
that  in  case  of  doubt  or  ambiguity  arising  from 
the  use  of  words  they  should  be  construed  most 
favorably  to  the  other  party". 


II. 

THE  PARTIES  INTEJfDED  TO  MAKE  A  BINDING  CONTRACT. 
AND  IT  IS  IMMATERIAL  WHETHER  THAT  CONTRACT  WAS 
FOR  AN  EXECUTORY  OR  AN  EXECUTED   SALE. 

This  subject  and  others  discussed  by  counsel  for 
Getz  Bros,  were  considered  by  the  learned  trial 
Court  in  two  opinions  rendered  by  him,  one  upon  a 
demurrer  to  the  complaint  (pp.  12-14)  and  the 
second  when  judgment  was  rendered  (pp.  49-57). 
We  request  this  Court  to  read  these  two  opinions 
as  we  shall  not,  in  this  brief,  attempt  to  retraverse 
the  same  ground. 

It  is  urged  that  the  use  of  the  words  "have  sold" 
and  "have  bought"  have  not  the  controlling  effect 
given  them  by  the  lower  Court,  and  that  these  words 
may  be  used,  and  still,  in  certain  cases,  the  agree- 
ment be  executory.  We  do  not  find  in  the  opinions 
of  the  trial  Court  anything  to  the  contrary.  It  is 
sufficient  to  adopt  the  conclusion  that  these  words 
prima  fade  indicate  the  intention  to  consummate  an 
executed  contract  and  to  pass  title  to  the  goods 
Chenault  v.  Mauer  Co.,  154  Pac.  Rep.  507).  It  re- 
quires no  citation  of  authorities  to  uphold  this  view, 
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and  the  autliorities  cited  by  opposing  counsel  say 
nothing  to  the  contrary.  Of  these  cases  the  Elgee 
Cotton  cases,  22  Wallace  180,  may  be  taken  as  a 
type.  In  these  cases  and,  we  think  in  all  the  cases 
cited  by  counsel  in  this  regard,  the  subject  matter 
of  the  sale  was  not  in  a  position  for  immediate  de- 
livery, but  some  acts  had  still  to  be  done  by  the 
seller  in  order  to  put  them  in  a  deliverable  state. 
The  contracts  thus  required  certain  conditions 
precedent  to  be  performed  by  the  seller  and  the 
Courts  held  that  even  though  the  words  "bought" 
and  "sold"  were  used,  still  it  was  obvious  from  a 
consideration  of  the  whole  contract  that  the  acts 
remaining  to  be  done  by  the  seller  made  it  impos- 
sible to  pass  an  immediate  title.  In  such  case  the 
contract  was  construed  as  an  agreement  to  sell  and 
not  an  executed  sale. 

But  in  the  instant  case  nothing  remained  for  the 
seller  to  do  as  concerns  the  goods.  The  contract  and 
the  evidence  show  that  the  plate  cuttings  in  ques- 
tion were  all  in  the  stock  of  Getz  Bros,  at  Shanghai. 
The  subject  matter  was  made  definite  as  well  as  the 
time  for  the  delivery  of  the  full  payment.  The 
numerous  conditions  which  were  made  a  part  of  the 
contract  almost  entirely  deal  with  goods  which  are 
en  route.  They  cannot  control  this  contract  one 
way  or  the  other  since  the  goods  were  already  in 
Shanghai  when  the  contract  was  made. 

It  should  here  be  noted  that  this  distinction  be- 
tween an  executed  and  executory  contract  has  no 


significance  when  applied  to  the  facts  in  this  case, 
as  Getz  Bros,  would  if  liable  at  all  be  liable  in  eitheir 
case.  The  complaint  simply  alleges  that  on  Febru- 
ary 3,  1922,  the  parties  entered  into  a  written  con- 
tract for  the  sale  of  370  tons  of  plate  cuttings. 
A  copy  of  the  contract  was  attached  to  the  com- 
plaint. Such  allegation  would  have  permitted  the 
plaintiff  below  to  have  recovered  under  either  con- 
struction of  the  contract.  The  execution  of  the 
document  is  admitted  in  the  answer  (p.  16),  the 
only  denial  being  that  it  did  not  constitute  a  con- 
tract of  sale  by  reason  of  the  fact  "that  the  same 
w^as  not  confirmed  by  defendant's  Home  Office  as 
provided  for  in  said  document".  Plaintiff  in  error, 
therefore,  must  now  satisfy  the  Court  that  no  con- 
tractual relationship  of  any  kind  arose  between  the 
parties,  and  that  in  legal  effect,  the  result  is  now 
the  same  as  if  Getz  Bros,  had  never  signed  the 
contract  or  agreed  to  it.  They  must  construe  this 
contract  or  document  as  a  mere  offer  to  buy  without 
imposing  any  obligation  upon  the  seller,  so  that  the 
seller  could  have  revoked  it  at  any  time  thereafter, 
for  if  it  be  now  claimed  that  this  was  even  for  a 
moment  a  "contract"  coupled  with  the  condition 
that  it  must  be  confirmed  by  the  Home  Office,  it  at 
least  imposed  upon  seller's  representative  in  Shang- 
hai the  duty  of  requestinis:  such  confirmation  from 
the  Home  Office.  As  will  be  shown  hereafter,  no 
such  request  was  made. 

The  conclusion  that  this  formal  document  coupled 
with  a  deposit  of  part  of  the  purchase  price  and 
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specifically  binding  upon  the  buyer  did  not  impose 
any  obligations  on  the  part  of  the  seller,  does  vio- 
lence to  the  plain  general  intent  or  purpose  of  the 
agreement.  The  trial  Court  held  that  the  particular 
clause  in  question,  and  upon  which  reliance  is  now 
made  to  show  that  there  was  no  meeting  of  minds, 
was  at  best  a  collateral  or  incidental  feature  of  the 
contract  which  would  not  control  its  main  intent, 
and  that  there  was  an  obligation  intended  to  be  im- 
posed upon  both  parties  thereby.  As  already  stated 
the  substantive  parts  of  the  document  show  an  un- 
equivocal intention  to  then  create  a  coyitrad  of  sale 
which  would  be  binding  upon  both  parties,  and  the 
burden  of  showing  that  any  condition  negatives  this 
intent  must  rest  upon  the  party  who  seeks  to  avoid 
the  effects  of  the  contract.  It  must  be  a  condition 
which  is  clear  and  unequivocal.  If  it  be  doubtful  or 
ambiguous  then  such  doubt  or  ambiguity  must  have 
been  cleared  by  competent  evidence.  We  submit 
that  defendant  in  error  might  well  rest  his  argu- 
ment upon  the  simple  statement  that  the  clause  in 
question  is  ambiguous  if  to  be  given  the  force  now 
claimed  for  it,  and  that  since  this  ambiguity  was 
in  no  wise  explained,  the  clause  must  be  disregarded. 
If  there  be  any  possible  construction  of  the  clause 
which  will  fit  in  with  the  main  intent  and  purpose 
of  the  contract,  and  which  in  this  case  is  obvious, 
such  construction  must  be  adopted  by  the  Court. 

2  Fage  on  Contracts,  section  1122; 

Bothrock  v.  Hunter,  119  Pac.  Rep.  1114. 
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III. 

THIS    CONTRACT    DID    NOT    REQUIRE    CONFIRMATION 
BY  THE  HOME   OFFICE. 

For  convenience  we  restate  the  particular  clause 
in  question: 

"Receipt  of  deposit  Taels  900.00  is  hereby 
acknowledged  and  we  agree  to  deliver  docu- 
ments on  payment,  if  cable  advice  from  our 
Home  Office  permits  sale  without  suit  against 
original  buyers.  Reply  should  be  receive  ap- 
proximate seven  (7)  days  when  written  con- 
firmation will  be  made. 
Approved  by  seller, 

Getz  Bros.  &  Co.,  of  the  Orient,Ltd. 
(Signed)  'By  T.  L.  Parkhurst, 
Manager. ' ' 

As  noted  in  the  opinion  of  the  trial  Court  this 
condition  "and  we  agree  to  deliver  documents  on 
payment",  does  not,  at  least  on  the  surface,  mean 
anything  more  than  the  seller  might  withhold  the 
possession  of  any  documents^  but  it  does  not  state 
that  they  will  not  deliver  the  goods.  What  docu- 
ments were  meant  is  not  disclosed.  No  evidence  on 
the  subject  was  introduced,  although  the  plaintiff 
in  error  relies  upon  this  condition  to  negative  the 
otherwise  clear  provisions  of  the  contract.  The 
duty  assuredly  devolved  upon  him  to  show  what 
these  documents  were  and  what  relation  they  had 
to  the  delivery  of  the  goods  or  title  thereto.  As  the 
case  now  stands  no  one  can  say  what  documents 
were  intended  to  be  delivered  on  payment.  All  that 
legitimately  may  be   inferred  is   that  there  were 
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certain  documents  which  the  seller  might  wish  to 
retain  notwithstanding  it  accepted  full  payment  for 
the  goods,  and  delivered  them.  Why  it  wished  to 
retain  these  documents  we  do  not  know,  other  than 
the  fact  that  they  were  considered  important  in  a 
possible  suit  against  third  parties. 

There  is  another,  however,  and  even  more  funda- 
mental answer  to  the  contention  here  made  for  the 
plaintiff  in  error.  The  condition  in  question  did 
not  provide  for  any  confirmation  of  this  particular 
sale.  It  dealt  only  with  the  retention  or  delivery 
of  certain  documents,  and  that  this  is  so  is  con- 
clusively shown  by  the  subsequent  conduct  of  the 
seller  for  the  only  commimication  which  Getz  Bros, 
claims  its  Shanghai  representative  made  to  the 
Home  Office  was  the .  cable : 

"Re   Plate    Cuttings  stock — We   understand 
legally  must  sue  buyers  before  selling." 

As  already  noted  there  is  here  no  mention  of  the 
fact  of  the  sale  to  Shirek,  nor  is  any  request  made 
upon  the  Home  Office  for  advices.  If  the  contract  is 
as  claimed  by  counsel,  viz.,  that  the  parties  intended 
that  the  contract  should  not  go  into  effect  until  the 
Home  Office  had  confirmed  it  in  writing,  or  at  least 
had  sanctioned  it  without  suit  against  the  original 
buyers,  then  assuredly  the  Shanghai  representative 
would  have  sent  a  cable  containing  the. necessary  in- 
formation and  requesting  advice. 

The  fact  that  the  telegram  was  sent  as  above 
shows  that  the  Shanghai  representative  at  least  did 
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not  at  that  time,  give  to  this  clause  in  the  contract 
the  force  that  is  now  claimed  for  it  because  this 
would  involve  the  absurdity  that  in  the  contract  he 
said  that  it  would  depend  for  its  consummation 
upon  advice  from  the  Home  Office  as  to  whether 
or  not  the  sale  could  be  m.ade  without  a  suit  against 
original  buyers,  and  on  the  same  day  he  cabled,  not 
for  any  advice  from  the  Home  Office,  hut  simply  his 
view  that  they  must  first  sue  the  original  huyers. 
He  asked  for  no  reply.  Now  if  he  was  then  of  the 
opinion  expressed  in  the  cable  which  he  sent,  he 
knew  when  he  made  the  contract  that  it  was  neces- 
sary to  proceed  against  the  original  buyers.  This 
construction,  therefore,  must  place  Getz  Bros,  in 
the  position  that  they  knew  at  the  time  when  the 
contract  was  entered  into,  that  it  was  not  binding 
upon  them  because  they  already  knew  that  the  suit 
should  be  brou8:ht  before  the  sale  was  made.  It  is 
not  to  be  presumed  that  they  would  have  accepted 
the  deposit  in  question  u.nder  such  circumstances. 

The  authorities  cited  to  the  effect  that  orders 
which  are  taken  by  drummers  or  other  like  agents 
and  which  state  upon  their  face  that  the}^  are  sub- 
ject to  confirmation  by  the  Home  Office,  have  no 
application  to  this  case.  Not  only  does  this  contract 
not  so  state,  but  it  never  was  referred  to  the  Home 
Office  for  confirmation  and  no  confirmation  of  this 
or  any  other  contract  was  asked  for. 

If  we  assume  that  the  answer  to  the  cable  is  cor- 
rectly set  forth  in  the  letter  of  February  14  in  which 
it  was  said: 


14 


"We  have  now  received  a  reply  from  our 
Home  Office  dated  February  7,  1922,  in  wiiich 
they  refer  to  our  message  and  advise  us  to  taiiu 
legal  proceedings", 

there  is  not  the  faintest  intimation  in  this  reply 
that  the  Home  Office  affirms  or  disaffirms  the  sale  to 
Shirek.  Obviously  they  could  not  have  so  stated 
because  the  Home  Office  knew  nothing  of  the  con- 
tract nor  does  the  reply  advise  that  the  Home  Office 
agrees  with  the  understanding  of  their  representa- 
tive as  expressed  in  his  cable  to  them.  He  was 
simply  advised  to  take  legal  proceedings,  but 
whether  or  not  this  was  intended  to  meanwhile  hold 
up  the  sale  to  others,  cannot  be  determined. 

It  will  require  the  citation  of  no  authorities  to 
demonstrate  that  a  seller  does  not  lose  his  legal 
rights  against  a  buyer,  if  such  buyer  has  refused  to 
accept  the  goods,  and  the  seller  then  sells  them  to 
others.  Not  only  does  such  resale  not  prejudice  the 
seller  in  obtaining  his  rights  against  the  first  buyer, 
but  the  establishment  of  his  damage  through  the 
medium  of  a  re-sale  is  one  of  the  most  common 
remedies  followed. 

Pabst  Brewing  Co.  v.  E.  Clemens  Horst  Co., 
229  Fed.  913. 

It  surely,  therefore,  cannot  be  assumed  that  any 
condition  was  inserted  in  this  contract  which  would 
run  directly  counter  to  one  of  the  most  elementary 
legal  principles  governing  the  law  of  sales.  It  must 
be  held  that  the  parties  did  not  intend  by  this  cluase 
to  negative  the  other  terms  of  the  contract,  and  that 


15 


it  dealt  simply  with  the  question  of  delivery  of  cer^ 
tain  documents.  The  seller,  at  least,  therefore,  did 
not  intend,  by  the  insertion  of  this  clause,  to  compel 
a  confirmation  from  the  Home  Office  before  there 
was  any  contractual  relationship  established.  If 
the  communication  which  he  did  send  was  an  ex- 
pression of  what  he  assumed  his  duty  to  be  in  order 
to  carry  out  the  terms  of  this  clause,  then  it  is  clear 
that  he  thought  that  no  confirmation  was  required. 
Indeed,  Getz  Bros,  to  uphold  the  position  now  taken 
must  claim  that  there  was  no  duty  upon  the  part  of 
the  Shanghai  representative  to  communicate  with 
the  Home  Office  at  all ;  that  he  was  under  no  obliga- 
tion to  even  notify  them  that  their  consent  was  re- 
quired. He  had  it  within  his  power  to  deprive  the 
contract  of  any  force  by  simply  doing  nothing,  altho 
meanwhile  the  buyer  w^as  bound  and  must  assume 
all  the  risk  of  changing  market  conditions.  Not 
only  is  such  a  conclusion  opposed  to  the  ordinary 
conclusion  following  the  execution  of  a  formal  docu- 
ment such  as  this,  but  it  is  opposed  to  any  principle 
of  fair  dealing. 

This  subsequent  conduct  of  the  parties  may  be 
looked  to  for  the  purpose  of  clearing  up  any  am- 
biguity that  there  may  be  in  the  contract  and  is  one 
of  the  most  important  rules  in  the  interpretation  of 
contracts. 

Topliff  V.  id.,  122  U.  S.  121  at  page  131 ; 
Ins.  Co.  V.  Butcher,  95  U.  S.  269  at  page  273 ; 
Nelson  v.  Ohio  Cultivator  Co.,  188  Fed.  620 
at  page  624. 
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If  the  clause  in  question  be  given  the  force  now 
claimed  for  it  by  plaintiff  in  error,  viz.,  that  advices 
from  the  Home  Office  w^ere  a  condition  precedent  to 
the  making  of  any  contract  between  the  parties,  it  is 
obvious  that  there  must  be  an  unusual  and  in- 
equitable result  such  as  parties  would  not  ordinarily 
contemplate.  It  would  mean  that  the  seller,  without 
any  obligation  on  its  part,  had  a  binding  contract 
against  the  buyer  which  it  could  enforce  at  any  time 
on  or  before  February  28th  by  simply  ''permitting 
the  sale  without  suit  against  the  original  buyers". 
This  "permission"  was  optional  with  seller.  It  also 
had  a  substantial  deposit  which  it  could  bank  or  use 
in  the  interim.  The  testimony  shows  that  the  mar- 
ket for  the  goods  in  question  was  subject  to  rapid 
and  radical  changes.  Under  these  circumstances  the 
court  should  be  disinclined  to  construe  this  stipula- 
tion so  as  to  reach  the  above  inequitable  result. 
Lucy  V.  Davis,  163  Cal.  611. 

This  rule  of  construction  is  particularly  applicable 
where  as  here  the  obtaining  of  a  third  party's  con- 
sent is  claimed  to  have  been  a  condition  precedent. 
Thus  in 

Antonelle  v.  Liimher  Co.,  140  Cal.  309, 
the  contract  provided  that  the  defendant  would  pay 
to  the  plaintiff  the  remainder  of  certain  funds,  pro- 
vided that  the  plaintiff,  before  that  time,  had  ob- 
tained the  written  consent  of  a  third  party.  The 
court  said  at  page  315 : 

u*     *     *     Assuming  that  the  stipulation  on 
the  part  of  the  plaintiff  to  obtain  Antonelle 's 
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consent  was  a  condition  precedent,  it  is  well 
settled  that  such  conditions  are  not  favored  by 
the  law,  and  are  to  be  strictly  construed  against 
one  seeking  to  avail  himself  of  them.  (Front- 
Street  R.  R.  Co.  V.  Butler,  50  Cal.  577;  Deacon 
V.  Blodgett,  111  Cal.  418.)  More  particularly 
does  this  follow,  when  a  strict  construction  of 
such  condition  would  work  a  forfeiture;  a  re- 
sult which  the  law  will  always  endeavor  to  pre- 
vent. 

''Equally  is  it  true,  that  a  party  will  not  be  per- 
mitted to  insist  on  the  performance  of  a  condi- 
tion precedent  when,  by  his  own  act,  or  a  de- 
parture from  the  terms  of  the  contract,  it  is 
found  he  has  prevented  the  performance  of  such 
condition.  (1  Wharton  on  Contracts,  sees.  312- 
603;  Hawley  v.  Keeler,  53  N.  Y.  121;  Hough- 
ton v.  Steele,  58  Cal.  421.)" 

The  last  portion  of  this  quotation  is  particularly 
applicable  to  the  instant  case  since  the  omission  of 
the  Shanghai  representative  obviously  prevented  any 
performance  of  the  condition  requiring  the  consent 
of  the  Home  Office. 

See  also  13  Corpus  Juris,  p.  569,  and  cases  cited. 

The  case  of  Victoria  S.  S.  Co.  v.  Western  Assur- 
ance Co.,  167  Cal.  348,  is  instructive  in  this  regard. 
There  a  covering  agreement  for  a  contract  of  insur- 
ance had  been  made  which  provided  among  other 
things  that  the  insurance  should  be  subject  to  the 
satisfactory  survey  and  loading  certificate  of  the 
Surveyor  of  the  Board  of  Marine  Underwriters  of 
San  Francisco  at  the  port  of  loading.  It  was 
claimed  that  this  contract  did  not  take  effect  until 
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the  agents  of  the  defendant  in  San  Francisco  had 
been  given  at  least  an  opportunity  of  stating  whether 
or  not  the  survey  and  loading  certificate  were  ''satis- 
factory". The  record  shows  that  the  certificate  was 
never  exhibited  to  or  approved  by  the  agent  of  the 
defendant  in  San  Francisco.  Nevertheless  the  con- 
tract was  sustained  upon  the  ground  that  under  all 
the  facts  in  the  case  it  could  not  reasonably  be  held 
that  the  condition  named  was  intended  to  be  a  con- 
dition precedent. 

We,  therefore,  contend  that  the  parties  did  not 
intend  by  the  use  of  the  clause  in  question,  to  pro- 
vide that  the  contract  should  have  no  binding  effect 
unless  confirmed  by  the  Home  Office.  Further,  and 
in  any  event,  that  this  was  a  collateral  and  minor 
feature  of  the  contract  with  which  Shirek  was  not 
concerned,  since  it  referred  only  to  the  rights  of 
Getz  Bros,  as  against  third  parties. 


IV. 


THE   CLAUSE   IN   QUESTION  WOULD   NOT    CONTROL   THE 
ENTIRE  CONTRACT. 

This  clause  is  not  written  in  such  way  as  ordi- 
narily would  be  done  if  the  parties  intended  that 
their  entire  agreement  should  be  subject  to  a  written 
confirmation  from  the  Home  Office.  It  is  not  of  the 
character  of  such  conditions  as  appears  in  the  cases 
cited  in  this  connection  for  plaintiff  in  error.  To 
the  contrary  it  appears  only  in  that  portion  of  the 


19 


contract  acknowledging  the  receipt  of  the  deposit 

money  of  Taels  900.00.    The  language  is: 

''Receipt  of  deposit  Taels  900.00  is  hereby 
acknowledged,  and  we  hereby  agree  to  deliver 
documents,  etc." 

The  ordinary  and  grammatical  construction  which 
should  be  given  to  this  clause,  therefore,  is  that  it 
simply  relates  to  the  deposit  money.  This  also  em- 
phasises the  view  taken  by  the  trial  Court  and  here- 
tofore expressed  in  this  brief  to  the  effect  that  any 
other  interpretation  would  be  to  defeat  the  prime 
object  and  purpose  of  the  parties  as  otherwise  ex- 
pressed in  the  contract. 

Marx  V.  American  Malting  Co.,  169  Fed.  582, 
supra. 


V. 

THE  SUBSEQUENT  OFFER  OF  SELLER  TO  DELIVER  FIFTY 
TONS  OF  CUTTINGS  WAS  A  RECOGNITION  OF  THE  CON- 
TRACT,  AND  PLAINTIFF  IN  ERROR  IS  ESTOPPED  FROM 
NOW  DISPUTING  IT. 

Under  date  of  February  20,  Getz  Bros,  wrote  the 
attorney  for  Shirek  stating: 

"We  acknowledge  receipt  of  your  favor  of 
February  16,  1922,  and  beg  to  advise  that  we 
have  been  holding  for  the  above  approximately 
50  tons  of  plate  cuttings  that  were  shipped  for 
our  stock.  If  they  care  to  avail  themselves  of 
this  material  it  will  be  necessary"  etc. 

It  is  said  that  this  amounted  merely  to  a  new  offer 
and  was  not  a  recognition  of  the  so-called  contract, 
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to  which  we  reply  that  the  letter  can  have  no  mean- 
ing other  than  by  a  reference  to  such  original  con- 
tract and  an  affirmation  of  it.  There  is  here  stated 
no  price  or  terms  upon  which  the  50  tons  were  to  be 
delivered.  It  is  only  by  incorporating  the  letter  into 
the  contract  that  this  subsequent  offer  is  made  com- 
plete or  intelligible.  The  language,  "we  have  been 
holding  for  the  above"  is  not  the  same  as,  "we  now 
offer  to  sell,  etc.".  To  the  contrary  it  expressly 
states  that  the  seller  "has  been"  holding  these  50 
tons  for  the  buyer.  Such  holding  could  have  been 
done  only  under  the  contract  and  this  letter,  there- 
fore, is  a  ratification  thereof.  It  was  written  some 
time  after  the  alleged  cable  had  been  received  from 
the  Home  Office. 

This  letter  further  discloses  that  the  seller  had 
then  abandoned  whatever  previous  views  he  had 
had  concerning  the  necessity  of  first  suing  the  orig- 
inal buyers  before  any  sale  could  be  made  to  Shirek 
or  that  he  considered  essential  any  advice  from  his 
Home  Office,  for  the  50  tons  in  question  were  part 
and  parcel  of  the  original  stock,  and  if  the  seller 
thought  it  necessary  to  bring  a  suit  against  the 
original  buyers,  such  action  would  apply  to  the  50 
tons  as  well  as  to  any  other  portion  of  the  subject 
matter  of  the  sale.  It  is  admitted  that  the  seller 
had  not  commenced  any  such  action,  and  it,  there- 
fore, is  an  absurdity  to  say  that  this  alleged  neces- 
sity of  suing  the  original  buyers  was  fairly  consid- 
ered a  condition  precedent  to  the  sale  or  was  in- 
tended so  to  be.     To  this  letter  of  February  20th, 
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the  buyer's  attorney  on  the  next  day  (p.  41)  replied 
stating  that  his  clients  were  willing  to  accept  said 
50  tons,  providing  that  the  balance  of  the  cargo 
would  be  delivered  in  forty-eight  hours.  No  reply 
appears  to  have  been  made  to  this  last  communi- 
cation. 

The  matter  stands,  therefore,  as  if  the  seller  had, 
on  February  3rd,  when  he  wrote  that  he  could  not 
carry  out  the  contract,  written  that  he  was  willing 
to  deliver  50  tons  of  the  cargo  under  the  contract, 
but  no  more.  Such  letter  would  unequivocally  have 
been  a  recognition  of  the  validity  of  the  contract  as 
a  whole. 


VI. 


IHEBE  WAS  A  DUTY  OIV  THE  PART  OF  THE  SELLER  TO  AT 
LEAST  HAVE  SUBMITTED  THE  CONTRACT  TO  THE  HOME 
OFFICE   FOR  ITS  ACTION. 

Reid  V.  Humher^  49  Ga.  207. 

In  such  case  the  principal  and  not  the  agent  is 
liable. 

Mecham  on  Agency,  Sec.  1479. 

The  cases  cited  of  orders  secured  by  drummers 
deal  with  unilateral  contracts  in  which  nothing  is 
said  as  to  whether  or  not  the  order  will  ever  be 
presented  to  the  Home  Office  for  confirmation.  The 
orders  were  signed  only  by  the  buyer.  But  in  the 
present  case  the  docviment,  whatever  its  legal  effect, 
was  executed  by  both  parties,  the  answer  admitting 
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that  it  was  executed  by  the  seller.  The  clause  states, 
"reply  should  be  received  approximately  7  days, 
when  written  confirmation  tvill  be  made".  A  fair 
reading  of  this  clause  can  convey  no  other  im- 
pression than  that  the  seller  agreed  to  submit  the 
contract  to  the  Home  Office  so  that  it  could  be 
ascertained  whether  or  not  such  Home  Office  "prom- 
ised sale".  The  word  "sale"  here,  of  course,  refers 
to  this  particular  sale  to  Shirek  and  not  to  sales 
generally. 

As  heretofore  noted  the  Shanghai  representative 
did  not  refer  the  contract  in  question  or  the  facts 
of  the  sale  in  question  to  the  Home  Office  at  all. 
The  breach  of  this  obligation  on  its  part  may  be 
considered  as  justifying  a  recovery  by  the  buyer 
even  although  the  extreme  view  be  taken  that  the 
parties  did  not,  by  this  document,  intend  that  there 
should  be  an  immediate  meeting  of  minds,  except 
on  this  one  point  of  the  necessity  of  communicating 
with  the  Home  Office.  It  should  here  be  noted  that 
no  question  of  the  authority  of  Parkhurst  to  fully 
represent  the  seller  is  involved.  The  admission  in 
the  answer  is  sufficient  in  that  regard.  It  must  be 
assumed  that  Parkhurst  had  the  authority  so  far 
as  his  principal  was  concerned  to  have  agreed  to  an 
immediate  sale  and  delivery  without  reference  to 
the  Home  Office. 

If  an  agent  takes  an  order,  and  having  authority 
so  to  do  receives  a  deposit  from  the  buyer,  and  in 
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consideration  thereof  expressly  or  impliedly  agrees 
to  submit  the  order  to  his  Home  Office,  then  if  he 
does  not  comply  with  this  obligation,  his  principal 
is  liable  in  damages,  for  at  least  to  this  extent  there 
is  an  admitted  breach. 


VII. 

THE  OPINIOJf  OF  THE  TRIAL  COURT  (pp.  52-53)  CONSIDERS 
IN  ONE  ASPECT  OF  THE  CASE  THAT  THE  CLAUSE  IN 
QUESTION  IS  AN  INDEPENDENT  PROVISION  SEPARATE  AND 
DISTINCT  FROM  THOSE  PROVISIONS  WHICH  PROVIDE  FOR 
AN  IMMEDIATE  SALE,  AND  THAT  IN  A  SEVERABLE  CON- 
TRACT SUCH  AS  THIS,  ONE  PORTION  MAY  BE  ENFORCED 
EVEN  THOUGH  THERE  CAN  BE  NO  RECOVERY  AS  TO 
ANOTHER  AND  DISTINCT  PORTION. 

This  statement  is  but  another  aspect  of  the  same 
position,  viz.,  that  a  special  provision  of  this  char- 
acter should  not  render  nugatory  the  obvious  main 
intent  and  purpose  of  the  contract  if  any  construc- 
tion may  be  given  thereto  which  would  avoid  such 
result.  To  the  effect  that  a  failure  to  comply  with 
minor  or  non-essential  details  does  not  make  the 
entire  contract  unenforcible,  see  in  addition  to  the 
authorities  cited  by  the  trial  Court, 

Spiritusfahriek  Astra  of  Amsterdam  v.  Sugar 
Products  Co.,  163  N.  Y.  S.  516; 

Ramot  V.  Scotenfels,  15  Iowa  457, 
and  that  a  construction  which  will  render  the  con- 
tract valid  will  be  preferred  to  one  which  makes  it 
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void  or  its  performance  impossible  or  meaningless 
see 

Williston  on  Contracts,  Sec.  620  and  cases 
cited. 

Dated,  San  Francisco, 
October  29, 1923. 

Warren  Gregory, 
Allen  L.  Chickering, 
Evan  Williams, 
Donald  Y.  Lamont, 

SCHTJHL  &  ScHOENFELD, 

Attorneys  for  Defendant  in  Error. 
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In  the  District  Court  of  the  United  States  for  the 
Western   District   of  Washington,   Northern 
Division. 

No.  7138. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC   RAILWAY  COMPANY, 

Defendant. 


*Page-inimber    appearing    at    foot  of  page  of  original  certified  Tran- 
script of  Eecord. 


2  The  United  States  of  America  vs. 

Complaint. 

Now  comes  the  United  States  of  America,  by 
Thomas  P.  Eevelle,  United  States  Attorney  for  the 
Western  District  of  Washington  and  brings  this 
action  on  behalf  of  the  United  States  against  the 
Northern  Pacific  Railway  Company,  a  corporation 
organized  and  doing  business  under  the  laws  of  the 
State  of  Wisconsin,  and  having  an  office  and  place 
of  business  at  Seattle,  in  the  State  of  Washington; 
this  action  being  brought  upon  suggestion  of  the 
Attorney  General  of  the  United  States  at  the  re- 
quest of  the  Interstate  Commerce  Commission,  and 
upon  information  furnished  by  said  Commission. 

[2] 

FOR  A  FIRST  CAUSE  OF  ACTION  plaintiff 
alleges  that  said  defendant  is,  and  was  during  all 
the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the 
State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  order  of 
the  Interstate  Commerce  Commission  of  March  13, 
1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
quirements of  Section  3  of  said  Act,  said  defendant, 
on  August  31,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate 
commerce,  one  car,  to  wit:  its  own  flat  No.  67219. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  used  or  hauled  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Auburn,  in  the  State  of 
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Washington,  in  a  southerly  direction,  within  the 
jurisdiction  of  this  court,  when  the  handhold  on 
the  right-hand  side  of  the  ''B"  end  of  said  car 
was  bent  in  against  car,  and  when  said  car  was  not 
equipped  with  end  handholds,  one  near  each  side 
of  each  end  of  car  on  face  of  endsill,  with  a  minimum 
clearance  of  two  inches,  in  accordance  with  the 
standards  of  equipment  prescribed  by  said  order 
of  the  Interstate  Commerce  Commission  of  March 
13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress  and  of  said  order 
of  the  Interstate  Commerce  Commission,  said  de- 
fendant is  liable  to  plaintiff  in  the  sum  of  one  hun- 
dred, dollars.     [3] 

FOR  A  SECOND  CAUSE  OF  ACTION  plaintiff 
alleges  that  defendant  is,  and  was  during  all  the 
times  mentioned  herein,  a  common  carrier  engaged 
in  interstate  commerce  by  railroad  in  the  State  of 
Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  known  as  the  Safety  Appliance 
Act,  approved  March  2,  1893  (contained  in  27 
Statutes  at  Large,  page  531),  as  amended  by  an 
Act  approved  April  1,  1896  (contained  in  29  Stat- 
utes at  Large,  page  85),  and  as  amended  by  an  Act 
Approved  March  2,  1903  (contained  in  32  Statutes 
at  Large,  page  943),  defendant,  on  August  31,  1922, 
hauled  on  its  line  of  railroad  one  car,  to  wit:  its 
own  flat  No.  61585,  over  a  part  of  a  highway  of 
interstate  commerce. 

Plaintiff  further  alleges  that  on  said  date  defend- 
ant hauled  said  car  as  aforesaid  over  its  line  of 
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railroad  from  Auburn,  in  the  State  of  Washing- 
ton, in  a  southerly  direction,  within  the  jurisdiction 
of  this  court,  when  the  coupling  and  uncoupling  ap- 
paratus on  the  ^^B"  end  of  said  car  was  out  of  re- 
pair and  inoperative,  the  uncoupling  lever  being 
missing  from  the  said  end  of  said  car,  thus  necessi- 
tating a  man  or  men  going  between  the  ends  of  the 
cars  to  couple  or  uncouple  them,  and  when  said  car 
was  not  equipped  with  couplers  coupling  automati- 
cally by  impact,  and  which  could  be  uncoupled  with- 
out the  necessity  of  a  man  or  men  going  between 
the  ends  of  the  cars,  as  required  by  Section  2  of 
the  Safety  Appliance  Act,  as  amended  by  Section  1 
of  the  Act  of  March  2,  1903. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  the  said  Act  of  Congress,  as  amended, 
defendant  is  liable  to  plaintiff  in  the  sum  of  one 
hundred  dollars.     [4] 

FOR  A  THIRD  CAUSE  OF  ACTION  plaintiff 
alleges  that  defendant  is,  and  was  during  all  times 
mentioned  herein,  a  common  carrier  engaged  in 
interstate  commerce  by  railroad  in  the  State  of 
Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  known  as  the  Safety  Appliance 
Act,  Approved  March  2,  1893  (contained  in  27  Stat- 
utes at  Large,  page  531),  as  amended  by  an  Act  ap- 
proved April  1,  1896  (contained  in  29  Statutes  at 
Large,  page  85),  and  as  amended  by  an  Act  ap- 
proved March  2,  1903  (contained  in  32  Statutes  at 
Large,  page  943),  defendant,  on  August  31,  1922, 
hauled  on  its  line  of  railroad  one  car,  to  wit:  its 
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own  flat  No.  68327,  over  a  part  of  a  highway  of  in- 
terstate commerce. 

Plaintiff  further  alleges  that  on  said  date  defend- 
ant hauled  said  car  as  aforesaid  over  its  line  of 
railroad  from  Auburn,  in  the  State  of  Washington, 
in  a  northerly  direction,  within  the  jurisdiction  of 
this  court,  when  the  coupling  and  uncoupling  ap- 
paratus on  the  "B"  end  of  said  car  was  out  of  re- 
pair and  inoperative,  the  uncoupling  lever  being 
missing  from  said  end  of  said  car,  thus  necessitating 
a  man  or  men  going  between  the  ends  of  the  cars 
to  couple  or  uncouple  them,  and  when  said  car  was 
not  equipped  with  couplers  coupling  automatically 
by  impact,  and  which  could  be  uncoupled  without 
the  necessity  of  a  man  or  men  going  between  the  • 
ends  of  the  cars,  as  required  by  Section  2  of  the 
Safety  Appliance  Act,  as  amended  by  Section  1  of 
the  Act  of  March  2,  1903. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  the  said  Act  of  Congress,  as  amended, 
defendant  is  liable  to  plaintiff  in  the  sum  of  one 
hundred  dollars.     [5] 

FOR  A  FOURTH  CAUSE  OF  ACTION  plaintiff 
alleges  that  said  defendant  is,  and  was  during  all 
the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the 
State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  August  31,  1922,  hauled  on  its  line  of  railroad 
one  car,  to  wit:  its  own  flat  No.  66150,  over  a 
part  of  a  highway  of  interstate  commerce. 
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Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  said  car  as  aforesaid  over  its  line 
of  railroad  from  Auburn,  in  the  State  of  Washing- 
ton, in  a  northerly  direction,  within  the  jurisdiction 
of  this  court,  when  the  hand  brake  on  said  car 
was  inefficient,  the  hand  brake  wheel  being  fouled 
by  the  lading  thereon,  and  when  said  car  was  not 
equipped  with  an  efficient  hand  brake,  as  required 
by  Section  2  of  the  aforesaid  Act  of  April  14,  1910. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  said  defendant 
is  liable  to  plaintiff  in  the  sum  of  one  hundred  dol- 
lars.    [6] 

FOR  A  FIFTH  CAUSE  OF  ACTION  plaintiff 
alleges  that  said  defendant  is,  and  was  during  all  the 
times  mentioned  herein,  a  common  carrier  engaged 
in  interstate  commerce  by  railroad  in  the  State  of 
Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  August  31,  1922,  hauled  on  its  line  of  railroad 
one  car,  to  wit :  its  own  flat  No.  61611,  over  a  part  of 
a  highway  of  interstate  commerce. 

Plaintiff  further  alleges  that  on  said  date  said  de- 
fendant hauled  said  car  as  aforesaid  over  its  line 
of  railroad  from  Auburn,  in  the  State  of  Washing- 
ton, in  a  northerly  direction,  within  the  jurisdic- 
tion of  this  court,  when  the  hand  brake  on  said  car 
was  out  of  repair  and  inefficient,  the  hand  brake 
^haft  being  bentj,  and  when  said  car  was  not 
equipped  with  an  efficient  hand  brake,  as  required  by 
Section  2  of  the  aforesaid  Act  of  April  14,  1910. 
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Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  said  defendant 
is  liable  to  plaintiff  in  the  sum  of  one  hundred 
dollars.     [7] 

FOR  A  SIXTH  CAUSE  OF  ACTION  plaintiff 
alleges  that  said  defendant  is,  and  was  during  all 
the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the 
State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  August  31,  1922,  hauled  on  its  line  of  railroad 
one  car,  to  wit:  its  own  flat  No.  63242,  over  a  part 
of  a  highway  of  interstate  commerce. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  said  car  as  aforesaid  over  its  line 
of  railroad  from  Aubiu-n,  in  the  State  of  Washing- 
ton, in  a  northerly  direction,  within  the  jurisdiction 
of  this  court,  when  the  hand  brake  on  said  car  was 
out  of  repair  and  inefficient,  the  hand  brake  shaft 
being  bent,  and  when  said  car  was  not  equipped 
with  an  efficient  hand  brake,  as  required  by  Sec- 
tion 2  of  the  aforesaid  Act  of  April  14,  1910. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  said  defendant 
is  liable  to  plaintiff  in  the  sum  of  one  hundred  dol- 
lars.    [8] 

FOR  A  SEVENTH  CAUSE  OF  ACTION  plain- 
tiff alleges  that  said  defendant  is,  and  was  during  all 
the  times  mentioned  herein,  a  common  carrier  en- 
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gaged  in  interstate  oommerce  by  railroad  in  the 
'State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  Order  of 
the  Interstate  Commerce  Commission  of  March  13, 
1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
quirements of  Section  3  of  said  Act,  said  defendant, 
on  August  31,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate 
commerce,  one  car,  to  wit:  its  own  flat  No.  68347. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  or  used  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Auburn,  in  the  State  of 
Washington,  in  a  northerly  direction,  within  the 
jurisdiction  of  this  court,  when  the  handhold  was 
missing  from  the  right-hand  end  of  the  side  of  car 
near  the  "A"  end  thereof,  and  when  said  car  was 
not  equipped  with  side  handholds,  one  on  face  of  each 
side-sill  near  each  end,  in  accordance  with  the  stand- 
ards of  equipment  prescribed  by  said  Order  of  the 
Interstate  Commerce  Commission  of  March  13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the  vio- 
lation of  said  Act  of  Congress  and  of  said  Order  of 
the  Interstate  Commerce  Commission,  said  defend- 
ant is  liable  to  plaintiff  in  the  sum  of  One  Hundred 
Dollars.     [9] 

FOR  AN  EIGHTH  CAUSE  OF  ACTION  plain- 
tiff alleges  that  said  defendant  is,  and  was  during  all 
the  times  mentioned  herein,  a  common  carrier  en- 
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gaged  in  interstate  commerce  by  railroad  in  the 
state  of  Washington. 

Plaintiif  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  August  31,  1922,  hauled  on  its  line  of  railroad 
one  car,  to  wit:  its  own  flat  No.  67105,  over  a  part  of 
a  highway  of  interstate  commerce. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  said  car  as  aforesaid  over  its  line 
of  railroad  from  Auburn,  in  the  State  of  Washing- 
ton, in  a  northerly  direction,  within  the  jurisdiction 
of  this  court,  when  the  hand  brake  on  said  car  was 
out  of  repair  and  inefficient,  the  hand  brake  wheel 
being  missing,  and  when  said  car  was  not  equipped 
with  an  efficient  hand  brake,  as  required  by  Section 
2  of  the  aforesaid  Act  of  April  14,  1910. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  said  defendant  is 
liable  to  plaintiff  in  the  sum  of  one  hundred  dol- 
lars.    [10] 

FOR  A  NINTH  CAUSE  OF  ACTION  plaintiff 
alleges  that  said  defendant  is,  and  was  during  all  the 
times  mentioned  herein,  a  common  carrier  engaged 
in  interstate  commerce  by  railroad  in  the  state  of 
Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  Order  of 
the  Interstate  Commerce  Commission  of  March  13, 
1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
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quirements  of  Section  3  of  said  Act,  said  defendant, 
on  August  31,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate  com- 
merce, one  car,  to  wit:  its  own  flat  No.  64764. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  or  used  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Auhurn,  in  the  State  of 
Washington,  in  a  northerly  direction,  within  the 
jurisdiction  of  this  court,  when  the  handholds  were 
missing  from  the  right  and  left  hand  ends  of  the 
sides  of  car  near  the  "B"  end  thereof,  and  when 
said  car  was  not  equipped  with  side  handholds,  one 
on  face  of  each  side-sill  near  each  end,  in  accord- 
ance with  the  standards  of  equipment  prescribed  by 
said  Order  of  the  Interstate  Commerce  Commission 
of  March  13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress  and  of  said  Order 
of  the  Interstate  Commerce  Commission,  said  de- 
fendant is  liable  to  plaintiff  in  the  sum  of  one  hun- 
dred dollars.     [11] 

FOR  A  TENTH  CAUSE  OP  ACTION  plaintiff 
alleges  that  said  defendant  is  and  wias  during  all 
the  times  mentioned  herein,  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad  in  the 
state  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  Order  of 
the  Interstate  Commerce  Commission  of  March  13, 
1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
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quirements  of  Section  3  of  said  Act,  said  defendant, 
on  August  31,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate 
commerce,  one  car,  to  wit:  its  own  coal  No.  58618. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  or  used  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Auburn,  in  the  State  of 
Washington,  in  a  southerly  direction,  within  the 
jurisdiction  of  this  court,  when  the  second  tread 
from  top  of  the  side  ladder  near  the  "B"  end  of 
said  car  was  bent,  and  when  said  car  was  not 
equipped  with  ladders,  one  on  each  side,  with  a  mini- 
mum clearance  of  two  inches,  in  accordance  with 
the  standards  of  equipment  prescribed  by  said  Or- 
der of  the  Interstate  Commerce  Commission  of 
March  13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the  vio- 
lation of  said  Act  of  Congress  and  of  said  Order  of 
the  Interstate  Commerce  Commission,  said  defend- 
ant is  liable  to  plaintiff  in, the  sum  of  one  hundred 
dollars.     [12] 

POR  AN  ELEVENTH  CAUSE  OP  ACTION 
plaintiff  alleges  that  said  defendant  is,  and  was 
during  all  the  times  mentioned  herein,  a  common 
carrier  engaged  in  interstate  coromerce  by  rail- 
road in  the  State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  Order  of 
the  Interstate  Commerce  Commission  of  March  13, 
1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
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quirements  of  Section  3  of  said  Act,  said  defendant, 
on  August  31,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate 
commerce,  one  car,  to  wit :  its  own  flat  No.  67399. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  or  used  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Auburn,  in  the  State  of 
Washington,  in  a  northerly  direction,  within  the 
jurisdiction  of  this  court,  when  the  handhold  on  the 
right-hand  end  of  the  side  of  car  near  the  *'B"  end 
thereof  was  bent,  and  when  said  car  was  not 
equipped  with  side  handholds,  one  on  face  of  each 
side-sill  near  each  end,  with  a  minimum  clearance 
of  two  inches,  in  accordance  with  the  standards  of 
equipment  prescribed  by  said  Order  of  the  Inter- 
state Commerce  Commission  of  March  13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress  and  of  said  Order 
of  the  Interstate  Commerce  Commission,  said  de- 
fendant is  liable  to  plaintiff  in  the  sum  of  one  hun- 
dred dollars.     [13] 

FOR  A  TWELFTH  CAUSE  OF  ACTION  plain- 
tiff alleges'  that  said  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier 
engaged  in  interstate  commerce  by  railroad  in  the 
'State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  August  31,  1922,  hauled  on  its  line  of  railroad 
one  car,  to  wit:  its  own  flat  No.  65296,  over  a  part 
of  a  highway  of  interstate  commerce. 
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Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  said  car  as  aforesaid  over  its  line 
of  railioad  from  Auburn,  in  the  State  of  Washing- 
ton, in  a  northerly  direction,  within  the  jurisdiction 
of  this  court,  when  the  hand  brake  on  said  car  was 
out  of  repair  and  inefficient,  the  hand  brake  shaft 
being  bent,  and  when  said  car  was  not  equipped 
with  an  efficient  hand  brake,  as  required  by  Section 
2  of  the  aforesaid  Act  of  April  14,  1910. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  gaid  defendant  is 
liable  to  plaintiff  in  the  sum  of  one  hundred  dol- 
lars.    [14] 

FOR  A  THIRTEENTH  CAUSE  OF  ACTION 
plaintiff  alleges  that  said  defendant  is,  and  was 
during  all  the  times  mentioned  herein,  a  common 
carrier  engaged  in  interstate  commerce  by  railroad 
in  the  State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  Order  of 
the  Interstate  Commerce  Commission  of  March  13, 
1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
quirements of  Section  3  of  said  Act,  said  defendant, 
on  September  2,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate 
commerce,  one  car,  to  wit :  its  own  fiat  No.  61753. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  or  used  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Centralia,  in  the  State  of 
Washington,   in   a  northerly  direction,   within   the 
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jurisdiction  of  this  court,  when  the  handhold  on  the 
right-hand  side  of  the  '*A"  end  of  said  car  was 
fouled  by  the  lading  thereon,  and  when  said  car  was 
not  equipped  with  end  handholds,  one  near  each 
side  of  each  end  of  car  on  face  of  end-sill,  in  accord- 
ance with  the  standards  of  equipment  prescribed  by 
said  order  of  the  Interstate  Commerce  Commission 
of  March  13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress  and  of  said  Order 
of  the  Interstate  Commerce  Commission,  said  de- 
fendant is  liable  to  plaintiff  in  the  sum  of  one  hun- 
dred dollars.     [15] 

FOR  A  FOURTEENTH  CAUSE  OF  ACTION 
plaintiff  alleges  that  said  defendant  is,  and  was 
during  all  the  times  mentioned  herein,  a  common 
carrier  engaged  in  interstate  commerce  by  railroad 
in  the  State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  and  an  Order 
of  the  Interstate  Commerce  Commission  of  March 
13,  1911,  prescribing  standards  of  equipment,  which 
order  was  made  pursuant  to  the  provisions  and  re- 
quirements of  Section  3  of  said  Act,  said  defendant, 
on  September  2,  1922,  hauled  or  used  on  its  line  of 
railroad,  over  a  part  of  a  highway  of  interstate 
commerce,  one  car,  to  wit:  its  own  flat  No.  64036. 

Plaintiff  further  alleges  that  on  said  date  said 
defendant  hauled  or  used  said  car  as  aforesaid  over 
its  line  of  railroad,  from  Centralia,  in  the  State  of 
Washington,   toward    South   Bend,   in   said    State, 
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within  the  jurisdiction  of  this  court,  when  the  sill 
step  on  ':he  left-hand  end  of  the  side  of  the  car  near 
the  ''A"  end  thereof  was  broken,  and  when  said  car 
was  not  equipped  with  sill  steps,  one  near  each  end 
on  each  side  of  car,  securely  fastened  with  not  less 
than  one-half  inch  bolts  or  rivets,  in  accordance 
with  the  standards  of  equipment  prescribed  by  said 
Order  of  the  Interstate  Commerce  Commission  of 
March  13,  1911. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress  and  of  said  Order 
of  the  Interstate  Commerce  Commission,  said  de- 
fendant is  liable  to  plaintiff  in  the  sum  of  one  hun- 
dred dollars.     [16] 

FOR  A  FIFTEENTH  CAUSE  OF  ACTION 
plaintiff  alleges  that  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier 
engaged  in  interstate  commerce  by  railroad  in  the 
State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  known  as  the  Safety  Appliance 
Act,  approved  March  2,  1893  (contained  in  27 
Statutes  at  Large,  page  531),  as  amended  by  an 
Act  approved  April  1,  1896  (contained  in  29 
"Statutes  at  Large,  page  85),  and  as  amended  by  an 
Act  approved  March  2,  1903  (contained  in  32  Stat- 
utes at  Large,  page  943),  defendant,  on  September 
2,  1922,  hauled  on  its  line  of  railroad  one  car,  to  wit : 
C.  B.  &  Q.  flat  No.  90501,  over  a  part  of  a  highway 
of  interstate  commerce. 

Plaintiff  further  alleges  that   on   said   date   de- 
fendant hauled  said  car  as  aforesaid  over  its  line 


16  The  United  States  of  America  vs. 

of  railroad  from  Centralia,  in  the  State  of  Wash- 
ington, toward  Tacoma,  in  said  State,  within  the 
jurisdiction  of  this  court,  When  the  coupling  and 
uncoupling  apparatus  on  the  "B"  end  of  said  car 
was  out  of  repair  and  inoperative,  the  uncoupling 
lever  being  disconnected  from  lock  block  of  coupler 
on  said  end  of  said  car,  thus  necessitating  a  man  or 
men  going  between  the  ends  of  the  cars  to  couple  or 
ucouple  them,  and  when  said  car  was  not  equipped 
with    couplers    coupling   automatically   by   impact, 
and  which  could  be  uncoupled  without  the  neces- 
sity of  a  man  or  men  going  between  the  ends  of  the 
cars,  as  required  by  Section  2  of  the  Safety  Appli- 
ance Act,  as  amended  by  Section  1  of  the  Act  of 
March  2,  1903. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  the  said  Act  of  Congress,  as  amended, 
defendant  is  liable  to  plaintiff  in  the  sum  of  one 
hundred  dollars.     [17] 

FOR  A  SIXTEENTH  CAUSE  OF  ACTION 
plaintiff  alleges  that  defendant  is,  and  was  during 
all  the  times  mentioned  herein,  a  common  carrier 
engaged  in  interstate  commerce  by  railroad  in  the 
State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  known  as  the  Safety  Appliance 
Act,  approved  March  2,  1893  (contained  in  27 
Statutes  at  Large,  page  531),  as  amended  by  an 
Act  approved  April  1,  1896  (contained  in  29  Stat- 
utes at  Large,  page  85),  and  as  amended  by  an  Act 
approved  March  2,  1903  (contained  in  32  Statutes 
at  Large,  page  943),  defendant,  on  September  2, 
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1922,  hauled  on  its  line  of  railroad  one  car,  to  wit: 
its  own  box  No.  24G20,  over  a  part  of  a  highway  of 
interstate  commerce. 

Plaintiff  further  alleges  that  on  said  date  defend- 
ant hauled  said  car  as  aforesaid  over  its  line  of 
railroad  from  Centralia,  in  the  State  of  Washing- 
ton, towards  Tacoma,  in  said  State,  within  the  juris- 
diction of  this  court.  When  the  coupling  and  un- 
coupling apparatus  on  the  "B"  end  of  said  car  was 
out  of  repair  and  inoperative,  the  lock  link  of  the 
coupler  on  said  end  of  said  car  being  broken,  thus 
necessitating  a  man  or  men  going  between  the  ends 
of  the  cars  to  couple  or  uncouple  them,  and  when 
said  car  w^as  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  could  be  un- 
coupled without  the  necessity  of  a  man  or  men  go- 
ing between  the  ends  of  the  cars,  as  required  by 
Section  2  of  the  Safety  Appliance  Act,  as  amended 
by  Section  1  of  the  Act  of  March  2,  1903. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  the  said  Act  of  Congress,  as  amended, 
defendant  is  liable  to  plaintiff  in  the  sum  of  one 
hundred  dollars.     [18] 

FOR  A  SEVENTEENTH  CAUSE  OF  AC- 
TION plaintiff  alleges  that  said  defendant  is,  and 
was  during  all  the  times  mentioned  herein,  a  com- 
mon carrier  engaged  in  interstate  commerce  by 
railroad  in  the  State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14, 1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  September  2,  1922,  hauled  on  its  line  of  rail- 
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road  one  car,  to  wit:  its  own  flat  No.  6'383'9,  over  a 
part  of  a  highway  of  interstate  commerce. 

Plaintiff  further  alleges  that  on  said  date  said  de- 
fendant hauled  said  car  as  aforesaid  over  its  line  of 
railroad  from  Centralia,  in  the  State  of  Washington, 
towards  Tacoma,  in  said  State,  within  the  jurisdic- 
tion of  this  court,  when  the  hand  brake  of  said  car 
was  out  of  repair  and  inefficient,  the  hand  brake 
chain  being  broken,  and  when  said  car  was  not 
equipped  with  an  efficient  hand  brake,  as  required 
by  Section  2  of  the  aforesaid  Act  of  April  14,  1910. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  said  defendant  is 
liable  to  plaintiff  in  the  sum  of  one  hundred  dol- 
lars.    [19] 

FOR  AN  EIGHTEENTH  CAUSE  OF  AC- 
TION plaintiff  alleges  that  said  defendant  is,  and 
was  during  all  the  times  mentioned  herein,  a  com- 
mon carrier  engaged  in  interstate  commerce  by  rail- 
road in  the  State  of  Washington. 

Plaintiff  further  alleges  that  in  violation  of  the 
Act  of  Congress  approved  April  14,  1910  (contained 
in  36  Statutes  at  Large,  page  298),  said  defendant, 
on  September  7,  1922,  hauled  on  its  standard  gauge 
line  of  railroad  one  freight  car,  to  wit:  C.  G.  W. 
box  No.  13330,  over  a  part  of  a  highway  of  inter- 
state commerce. 

Plaintiff  further  alleges  that  on  said  date  said  de- 
fendant hauled  said  car  as  aforesaid  over  its  line  of 
railroad  in  and  about  Seattle,  in  the  State  of  Wash- 
ington, wiithin  the  jurisdiction  of  this  court,  when 
the  height  of  the  drawbar  on  the  "A"  end  of  said 
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car,  measured  perpendicularly  from  the  level  of  the 
tops  of  the  rails  to  the  center  line  of  said  draw- 
bar, was  thirty  (30)  inches,  and  when  the  height  of 
said  drawbar  should  not  have  been  less  than  thirty- 
one  and  one-half  ('311/2;)  inches,  as  prescribed  by  an 
order  of  the  Interstate  Commerce  Commission  of 
October  10,  1910,  which  order  was  made  in  pursu- 
ance of  the  provisions  and  requirements  of  Section 
3  of  the  aforesaid  Act  of  April  14,  1910. 

Plaintiff  further  alleges  that  by  reason  of  the 
violation  of  said  Act  of  Congress,  said  defendant 
is  liable  to  plaintiff  in  the  sum  of  one  hundred  dol- 
lars.    [20] 

WHEREFORE,  plaintiff  prays  judgment 
against  said  defendant  in  the  sum  of  Eighteen  Hun- 
dred dollars  and  its  costs  herein  expended. 

THOS.  P.  REVELLE, 
United  States  Attorney. 

JUDSON  F.  FALKNOR, 
Assistant  United  States  Attorney. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Oct.  25,  1922.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [21] 


20  The  United  States  of  America  vs. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division 

No.  7138. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintife, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Answer. 

Comes  now  the  defendant  and  for  answer  to  the 
complaint  of  the  plaintiff  denies,  admits,  and  al- 
leges : 

I. 

Admits  that  it  is  now  and  at  all  times  referred  to 
in  the  plaintiff's  first  cause  of  action  has  been  a 
common  carrier  engaged  in  interstate  commerce  by 
railroad  within  the  State  of  Washington,  and  that 
bn  the  31st  day  of  August,  1922,  it  hauled  on  its  line 
of  railroad  its  own  flat  car  No.  67219,  from  Auburn 
to  Tacoma,  Washington,  within  the  jurisdiction  of 
this  court,  but  denies  each  and  every  other  allega- 
tion in  plaintiff's  first  cause  of  action  and  the  whole 
thereof. 

II. 

Admits  that  it  is  now  and  at  all  times  referred  to 
in  the  plaintiff's  second  cause  of  action  has  been  a 
common  carrier  engaged  in  interstate  commerce  by 
railroad  within  the  State  of  Washington,  and  that 
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on  the  31st  day  of  August,  1922,  it  hauled  on  its 
line  of  railroad  its  own  flat  car  No.  61585,  from 
Auburn  to  Tacoma,  Washington,  within  the  juris- 
diction of  this  court,  but  denies  each  and  every 
other  allegation  in  said  [22]  second  cause  of  ac- 
tion contained  and  the  whole  thereof. 

III. 

Admits  that  it  is  now  and  at  all  times  referred 
to  in  the  plaintiff's  third  cause  of  action  has  been 
engaged  in  interstate  conunerce  by  railroad  within 
the  State  of  Washington,  and  on  the  31st  day  of 
August,  1922,  it  hauled  on  its  line  of  railroad  its 
owin  flat  car  No.  68327  from  Auburn  to  Eagle 
Gorge,  Washington,  within  the  jurisdiction  of  this 
court,  but  denies  each  and  every  other  allegation 
in  plaintiff's  third  cause  of  action  contained  and  the 
whole  thereof. 

IV. 

Admits  that  it  is  now  and  at  all  times  referred  to 
in  the  plaintiff's  fourth  cause  of  action  has  been  a 
common  carrier  engaged  in  interstate  commerce  by 
railroad  within  the  State  of  Washington,  and  on  the 
31st  day  of  August,  1922,  it  hauled  on  its  line  of 
railroad  its  ow^n  flat  car  No.  66150,  from  Auburn  to 
Narco,  Washington,  within  the  jurisdiction  of  this 
court,  but  denies  each  and  every  other  allegation 
in  plaintiff's  fourth  cause  of  action  and  each  and 
every  part  and  the  whole  thereof. 

V. 

Admits  that  it  is  now  and  at  all  times  referred  to 
in  the  plaintiff's  fifth  cause  of  action  has  been  a 
common  carrier  engaged  in  interstate  commerce  by 
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railroad,  and  on  the  31st  day  of  August,  1922,  it 
it  hauled  on  its  line  of  railroad  its  own  flat  car  No. 
61611  from  Auburn  to  Narco,  Washington,  within 
the  jurisdiction  of  this  court,  [23]  but  denies 
each  and  every  other  allegation  in  plaintiff's  fifth 
cause  of  action  and  the  whole  thereof. 

VI. 

Admits  that  it  is  now  and  at  all  times  referred  to 
in  the  plaintiff's  sixth  cause  of  action  has  been  en- 
gaged in  business  as  a  common  carrier  in  interstate 
commerce  by  railroad  in  the  State  of  Washington, 
and  on  the  31st  day  of  August,  1922,  hauled  on  its 
line  of  railroad  its  own  flat  car  No.  63242,  from 
Auburn  to  Narco,  Washington,  within  the  jurisdic- 
tion of  this  court,  but  denies  each  and  every  other 
allegation  in  plaintiff's  sixth  cause  of  action  and  the 
whole  thereof. 

VII. 

Admits  that  it  is  now*  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  seventh  cause  of  action 
engaged  in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  within  the  State  of 
Washington,  and  on  the  '31st  day  of  August,  1922, 
it  hauled  on  its  line  of  railroad  its  own  flat  car  No. 
68347,  from  Auburn  to  Narco,  Washington,  within 
the  jurisdiction  of  this  court,  but  denies  each  and 
every  other  allegation  in  plaintiff's  seventh  cause 
of  action  and  the  whole  thereof. 

VIII. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  eighth  cause  of  action 
engaged  in  business  as  a  common  carrier  in  inter- 


Northern  Pacific  Railtvayi  Company.  2^3 

state  commerce  by  railroad  wiithin  the  State  of 
Washington,  and  on  the  31st  day  of  August,  1922, 
hauled  on  its  line  of  railroad  its  own  flat  car  No. 
67105,  from  Auburn  to  Renton,  Washington,  [24] 
within  the  jurisdiction  of  this  court,  but  denies  each 
and  every  other  allegation  in  plaintiff's  eighth 
cause  of  action  and  the  whole  thereof. 

IX. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  plaintiff's  ninth  cause  of  action  engaged 
in  business  as  a  common  carrier  in  interstate 
commerce  by  railroad  within  the  state  of  Wash- 
ington, and  on  the  31st  day  of  August,  1922,  hauled 
on  its  line  of  railroad  its  own  flat  car  No.  64764, 
from  Auburn  to  Narco,  Washington,  within  the 
jurisdiction  of  this  court,  but  denies  each  and  every 
other  allegation  in  plaintiff's  ninth  cause  of  action 
and  the  whole  thereof. 

X. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  tenth  cause  of  action 
engaged  in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  within  the  state  of 
Washington,  and  on  the  31st  day  of  August,  1922, 
it  hauled  on  its  line  of  railroad  its  own  coal  car 
No.  '58618,  from  Auburn  to  Tacoma,  Washington, 
within  the  jurisdiction  of  this  court,  but  denies 
each  and  every  other  allegation  in  plaintiff's 
tenth  cause  of  action  and  the  whole  thereof. 

XI. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's^  eleventh  cause  of  action 
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engaged  in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  within  the  state  of 
Washington,  and  on  the  31st  day  of  August,  1922, 
it  hauled  on  its  line  of  railroad  its  own  flat  car 
No.  67399,  from  Auburn  to  Narco,  Washing- 
ton, [25]  within  the  jurisdiction  of  this  court, 
but  denies  each  and  every  other  allegation  in 
plaintiff's  eleventh  cause  of  action  and  the  whole 
thereof. 

XII. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  plaintiff's  twelfth  cause  of  action  en- 
gaged in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  in  the  state  of  Wash- 
ington, and  on  the  31st  day  of  August,  1922,  it 
hauled  on  its  line  of  railroad  its  own  flat  car  No. 
65296,  from  Auburn  to  Tacoma,  Washington,  within 
the  jurisdiction  of  this  court,  but  denies  each  and 
every  other  allegation  in  plaintiff's  twelfth  cause 
of  action  and  the  whole  thereof. 

XIII. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  thirteenth  cause  of  action 
engaged  in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  in  the  state  of  Wash- 
ington, and  on  the  2d  day  of  September,  1922,  it 
hauled  on  its  line  of  railroad  its  own  flat  car  No. 
61753,  from  Centralia,  Washington,  in  a  northerly 
direction,  within  the  jurisdiction  of  this  court,  but 
denies  each  and  every  other  allegation  in  plaintiff's 
thirteenth  cause  of  action  and  the  whole  thereof. 
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XIV. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  fourteenth  cause  of 
action  engaged  in  business  as  a  comimon  carrier  in 
interstate  commerce  by  railroad  in  the  state  of 
Washington,  and  on  the  2d  day  of  September,  1922, 
it  hauled  on  its  line  of  railroad  its  own  [26]  flat 
car  No.  04036,  from  Centralia,  Washington,  in  a 
southerly  direction,  within  the  jurisdiction  of  this 
court,  but  denies  each  and  every  other  allegation 
in  plaintiff's  fourteenth  cause  of  action  and  the 
whole  thereof. 

XV. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  fifteenth  cause  of  action 
engaged  in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  in  the  state  of  Wash- 
ington, and  on  the  2d  day  of  September,  1922, 
it  hauled  on  its  line  of  railroad  C.  B.  &  Q.  fiat  car 
No.  90501,  from  Centralia  in  a  northerly  direction 
within  the  jurisdiction  of  this  court,  but  denies 
each  and  every  other  allegation  in  plaintiff's  fif- 
teenth cause  of  action  and  the  whole  thereof. 

XVI. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  sixteenth  cause  of  action 
engaged  in  business  as  a  common  carrier  in  inter- 
state commerce  by  railroad  in  the  state  of  Wash- 
ington, and  on  the  2d  day  of  September,  1922,  it 
hauled  on  its  line  of  railroad  its  own  box  car  No. 
24620,  from  Centralia  in  a  northerly  direction, 
within   the   jurisdiction   of  this   court,   but   denies 
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each  and  every  other  allegation  in  plaintiff's  six- 
teenth cause  of  action  and  the  whole  thereof. 

XVII. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  seventeenth  cause  of 
action  engaged  in  business  as  a  common  carrier  in 
interstate  commerce  by  railroad  in  the  state  of 
Washington,  and  on  the  2d  day  of  September,  [27] 
1922,  it  hauled  on  its  line  of  railroad  its  own  flat 
car  No.  63839,  from  Centralia  to  Tacoma,  within 
the  jurisdiction  of  this  court,  but  denies  each  and 
every  other  allegation  in  plaintiff's  seventeenth 
cause  of  action  and  the  whole  thereof. 

XVIII. 

Admits  that  it  is  now  and  was  at  the  time  re- 
ferred to  in  the  plaintiff's  eighteenth  cause  of 
action  a  common  carrier  in  interstate  commerce  by 
railroad  in  the  state  of  Washington,  and  on  the 
7th  day  of  September,  1922,  it  hauled  on  its  rail- 
road, in  switching  service  in  Seattle,  C.  G.  W. 
box-car  No.  13330,  within  the  jurisdiction  of  this 
court,  but  denies  each  and  every  other  allegation  in 
plaintiff's  eighteenth  cause  of  action  and  the  whole 
thereof. 

XIX. 

Defendant  further  denies  that  it  is  liable  to  the 
plaintiff  in  the  penalty  of  one  hundred  dollars 
($100.00)  on  account  of  each  of  the  several  causes 
of  action  as  set  forth  in  its  complaint,  or  in  any 
other  sum  or  on  any  other  account,  or  at  all,  or 
that  it  is  liable  to  the  plaintiff  in  the  sum  of 
eighteen   hundred    dollars    ($1,800.00),    as    alleged 
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in  the   several  causes   of   action  in  the   plaintiff's 
complaint,  or  in  any  other  sum.     [28] 

For  further  answer  and  by  way  of  an  AF- 
FIRMATIVE DEFENSE  this  defendant  alleges: 

That  it  is  now  and  at  all  times  referred  to  in  the 
several  causes  of  action  set  forth  in  the  plaintiff's 
complaint  has  been  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Wisconsin,  and  at  all  of  said  times 
was  operating  a  system  of  railway  in  interstate 
coromerce  extending  from  the  Great  Lakes  to 
Puget  Sound,  with  various  branch  lines,  and  was 
a  common  carrier  engaged  in  interstate  commerce 
by  railroad  within  the  state  of  Washington,  and 
that  on  the  1st  day  of  July,  1922,  what  are  known 
as  the  joint  shop  craft  employees,  including  those 
engaged  in  the  work  of  inspecting  and  repairing 
cars  and  the  doing  of  general  mechanical  work  in 
connection  with  their  upkeep,  in  protest  of  an 
award  by  the  United  States  Labor  Board,  a  board 
duly  created  by  an  Act  of  Congress  of  the  United 
States,  ceased  their  emplojrment  and  withdrew  from 
the  service  of  this  defendant. 

That  said  joint  shop  craft  employees  so  leaving 
the  service  of  this  defendant  did  so  notwithstanding 
the  orders  and  findings  of  the  United  States  Labor 
Board,  acting  for  and  on  behalf  of  the  United 
States,  and  without  any  fault  on  the  part  of  this  de- 
fendant, and  that  this  defendant,  pursuant  to  the 
directions  of  said  United  States  Labor  Board,  pro- 
ceeded to  and  used  its  best  efforts  towards  obtain- 
ing other  employees  to  perform  the  services  of  those 
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who  left  its  service  and  went  on  strike,  and  en- 
deavored to  perform  its  duties  to  the  shipping 
public  and  its  other  [29]  duties  as  a  common 
carrier,  as  imposed  upon  it  by  the  so-called  inter- 
state commerce  act  and  the  various  amendments 
thereto,  and  that  in  so  doing  it  was  required  to  use 
many  of  its  official  staff  for  the  purpose  of  keeping 
its  railway  system  in  operation  and  move  the 
various  products,  perishable  and  otherwise,  ten- 
dered to  it  for  transportation,  so  as  to  keep  the 
public  served  by  its  line  of  railroad  from  sustain- 
ing irreparable  damage  and  prevent  a  shortage  of 
food  and  other  necessities,  and  that  as  a  conse- 
quence of  the  withdrawal  of  said  shop  craft  em- 
ployees it  was  for  a  period  of  a  number  of  weeks 
physically  impossible  to  keep  accurate  records  of 
the  condition  of  the  various  cars  in  the  service  of 
this  defendant;  that  all  of  said  cars  were  properly 
inspected,  and  that  pursuant  to  the  request  as  made 
by  the  plaintiff,  through  its  duly  constituted  repre- 
sentatives, this  defendant  handled  its  equipment  in 
a  reasonable  manner  and  did  not  permit  any 
equipment  to  be  used  which  would  endanger  the 
safety  of  operation  or  of  its  employees  or  those 
having  business  with  this  defendant,  and  that  if 
any  of  the  cars  referred  to  in  the  plaintiff's  com- 
plaint were  in  the  condition  as  referred  to  therein 
the  same  arose  as  the  result  of  an  emergency,  and 
beyond  the  control  of  this  defendant  and  without 
any  default  on  its  part,  and  the  defects,  if  any, 
were  remedied  as  soon  as  consistent  in  view  of  such 
emergency   and   after   movements   made   necessary 
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thereby,  at  the  then  nearest  most  available  point 
therefor;  that  this  action  be  dismissed  and  that  it 
recover  its  costs  herein  to  be  taxed,  and  that  it 
have  such  other  and  further  relief  as  may  be  meet 
and  equitable  and  consistent  with  the  proofs  upon 
a  hearing  hereof. 

GEO.  T.  REID  and 
C.   H.  WINDERS, 
Attorneys  for  Defendant.     [30] 

United  States  of  America, 
State  of  Washington, 
County  of  King, — ss. 

C.  H.  Winders,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  one  of  the  attorneys  for  the  defendant. 
Northern  Pacific  Railway  Company;  that  said  de- 
fendant is  a  foreign  corporation  and  that  he  makes 
this  verification  for  and  on  its  behalf,  being  duly 
authorized  so  to  do;  that  he  has  caused  the  fore- 
going answer  to  be  prepared,  knows  the  contents 
thereof,  and  believes  the  matters  and  things  therein 
set  forth  are  true. 

C.  H.  WINDERS. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  November,  1922. 

BRUCE  JENNINGS, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 
Received  a  copy  of  the  foregoing   answer   this 
15th  day  of  November,  1922. 

THOS.   P.   REVELLE, 
Attorney  for  Pltff. 
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[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Nov.  15,  1922.  F.  M.  Harsh- 
berger.  Clerk.     By  S.  E.  Leitch,  Deputy.     [31] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Demurrer. 

Comes  now  the  United  States  of  America,  by 
Thomas  P.  Revelle,  United  States  Attorney  for  the 
Western  District  of  Washington,  and  demurs  to  the 
affirmative  defense  of  defendant  herein,  upon  the 
ground  that  the  same  does  not  state  facts  sufficient 
to  constitute  a  defense. 

THOMAS  P.  REVELLE, 

United  States  Attorney. 
C.  E.  HUGHES, 
Assistant  United  States  Attorney. 
Received  copy  of  within  demurrer  thiti  25th  day 
of  Nov.,  1922. 

C.  H.  WINDERS, 

Attorney  for  Defendant. 
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[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Nov.  27,  1922.  F.  M.  Harsberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [32] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Order  Overruling  Demurrer. 

This  matter  having  come  on  duly  and  regularly 
to  be  heard  on  plaintiff's  demurrer  to  the  affirma- 
tive defense  of  defendant  herein,  and  it  appearing 
to  the  Court  that  said  demurrer  should  be  over- 
ruled, 

It  is,  therefore,  ORDERED  and  ADJUDGED 
that  plaintiff's  demurrer  to  the  affirmative  defense 
be  and  the  same  is  hereby  overruled. 

It  is  fiu-ther  ORDERED  that  this  order  may  be 
entered  nunc  pro  tunc  as  of  December  4,  1923. 
DONE  at  Tacoma  this  17th  day  of  July,  1923. 
EDWARD  E.  CUSHMAN, 
United  States  District  Judge. 
0.  K.— C.  H.  W. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
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Division.        July    18,    1923.    F.    M.    Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [33] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

THE  UNITED  STATES  OE  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Reply. 

Comes  now  the  plaintiff,  by  Thomas  P.  Revelle, 
United  States  Attorney  for  the  Western  District 
of  Washington,  and  for  a  reply  to  the  affirmative 
defense  of  defendant,  admits  that  said  defendant 
v^as  at  all  times  mentioned  in  plaintiff's  complaint 
a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Wisconsin 
and  was  operating  a  system  of  railways  in  inter- 
state commerce  extending  from  the  Great  Lakes 
to  Puget  Sound  and  various  branch  lines,  and  was 
a  common  carrier  engaged  in  interstate  commerce 
by  railway  within  the  State  of  Washington. 

Plaintiff  denies  each  and  every  other  allegation 
contained  in  said  affirmative  defense,  so  called. 
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WHEREFORE,  having  fully  replied  to  defend- 
ant's answer,  plaintiff  prays  judgment  as  set  out 
in  its  complaint. 

THOMAS  P.  REVELLE, 
United  States  Attorney. 
C.  E.  HUGHES, 
Special  Assistant  United  States  Attorney.     [34] 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

C.  E.  Hughes,  being  first  duly  sworn,  on  oath  de- 
poses and  says :  That  he  is  Assistant  United  States 
Attorney  for  the  Western  District  of  Washington; 

That  he  has  read  the  foregoing  reply,  knows  the 
contents  thereof,  and  believes  the  same  to  be  true, 
to  the  best  of  his  knowledge  and  belief. 

C.  E.  HUGHES. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  December,  1922. 
[Seal  U.  S.  Dist.  Court] 

FRANK  L.  CROSBY,  Jr., 
Deputy  Clerk,  U.  S.  District  Court,  Western  Dis- 
trict of  Washington. 
Received  a  copy  of  the  within  this  12th  day  of 
Dec,  1922. 

0.  H.  WINDERS, 
Attorney  for  Dfdt. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  May  9,  1923.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [35] 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions  and  Order  Allowing  Same. 

BE  IT  REMEMBERED  that  on  Tuesday,  the 
19th  day  of  June,  1923,  the  above-entitled  cause 
came  on  for  trial  in  the  above-entitled  court  at 
Seattle,  Washington,  before  Honorable  Edward  E. 
Cushman,  one  of  the  judges  of  said  court,  sitting 
with  a  jury: 

The  plaintiff  being  represented  by  Mr.  M.  C.  List, 
Special  Assistant  to  the  United  States  Attorney, 
and  Mr.  C.  E.  Hughes,  Assistant  United  States 
Attorney,  and 

The  defendant  being  represented  by  Mr.  Chas. 
F.  Winders,  its  attorney  and  counsel. 

Whereupon  the  following  proceedings  were  had: 

Mr.  LIST. — There  was  a  demurrer  filed  to  the 
answer  set  out  by  the  defendant.     The  Court  over- 
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ruled  the  demurrer  and  then  there  was  a  reply  filed. 
I  would  like  now  to  make  a  motion  to  strike  from 
the  answer  the  affirmative  defense  set  up  therein. 

The  COURT. — The  motion  to  strike  and  the  de- 
murrer to  the  affirmative  defense  will  be  denied. 

Mr.  LIST. — Will  you  allow  us  an  exception  ? 

The  COURT.— Exception  allowed. 

Whereupon  a  jury  was  duly  empaneled  and  sworn 
to  try  the  cause,  opening  statement  on  behalf  of 
plaintiff  was  made  by  Mr.  List,  and  the  following 
further  proceedings  were  had:     [36] 

Testimony  of  George  B.  Winter,  for  Plaintiff. 

GEORGE  B.  WINTER,  produced  as  a  witness  on 
behalf  of  plaintiff,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  examination. 
(By  Mr.  LIST.) 

Q.  What  is  your  full  name  '^ 

A.  George  B.  Winter. 

Q.  Where  do  you  live,  Mr.  Winter? 

A.  Portland,  Oregon. 

Q.  What  is  your  business? 

A.  Federal  inspector  for  the  Bureau  of  Safety, 
Interstate  Commerce  Commission. 

Q.  How  long  have  you  held  that  position? 

A.  Eighteen  years  last  March. 

Q.  Prior  to  that  time  were  you  in  the  railroad 
service?        A.  About  twelve  years. 

Q.  State  to  the  Court  what  your  duties  are  and 
what  they  were  during  the  summer  of  1922. 
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A.  We  visit  the  various  railroad  terminals,  look 
over  and  inspect  the  railroad  equipment  of  all  kinds, 
including  all  vehicles  used  on  a  railroad,  to  ascertain 
whether  or  not  the  cars  are  equipped  with  appli- 
ances provided  for  by  law. 

Q.  Do  you  rely  on  your  memory  of  what  you  see 
in  those  various  yards,  or  do  you  make  a  record  of 
what  you  see  and  observe? 

A.  We  make  detailed  records  at  all  times. 

Q'.  When  are  those  records  made? 

A.  They  are  made  at  the  time  the  inspection  is 
made. 

Q.  Are  you  able  to  testify  as  to  the  various  cars 
involved  [37 — 2]  in  this  suit  without  refreshing 
your  memory  from  those  records?        A.  No,  sir. 

Q.  I  will  call  your  attention  to  the  first  cause  of 
action  and  ask  you,  Mr.  Winter,  if  you  made  any 
inspection  in  Auburn,  Washington,  of  the  Northern 
Pacific  railway  yards  on  August  31,  1922  ? 

A.  Yes,  sir,  I  was  in  Auburn,  Washington,  Au- 
gust 31,  1922. 

Q.  State  whether  or  not  you  inspected  Northern 
Pacific  car  No.  67219  at  that  time  and  place  ? 

A.  Yes,  sir. 

Q.  What  kind  of  a  car  was  that  ? 

A.  A  flat  car. 

Q.  Was  it  a  loaded  car  or  an  empty  car? 

A.  The  car  was  loaded  with  logs. 

Q.  Where  did  you  first  inspect  that  car  ? 

A.  On  track  No.  6  in  the  train  yards  opposite  the 
yard  office. 
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Q.  At  the  time  you  inspected  that  car,  what  was 
its  condition  with  respect  to  handholds, — that  is  end 
handholds? 

A.  The  end  handholds  on  the  ''B'^  end  of  the  car 
was  bent  in  against  the  end  sill  so  that  it  had  no 
clearance. 

Mr.  WINDERS.— He  said  handholds.  You  only 
allege  one. 

The  WITNESS.— Handhold. 

Mr.  LIST. — With  respect  to  handholds  I  asked 
him  what  the  condition  was. 

Q.  (Mr.  LIST  continuing.)  That  was  on  what 
end  of  the  car  %        A.  On  the  "  B  "  end  of  the  car. 

Q.  Just  state  what  you  mean  by  the  "B"  end  of 
the  car?     [38—3] 

A.  That  is  the  end  upon  which  the  brakestaff  is 
located. 

Q.  On  what  side  of  the  end  as  you  face  the 
coupler  ? 

A.  It  would  be  the  right-hand  side  of  the  end  of 
the  car  as  you  face  the  coupler. 

Q.  Was  there  any  handhold  on  that  side  of  the 
end  on  the  face  of  the  end  sill  at  all? 

Mr.  WINDERS.— I  object  to  that  question.  It 
is  not  alleged  other  than  that  this  handhold  was 
bent,  if  your  Honor  please. 

Mr.  LIST. — I  will  change  the  question. 

Q'.  Was  there  any  handhold  on  that  side  of  the 
sill  of  the  car  that  could  be  used  by  a  brakeman  in 
coupling  or  uncoupling  the  cars  ? 

A.  There  was  not. 
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Q.  What  time  of  day  did  you  first  inspect  that 
car  ?        A.  About  9 :15  in  the  morning. 

Q.  Did  you  see  that  car  any  time  after  9:15? 

A.  The  car  left  in  a  train  at  10:20. 

Q.  What  train  was  that,  Mr.  Winter? 

A.  A  train  known  as  extra  South  engine  1263. 

Q.  What  was  the  condition  of  that  car  when  it 
left  in  that  train? 

A.  The  handhold  was  bent  against  the  end  sill  and 
had  no  clearance. 

Q'.  Just  state  to  the  jury  whether  or  not  that  was 
a  train  that  was  made  up  there  ? 

A.  Yes,  sir,  it  was. 

Q.  And  at  that  time  was  Auburn  a  division  termi- 
nal ?        A.  Yes,  sir. 

Q.  Do  you  know  whether  or  not  it  was  a  repair 
point?     [39—4]     A.  It  was. 

Q.  How  long  have  you  been  making  inspections 
there,  Mr.  Winter,  prior  to  this  time  ? 

A.  Qtiite  a  number  of  years.  Ever  since  the 
terminal  was  put  in.     I  should  judge  about  ten. 

Q.  The  terminal  is  for  freight  or  for  both  pas- 
senger and  freight?        A.  For  freight  only. 

Q.  This  was  a  freight  or  passenger  car? 

A.  This  was  a  freight-car. 

Q.  Did  that  car  go  out  on  the  main  line  ? 

A.  Yes,  sir. 

Q.  In  the  train  ?        A.  Yes,  sir. 

Q.  Now,  referring  to  the  second  cause  of  action, 
I  will  ask  you  whether  or  not  you  inspected  North- 
ern Pacific  flat  car  No.  61585  ?        A.  Yes,  sir. 
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Q.  About  what  time  did  you  inspect  that  car  and 
where  was  it  located  ? 

A.  About  9:45.     On  track  6. 

Q.  At  Auburn?    A.  At  Auburn,  Washington. 

Q.  Now,  what  was  the  condition  of  that  car  at 
that  time  with  respect  to  couplers  and  uncouplers? 

A.  The  car  had  an  uncoupling  lever  missing  on 
the  ''B"  end  of  the  car. 

Q.  Now,  what  is  the  effect  of  that  missing  un- 
coupling lever  so  far  as  the  operation  of  the  coupler 
is  concerned? 

A.  It  renders  the  coupler  inoperative.     [40^ — 5] 

Q.  How  could  it  have  been  operated  ? 

A.  Possibly  it  might  have  been  operated  by  a 
man  going  in  between  the  cars,  but  that  is  doubtful. 
Probably  rendered  it  totally  inoperative. 

Q.  Had  it  been  necessary  to  have  uncoupled  these 
cars  what,  in  your  opinion,  would  have  been  neces- 
sary, Mr.  Winter? 

A.  For  a  man  to  go  in  between  the  ends  of  the 
cars. 

Q.  Go  in  between  the  cars  and  do  what  after  he 
got  in  there? 

A.  Attempt  to  raise  the  lock  link  in  the  bottom 
part  of  an  undercut  sharon  coupler. 

Q'.  Raise  it  with  his  hand  ? 

A.  Raise  it  with  his  hand. 

Q.  Are  these  cars  equipped  with  a  single  un- 
coupling lever  or  a  double  one  ? 

A.  There  is  some  cars  that  have  both.  This  had 
only  one. 
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Q.  On  the  side  of  the  train  where  the  uncoupling 
lever  was  missing,  would  there  be  an  uncoupling 
lever  on  the  adjoining  car?        A.  No,  sir. 

Q.  What  would  have  been  necessary  had  that 
coupler  been  totally  inoperative  in  order  to  un- 
couple those  cars? 

A.  It  would  have  been  necessary  for  a  man  to  go 
in  between  the  ends  of  the  cars. 

Q.  In  order  to  use  the  coupler  on  the  adjoining 
car,  Mr.  Winter,  what  would  have  been  necessary? 

Mr.  WINDERS.— I  object  to  that. 

The  COURT. — I  will  overrule  the  objection. 

A.  It  would  have  been  necessary  to  go  in  between 
the  cars,  or  go  around  or  under  or  over  to  reach  the 
coupler  on  the  adjoining  car.     [41 — 6] 

Q.  Did  you  see  that  car  any  time  after  9:45,  Mr. 
Winter  ?        A.  That  car  left  in  a  train  at  10 :20. 

Q.  Is  that  the  same  train  as  the  other  car  left  in? 

A.  The  same  train.     Engine  1263,  Extra  South. 

Q.  What  was  its  condition  at  the  time  it  left  in 
that  train? 

A.  The  uncoupling  lever  was  missing  at  the  time 
it  left. 

Mr.  LIST. — Now,  with  the  permission  of  the 
Court,  I  am  going  to  take  up  the  tenth  cause  of  ac- 
tion, for  the  reason  that  in  writing  up  these  cases 
the  young  man  in  the  office  did  not  write  them  up 
in  the  proper  order.  The  tenth  cause  of  action 
involved  a  car  that  went  out  in  the  same  train. 

Mr.  WINDERS.— There  is  no  objection. 
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Q.  (Mr.  LIST  continuing.)  Now,  referring  to 
the  tenth  cause  of  action,  I  will  ask  you  whether  on 
the  same  date  and  at  the  same  place  you  inspected 
Northern  Pacific  car  No.  58618'?        A.  Yes,  sir. 

Q.  What  time  of  day  did  you  first  inspect  that 
car  and  where  was  it  located  ? 

A.  This  car  was  inspected  about  9 :15  in  the  morn- 
ing on  track  No.  6. 

Q.  What  kind  of  a  car  was  that  ? 

A.  A  coal  car. 

Q.  What  is  known  as  a  gondola  f        A.  Yes,  sir. 

Q.  A  high  or  low  side  gondola? 

A.  A  high  side  gondola. 

Q.  At  the  time  you  inspected  that  car  what  was 
its  condition  [42 — 7]  with  respect  to  side  lad- 
ders? 

A.  The  side  ladder  tread  upon  the  "B"  end  of 
the  car  was  bent  against  the  side  of  the  car,  result- 
ing in  its  having  no  clearance. 

Q.  When  you  say  bent  in,  do  you  mean  it  was 
simply  bent  part  in  or  was  bent  in  flat  against  the 
body  of  the  car? 

A.  Bent  in  flat  against  the  body  of  the  car. 

Q.  What  end  of  the  car  was  that? 

A.  That  was  on  the  "B"  end,  and  the  second 
ladder  tread  from  the  top. 

Q.  What  was  the  distance  between  the  top  tread 
and  the  second  tread  below  that,  assuming  that  the 
other — 

■    Mr.  WINDERS.— I  object  to  that.     That  is  not 
the  allegation. 
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The  COURT.— What  was  the  question? 

Mr.  WINDERS. — He  wants  to  know  the  distance 
between  that  and  the  one  below. 

Mr.  LIST. — The  order  of  the  Commission  made 
pursuant  to  Act  of  Congress  requires  that  these 
ladder  treads  shall  be  uniformly  spaced.  If  there 
was  a  tread  missing — the  second  tread  from  the  top^ 
— I  want  to  show  the  space  between  the  first  and  the 
third. 

The  COURT. — I  will  overrule  the  objection. 

Mr.  WINDERS. — If  your  Honor  please,  I  am 
here  prepared  to  meet  the  allegation  that  the  second 
tread  from  the  top  of  the  side  ladder  near  the  '*B" 
end  of  the  car  was  bent. 

(Argument.) 

The  COURT.— I  overrule  the  objection.     [43—8] 

Mr.  WINDERS.— So  that  the  record  may  be 
clear,  it  is  understood  that  my  objection  goes  on  the 
ground  that  the  only  allegation  in  the  complaint  as 
to  the  tenth  cause  of  action  is  that  the  second  tread 
was  bent  on  the  side  ladder  near  the  "B"  end  of  the 
car,  and  in  accordance  with  the  practice  of  the 
Government  in  all  of  the  other  complaints,  that  is 
followed  with  a  reference  to  the  particular  statutory 
violation.  That  can  be  seen  by  reading  each  count. 
It  is  followed  up  a  statement  that  it  did  not  thereby 
give  two-inch  clearance.  I  think  it  is  outside  the 
issues. 

The  COURT. — Finish  your  answer. 

The  WITNESS.— Ask  the  question  again.  You 
interrupted  in  the  center  of  the  question. 
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Mr,  LIST. — I  think  it  is  not  improper  for  me  to 
call  your  Honor's  attention  to  the  order  of  the  Com- 
mission so  that  your  Honor  will  see  just  what  I  am 
getting  at.  The  order  requires  that  the  minimum 
length  of  tread  on  side  ladders — the  minimum  spac- 
ing between  the  ladder  treads — shall  be  19  inches. 
Now^,  this  was  so  bent  in  that  that  minimum  spacing, 
— I  simply  want  to  show  that  it  was  a  good  deal 
more  than  19  inches — and  that  there  w^as  no  clear- 
ance. 

The  COURT. — I  will  overrule  the  objection. 

Mr.  WINDERS. — I  reserve  an  exception. 

Q.  (Mr.  LIST.)  Or  to  state  it  in  another  way, 
the  spacing  between  the  top  ladder  tread  and  the 
next  [44 — 9]  ladder  tread  that  could  be  used 
was  how  much,  or  what  was  the  minimum? 

A.  It  would  be  from  35  to  38  inches. 

Q.  In  the  ladder  tread  that  was  bent  in,  was  there 
any  part  of  it  that  could  be  used,  or  was  the  whole 
length  of  the  tread  bent  in"? 

A.  The  tread  was  bent  flat  against  the  side  of  the 
car  full  length. 

Q.  Did  you  see  that  car  any  time  after  you  made 
that  first  inspection'? 

A.  The  car  left  in  a  train  at  10:20. 

Q.  What  train  was  that? 

A.  Extra  South,  engine  1263. 

Q.  That  was  the  same  one  as  the  other  two  cars 
that  you  have  mentioned? 

A.  Yes,  sir. 

Q.  What  was  the  condition  of  that  car  when  it 
went  out  with  respect  to  its  ladder? 
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A.  The  side  ladder  tread  was  bent  against  the 
side  of  the  car,  as  I  have  previously  testified  to. 

Q.  Now,  referring  to  the  third  cause  of  action, 
Mr.  Winter,  I  will  ask  you  to  state  if  on  that  same 
date  and  at  that  same  place  you  inspected  Northern 
Pacific  flat  car  No.  68327? 

A.  Yes,  sir,  I  did. 

The  COURT.— Is  this  the  third  or  fourth? 

Mr.  LIST.— This  is  the  third.  The  other  was  the 
tenth,  your  Honor.  It  was  written  out  wrong,  and 
I  took  it  out  of  order,  because  it  was  in  the  same 
train  as  the  first  and  second.  I  took  out  [45 — 10] 
the  first  and  second,  and  I  asked  permission  to 
take  out  the  tenth  cause  of  action,  because  the  car 
involved  in  the  tenth  cause  of  action  went  out  on 
the  same  train  as  those  in  the  first  and  second 
causes  of  action.  I  thought  we  could  follow  it  bet- 
ter that  way.  The  last  one  we  have  been  talking 
about  is  the  tenth  cause  of  action. 

The  COURT.— What  was  the  defect  in  the  third 
cause  of  action? 

Mr.  LIST. — We  are  just  coming  to  that. 

Q.  (Mr.  LIST  continuing.)  Referring  now  to 
the  third  cause  of  action,  did  you  inspect  Northern 
Pacific  car  No.  68327? 

A.  Yes,  sir. 

Q.  Where  was  that  car  when  you  first  inspected 
it,  Mr.  Winter? 

A.  Track  No.  2  in  the  Auburn  yard. 

Q.  What  time  did  you  first  inspect  that  car? 

A.  About  9:30  A.  M. 
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Q.  What  was  its  condition  with  respect  to  coup- 
lers and  uncoupling  apparatus? 

A.  The  undercut  tower  uncoupling  lever  was 
missing  from  the  ''B"  end  of  the  car. 

Q.  What  effect  did  that  have  on  the  operation 
of  that  coupler? 

A.  Rendered  it  inoperative. 

Q.  What  would  have  been  necessary  in  order  to 
operate  that  coupler  or  uncoupler? 

A.  It  would  require  a  man  to  go  in  between  the 
ends  of  the  cars.     [46 — 11] 

Q.  Did  you  see  that  car  any  time  after  your  first 
inspection  ? 

A.  The  car  left  at  10:10'  A.  M. 

Q.  In  what  train? 

A.  In  a  train  called  Extra  East,  engine  1616. 

Q.  Was  that  a  Northern  Pacific  train? 

A.  Yes,  sir. 

Q.  Did  it  go  over  a  branch  line  or  main  line, 
or  in  a  switching  operation? 

A.  It  went  over  the  main  line. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train? 

A.  The  lever  was  still  missing. 

Mr.  LIST. — Now,  for  the  information  of  the  Court 
and  jury,  the  next  eight  cars  involved  movements 
all  in  the  same  train. 

Q.  (Mr.  LIST  continuing.)  Now,  Mr.  Winter, 
referring  to  the  fourth  cause  of  action,  state  whether 
or  not  you  inspected  Northern  Pacific  car  66150  at 
Auburn  on  the  same  day? 

A.  Yes,  sir;  on  the  same  day. 
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Q.  About  what  time  did  you  first  inspect  that 
car? 

A.  Well,  these  cars  were  inspected  about  9:30. 
Q.  You  say  "these  cars."    What  do  you  have  in 
mind? 
A.  This  car. 

Q.  Where  was  it  located  at  that  time? 
A.  I  would  like  to  correct  that  last  answer,  if 
the  court  please.     This  car  was  inspected  in  con- 
nection with  the  other  counts  in  the  train  between 
8:30  and  9:30, — ^during  that  interval. 

Q.  What  was  its  condition  at  the  time  you  in- 
spected it  with  respect  to  efficient  hand  brakes? 
[47—12] 

Mr.  WINDERS.— I  think  that  is  calling  for  a  con- 
clusion of  the  witness,  if  your  Honor  please.  J 
object  to  it  on  that  ground. 

The  COURT.— WeU,  it  does  not  call  for  a  ''yes" 
or  "no"  answer,  so  I  will  overrule  the  objection. 

A.  The  hand — the  brake — hand  brake   was   in- 
operative. 
Q.  (Mr.  LIST  continuing.)     In  what  way? 
A.  The  logs  that  were  loaded  on  the  car  were 
on  the  brake  wheel. 

Q.  Were  they  on  there  so  tight  that  the  brake 
wheel  could  not  be  used  at  all? 

A.  On  there  sufficiently  tight  that  you  could  not 
turn  the  wheel. 

Q.  Did  you  attempt  to  operate  that  to  see  if  it 
was  inoperative? 
A.  Yes,  sir. 
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Q.  Was  there  any  hand  brake  on  the  other  end 
of  the  car  that  could  have  been  used? 

A.  No,  sir. 

Q.  Did  you  see  that  car  any  time  after  you  first 
inspected  it? 

A.  Yes,  sir. 

Q.  What  was  its  condition  at  that  time? 

A.  The  car  left  in  a  train  at  9 :50  in  the  same  con- 
dition. 

Q.  What  train  was  that,  Mr.  Winter? 

A.  Train  No.  930;  engine  1784. 

Q.  That  is  a  Northern  Pacific  train? 

A.  Yes,  sir. 

Q.  Was  that  a  road  train? 

A.  Yes,  sir.     [48—13] 

Q.  In  which  direction  did  that  go? 

A.  The  train  moved  north  and  east. 

Q.  Referring,  now,  to  the  fifth  cause  of  action, 
Mr.  Winter,  I  will  ask  you  whether  or  not  you  made 
any  inspection  at  the  same  place  and  date  of  North- 
ern Pacific  flat  car  No.  61611? 

A.  Yes,  sir. 

Q.  What  was  its  condition  at  the  time  you  first 
inspected  that  car? 

A.  The  brake  shaft  was  bent.  It  was  inoperat- 
ive. 

Q.  Did  you  try  that  brake  shaft? 

A.  Yes,  sir. 

Q.  Was  there  any  hand  brake  on  the  other  end  of 
the  car? 

A.  No,  sir. 

Q.  When  did  you  last  see  that  car? 


50  The  United  States  of  America  vs. 

(Testimony  of  George  B.  Winter.) 

A.  It  left  on  the  train  at  9:50. 

Q.  What  train  was  that? 

A.  The  train  930;  engine  1784. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train? 

A.  The  brake  shaft  was  still  bent. 

Q.  Was  that  brake  staff  so  bent  that  it  was  only 
partially  inoperative  or  totally  inoperative? 

Mr.  WINDERS.— I  object  to  that  as  leading. 

The  COURT. — Objection  sustained.  It  is  too 
leading. 

Q.  (Mr.  LIST  continuing.)  Just  state  to  what 
extent  the  brake  staff  was  bent? 

A.  The  brake  staff  was  bent  so  that  it  would 
not  operate. 

Q.  Referring,  now,  to  the  sixth  cause  of  action, 
state  whether  or  not  you  inspected  Northern  Pa- 
cific flat  car     [49—14]     No.  63242? 

A.  Yes,  sir. 

Q'.  Where  was  that  car  when  you  first  inspected 
it? 

A.  On  the  outbound  track  in  the  Auburn  yard. 

Q.  What  time  did  you  first  inspect  that? 

A.  Between  the  hours  of  8:30  and  9:50. 

Q.  What  was  its  condition  at  that  time  with  res- 
pect to  handholds  on  the  "A"  end  of  the  car? 

Mr.  WINDERS.— Which  one  are  you  at  now? 
The  sixth? 

Q.  (Mr.  LIST  continuing.)  What  was  its  con- 
dition at  that  time,  Mr.  Winter,  with  respect  to 
hand  brakes? 
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A.  The  brake  shaft  was  bent,  and  it  was  inop- 
erative. 

Q.  Was  there  any  hand  brake  on  the  other  end 
of  the  car? 

A.  No,  sir. 

Q.  When  you  speak  of  a  brake  shaft  on  these 
last  cars,  what  do  you  have  in  mind?  Just  explain 
to  the  jury  what  a  brake  shaft  is. 

A.  A  vertical  metal  rod  about  an  inch  and  a 
quarter  in  diameter  extending  above  the  deck  of  a 
flat  car  about  30  to  35  inches,  attached  to  the  top 
of  which  is  a  wheel.  Near  the  deck  of  the  car  is 
an  appliance  such  as  a  pawl  and  wheel  to  turn 
the  shaft  and  wheel  and  set  the  brakes  on  the  car 
by  the  action  of  chains  and  lever. 

Q.  You  mean  a  hand  brake? 
■  A.  Yes,  sir. 

Q.  Did  you  see  that  car  any  time  after  your  first 
inspection? 

A.  That  car  left  in  this  same  train  at  9:50. 

Q.  What  was  its  condition  at  that  time,  Mr. 
Winter? 

A.  It  was  still  inoperative.     [50 — 15] 

MR.  WINDERS.— I  am  assuming  that  you  saw 
it  leave. 

The  WITNESS.— Yes,  sir. 

Q.  (Mr.  LIST  continuing.)  Referring  now  to  the 
seventh  cause  of  action,  did  you  on  the  same  date 
and  at  the  same  place  inspect  Northern  Pacific  fiat 
car  No.  68347?        A.  Yes,  sir. 

Q.  When  did  you  first  inspect  that  car? 
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A.  During-  the  time  between  8 :30'  and  9 :50  in  the 
morning. 

Q.  What  was  its  condition  at  the  time  you  first 
inspected  it  wiith.  respect  to  handholds  on  the  "A'^ 
end? 

A.  The  handhold  was  missing  on  the  ''A"  end  of 
the  car  on  the  side. 

Q.  On  the  left  or  right  hand  side  as  you  face  the 
end,  Mr.  Winter? 

A.  That  would  be  the  left  side. 

Q.  That  is  on  the  side  of  the  car  or  on  the  end  of 
the  car?        A.  On  the  side  of  the  car. 

Q.  That  would  be  as  you  faced  the  side  of  the 
car —        A.  On  the  left  corner. 

Q.  That  would  be  near  the  ''A"  or  "B"  end  of 
the  car?        A.  This  was  on  the  '^A"  end  of  the  car. 

Mr.  WINDERS. — I  move  to  strike  the  evidence, 
Your  Honor.  The  allegation  is  that  it  is  on  the 
right-hand  end  of  the  side  of  the  car  near  the  "A" 
end  thereof.  That  is  the  one  we  are  called  upon  to 
meet. 

Mr.  LIST. — That  is  what  we  are  talking  about. 

Mr.  WINDERS.— He  said  on  the  left. 

The  COURT. — Is  this  the  seventh  cause  of  ac- 
tion ? 

Q.  (Mr.  LIST  continuing.)  Mr.  Winter,  in  or- 
der to  correct  a  [51 — 16]  misunderstanding,  this 
was  a  side  handhold?        A.  Yes,  sir. 

Q.  State  its  location  on  the  side  as  you  face  the 
side  of  the  car  or  as  you  face  the  end  of  the  car, 
whichever  you  prefer? 
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A.  If  I  faced  the  side  of  the  car  it  would  be  on 
the  right-hand  corner  of  it.  If  I  faced  the  end  of 
the  car  it  would  be  on  the  lef t-^hand  corner. 

Q.  On  the  side  near  the  "A"  end? 

A.  Yes,  sir. 

The  COURT. — Objection  overruled. 

Q.  Did  you  see  that  car  any  time  after  you  made 
the  first  inspection?        A.  When  it  left  at  9:50. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train? 

A.  In  the  same  condition  that  I  have  just  stated. 

Q.  Is  that  the  same  train  as  the  others? 

A.  Yes,  sir. 

Q.  Now,  referring  to  the  eighth  cause  of  action, 
Mr.  Winter,  I  wdll  ask  you  to  state  if  you  made  an 
inspection  of  Northern  Pacific  fiat  car  No.  67105? 

A.  Yes,  sir. 

Mr.  WINDERS.— I  will  admit  that  is  a  crip- 
pled car. 

Mr.  LIST. — Defective  as  alleged. 

Mr.  WINDERS — I  don't  know.  It  was  so  badly 
defective  that  it  was  taken  to  Renton  to  be  re- 
paired. 

Mr.  LIST. — If  you  can't  admit  that  it  was  de- 
fective as  alleged,  we  will  have  to  prove  it. 

Q.  (Mr.  LIST  continuing.)  Referring  to  the 
eighth  cause  of  [52 — 17]  action,  did  you  inspect 
Northern  Pacific  flat  car  No.  67105  ? 

A.  Yes,  sir.  ^ 

Q.  When  did  you  first  inspect  that  car? 
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A.  During  the  time  betwfeen  8:30  A.  M.  and 
9:50  A  M.  on  the  31st  of  August,  1922. 

Q.  What  was  the  condition  of  it  at  that  time  in 
respect  to  hand  brakes? 

A.  The    brake    wheel   was    missing. 

Q.  Was  there  any  way  to  operate  the  hand  brake 
on  that  car?        A.  No,  sir. 

Q.  Did  you  see  that  car  leave  in  that  condition? 

A.  Yes,  sir ;  it  left  in  that  same  train. 

Q.  Now,  referring  to  the  ninth  cause  of  action, 
I  will  ask  you  to  state  whether  or  not  you  inspected 
Northern  Pacific  flat  car  No.  64764? 

A.  Yes,  sir. 

Q.  What  time  of  day  did  you  first  inspect  that 
car?        A.  Betw(een  the  hours  of  8:30  and  9:50. 

■Q.  What  was  its  condition  at  that  time  with  re- 
spect to  handholds? 

A.  The  handhold  was  missing  on  the  left  side 
and  also  on  the  right  side. 

Q.  Near  what  end  of  the  car 

A.  On  the  ''B"  end. 

Q.  Would  that  make  one  handhold  missing  from 
each  side  rather  than  two  handholds  missing  from 
one  side? 

A.  One  handhold  missing  from  each  side. 

Q.  Near  the  "B"  end?        A.  Yes,  sir.     [53—18] 

Q.  Did  you  see  that  car  any  time  after  you  made 
your  first  inspection? 

A.  It  left  in  this  train  at  9:50. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train?        A.  The  same  as  I  have  just  stated. 
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Q.  Referring  now  to  the  eleventh  cause  of  action, 
I  will  ask  you  to  state  if  you  inspected  Northern 
Pacific  flat  No.  67399?        A.  Yes,  sir. 

Q.  What  kind  of  a  car  was  that? 

A.  A  flat  oar. 

Q.  When  did  you  first  inspect  that  car,  Mr. 
Winter? 

A.  During  this  time  between  8:30  and  9:50. 

Q.  What  was  its  condition  wfith  respect  to  hand- 
holds? 

A.  The  handhold  was  bent  on  the  "B"  end  on  the 
right  side  as  you — 

Q.  Was  it  a  side  or  end  handhold? 

A.  A  side  handhold. 

Q.  As  you  face  the  side  of  the  car  which  side  have 
you  in  mind? 

A.  It  would  be  on  the  right-hand  corner. 

Q.  Near  what  end  of  the  car? 

A.  The  ''B"  end. 

Q.  To  what  extent  was  the  handhold  bent  ? 

A.  It  had  no  clearance. 

Q.  In  other  words,  you  mean  it  was  mashed  flat 
against  the  body  of  the  car?        A.  Yes,  sir. 

Q.  Did  you  see  that  car  after  you  made  your  first 
inspection?        A.  Yes,  sir.     [54 — 19] 

Q.  What  time  was  that? 

A.  When  it  left  at  9 :50. 

Q.  Was  that  in  the  same  train, — No.  930? 

A.  Yes,  sir. 

Q.  What  was  its  condition  when  it  went  out  on 
that  train?        A.  The  same  as  I  have  just  stated. 
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Q.  Now,  referring  to  the  twelfth  cause  of  action, 
I  will  ask  you  to  state  if  you  inspected  Northern 
Pacific  flat  car  No.  6d296'l        A.  Yes,  sir. 

Q.  When  did  you  first  inspect  that  car? 

A.  Between  the  hours  of  8:30  and  9:50. 

Q.  What  w(as  its  condition  at  that  time  with  re- 
spect to  hand  brakes  ^ 

A.  It  had  a  bent  brake  shaft. 

Q.  On  what  end  of  the  car  ? 

A.  On  the  '^B"  end. 

Q.  What  effect  did  that  have  upon  the  operation 
of  the  hand  brake'? 

A.  It  rendered  it  inoperative. 

Q.  Was  there  any  hand  brake  on  the  other  end  of 
the  car?        A.  No,  sir. 

Q.  Did  you  see  that  car  leave?        A.  Yes,  sir. 

Q.  In  what  train? 

A.  Train  930;  engine  1784,  at  9:50  A.  M. 

Q.  What  was  its  condition,  Mr.  Winter,  when  it 
left  in  that  train? 

A.  The  same  as  I  have  just  stated. 

Q.  Was  that  in  the  Northern  Pacific  train? 
[55—20] 

A.  Yes,  sir. 

Q.  Was  that  a  road  movement,  or  what  is  com- 
monly known  as  a  transfer  movement  or  a  switching 
operation?        A.  It  was  a  road  movement. 

Q.  And  that  train,  I  believe,  was  hauled  out  of 
Auburn,  Washington? 

A.  I  did  not  get  the  question. 

Q.  That  movement  was  out  of  Auburn? 
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A.  Yes,  sir. 

Q.  Referring  now  to  the  thirteenth  cause  of  ac- 
tion, Mr.  Winter,  I  will  ask  you  to  state  if  you  made 
any  inspections  at  Centralia,  Washington,  on  Sep- 
tember 2,  1922? 

A.  Yes,  sir;  I  was  in  Centralia,  Washington,  on 
September  2,  1922. 

Q.  Did  you  make  any  inspections  in  the  Northern 
Pacific  yard?        A.  Yes,  sir. 

Q.  State  wlhether  or  not  at  that  time  and  place 
you  inspected  Northern  Pacific  flat  car  No.  61753? 

A.  I  did ;  yes,  sir. 

Q.  Where  was  that  car  when  you  first  inspected  it 
and  what  time  was  it? 

A.  We  first  inspected  the  car  about  7:10  A.  M. 
on  track  No.  3. 

Q.  What  was  its  condition  at  that  time  with  re- 
spect to  handholds  ? 

A.  On  the  "A"  end  of  the  car, — the  car  was 
loaded  with  logs, — and  a  log  extended  out  over  and 
on  top  of  the  handhold  on  the  end  of  the  car. 

Q.  What  effect  did  that  have  upon  the  operation 
of  the     [56—21]     handhold? 

Mr.  WINDERS.— It  would  seem  that  this  wit- 
ness should  state  exactly  what  the  situation  was. 
The  law  says  there  should  be  two  inches  clearance. 

The  COURT. — ^^Objection  sustained. 

Q.  (Mr.  LIST  continuing.)  Mr.  Winter,  was 
there  any  handhold  on  that  side  of  the  end  of  the 
car?        A.  There  was  a  handhold  there;  yes,  sir. 

Q.  Was  it  such  a  handhold  as  could  be  used? 
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A.  It  could  not  be  used. 

Q.  Why  was  that? 

A.  Because  it  had  no  clearance. 

Q.  Did  you  see  that  car  any  time  after  you  made 
the  first  inspection?        A.  Yes,  sir. 

Q.  When  was  the  last  time  you  saw  it? 

A.  As  it  left  in  a  train  at  7 :40  A.  M. 

Q.  What  train  was  tha^^  Mr.  Winter  ? 

A.  Train  Extra  North.     Engines  1251  and  1611. 

Q,  Was  that  a  Northern  Pacific  train? 

A.  Yes,  sir. 

Q.  Was  that  a  road  movement  or  a  switching  or 
transfer   movement  ? 

A.  That  was  a  road  movement. 

Q.  Going  in  what  direction? 

A.  Towlards, — going  North  and  West;  princi- 
pally North. 

Q.  What  was  its  condition  when  it  left  in  that 
train?        A.  Same  as  I  have  just  testified. 

Q.  Now,  referring  to  the  fourteenth  cause  of  ac- 
tion, I  will  ask  you  to  state  if  at  Centralia  on  the 
same  date  you  [57 — 22]  inspected  Northern  Pa- 
cific flat  car  No.  64036?        A.  Yes,  sir. 

Q.  Where  did  you  first  inspect  that  car,  Mr. 
Winter  ? 

A.  On  track  No.  6,  and  also  when  it  was  being 
switched  there. 

Q.  About  w(hat  time  was  that? 

A.  About  8 :30  A.  M. 

Q.  What  was  its  condition  at  that  time  with  re- 
spect to  a  sill  step  ? 
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A.  The  sill  step  was  missing  from  the  "A"  end  of 
the  car  on  the  right  corner. 

Mr.  WINDERS. — I  move  to  strike  that  evidence. 
The  allegation  is  that  the  sill  step  was  broken. 

The  COURT. — You  may  explain  it  and  see  if  we 
can  harmonize  this. 

A.  The  sill  step  was  broken  off  so  that  the  step 
that  could  be  used  to  get  on  to  the  car  or  step  in  to 
the  car  was  missing. 

The   COURT. — Objection   overruled. 

Mr.  WINDERS. — Exception,  your  Honor. 

The  COURT.— Exception  allowjed. 

Q.  (Mr.  LIST  continuing.)  Was  that  the  whole 
sill  step,  or  only  part  of  it,  Mr.  Winter  ? 

Mr.  WINDERS.— He  said  it  was  broken  off. 

Mr.  LIST. — I  want  to  find  out  what  part. 

A.  That  part  was  broken  off  that  could  be  used 
as  a  sill  step. 

Q.  You  mean  the  bottom  part  ?        A.  Yes. 

Mr.  WINDERS.— The  tread.     [58—23] 

The  WITNESS.— The  tread. 

Q.  (Mr.  LIST  continuing.)  Did  you  inspect 
that  car  any  time  after  that? 

A.  Yes,  sir,  as  it  left  in  a  train  at  10:30i  A.  M. 

Q.  What  train  was  that  ? 

A.  Train  known  as  969  South;  engine  1263. 

Q.  Was  that  a  Northern  Pacific  train? 

A.  Yes,  sir. 

Q.  What  was  the  condition  of  that  car  when  it 
went  out  on  that  train? 

A.  The  same  as  I  have  just  stated. 
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Mr.  WINDERS. — What  engine  did  you  say  was 
pulling  that  car? 

The  WITNESS.— 1263. 

Q.  (Mr.  LIST  continuing.)  I  believe  you  stated 
the  number  of  the  train  was  969, — is  that  correct? 

A.  Yes,  sir. 

Q.  Referring,  now,  Jto  the  fifteenth  cause  of 
action,  I  will  ask  you  to  state  if  at  Centralia  on 
the  same  date  you  inspected  a  car  known  as  C.  B. 
&  :Q:.  car  No.  90501?        A.  Yes,  sir. 

Q.  What  kind  of  a  car  was  that? 

A.  A  flat  car. 

Q.  What  time  did  you  first  inspect  that  car,  Mr. 
Winter? 

A.  About  6:00  o'clock  in  the  morning  while 
switching. 

Q.  What  was  its  condition  at  that  time  with 
respect  to  automatic  couplers? 

A.  The  uncoupling  chain  connection  connecting 
the  uncoupling  lever  to  the  coupler  was  broken, — 
disconnected. 

Q.  What  effect  did  that  have  upon  the  operation 
of  the     [59—24]     coupler? 

A.  Rendered  it  inoperative. 

Q.  What  end  of  the  car  was  that? 

A.  On  the  "B"  end  of  the  car. 

Q.  How  could  that  have  been  operated,  if  at  all? 

A.  By  a  man  going  in  between  the  ends  of  the 
car. 

Q.  Did  you  see  that  car  any  time  after  the  first 
inspection  ? 
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A.  Yes,  that  car  left  at  7 :15  A.  M. 

Q'.  In  what  train? 

A.  Extra  North  engine  1672. 

Q.  Was  that  a  Northern  Pacific  train? 

A.  Yes,  sir. 

Q.  State  whether  or  not  it  was  what  is  commonly 
known  as  a  road  or  transfer  movement  or  switching 
operation?        A.  It  was  a  road  movement. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train,  Mr.  Winter? 

A.  Same  as  I  have  just  testified  to. 

Mr.  LIST. — For  the  information  of  the  Court, 
the  next  two  counts  involve  cars  in  the  same  train 
out  of  Centralia. 

Q.  Eef erring  to  the  sixteenth  cause  of  action, 
Mr.  Winter,  state  whether  or  not  you  inspected 
Northern  Pacific  box-car  No.  24620  ?        A.  Yes,  sir. 

Q.  When  did  you  first  inspect  that  car? 

A.  About  six  o'clock  in  the  morning. 

Q.  What  was  its  condition  at  that  time  with 
respect  to  automatic  couplers? 

A.  The  lock  link  was  broken  on  the  "B"  end 
of  the  car.     [60—25] 

Q.  Just  state  what  you  mean  by  the  lock  link? 

A.  That  is  a  part  of  the  uncoupling  chain  mechan- 
ism that  connects  the  uncoupling  lever  to  the 
coupler. 

Q.  What  effect  did  that  have  on  the  operation 
of  the  coupler  by  means  of  a  lever? 

A.  Eendered  it  inoperative. 

Q.  How  could  it  have  been  operated? 
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A.  Requiring  the  presence  of  a  man  in  between 
the  ends  of  the  cars  or  go  around  the  other  side. 

Q.  Going  around  the  other  side  to  use  that  par- 
ticular coupler? 

A.  No,  to  use  the  coupler  on  the  adjoining  car. 

Q.  Did  you  see  that  car  any  time  after  your 
first  inspection? 

A.  Yes,  sir;  as  it  left  in  this  train  at  7:15  A.  M. 

;Qi.  What  train  was  that? 

A.  Extra  North,  engine  1672. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train? 

A.  Same  as  I  have  just  testified  to. 

Q.  Referring  now  to  the  seventeenth  cause  of 
action,  I  will  ask  you  to  state  if  at  Centralia  on 
the  same  date  you  inspected  Northern  Pacific  flat 
car  No.  63839?        A.  Yes,  sir. 

Q,  What  time  of  day  did  you  first  inspect  that 
car? 

A.  That  is  about  the  same  time  as  the  other  two 
cars ;  six  A.  M. 

Q.  What  was  its  condition  with  respect  to  hand 
brakes?        A.  The  brake  chain  was  broken. 

Q.  What  effect  did  that  have  upon  the  operation 
of  the  hand  brake? 

A.  It  would  render  it  inoperative.     [61 — 26] 

Q.  Was  there  any  hand  brake  on  the  other  end 
of  the  car?        A.  No,  sir. 

Q.  Did  you  see  that  car  any  time  after  you  first 
inspected  it?        A.  Yes,  sir. 

Q.  When  was  the  last  time  you  saw  it? 
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A.  When  it  left  in  the  train  at  7:15  A.  M. 

Q.  Was  that  the  same  train  you  just  testified  to 
at  7:15?        A.  Yes,  sir. 

Q.  Engine   1672?        A.  Yes,   sir. 

Q.  What  was  its  condition  when  it  went  out  in 
that  train? 

A.  The  hand  brake  was  inoperative. 

Q.  Eeferring,  now,  to  the  eighteenth  cause  of  ac- 
tion, Mr.  Winter,  I  will  ask  you  to  state  if  you  in- 
spected C.  G.  W.  car  No.  13,330  at  Seattle  on  Sep- 
tember 7,  1922? 

A.  C.  G.  W.  box-car  13,330,  yes,  sir. 

Q.  What  kind  of  a  car  was  that?  A  freight  or 
passenger  car?        A.  A  box-car. 

Q.  A  freight-car,  you  mean  ?        A.  A  freight-car. 

Q.  Where  was  this  car  when  you  first  inspected 
it? 

A.  On  track  No.  4  of  the  interchange  yard  at 
Hanford  Street. 

Q.  Of  the  interchange  yard  between  what  rail- 
roads ? 

A.  Between  the  Oregon- Washington  Railroad  & 
Navigation  Company  and  the  Northern  Pacific  Rail- 
road and  the  Great  Northern. 

Q.  What  was  the  condition  of  that  car  at  that 
time  with  respect  to  the  height  of  its  draw  bar  ? 

A.  The  height  of  the  draw  bar  was  30  inches  on 
the  ''A"  end     [62—27]     of  the  car. 

Q.  On  the  ''A"  end.  Just  state  to  the  jury  how 
you  know  it  was  30  inches,  and  how  you  measured 
it,  if  you  did  measure  it? 


64  The  United  States  of  America  'Vs. 

(Testimony  of  George  B.  Winter.) 

A.  The  measurement  is  made  by  taking  the  meas- 
urement between  the  top  of  the  rails  and  the  center 
line  of  the  draw  bar  by  a  5-foot  or  3-foot  or  4-foot 
rule. 

Q.  In  order  to  determine  the  accuracy  of  your 
measurements,  how  do  you  arrive  at  the  center  of 
the  draw  bar,  Mr.  Winter?  Did  you  have  to  guess 
at  it,  or  is  there  anything  on  there  ? 

A.  There  is  two  different  ways  that  you  may  do 
that.    The  core  line  of  the  coupler  has  a — 

Mr.  WINDERS.— I  submit,  your  Honor,  that  it 
is  immaterial  how  they  may  do  it.  The  question  is 
how  they  did  it  in  this  case. 

Mr.  LIST. — It  shows  the  accuracy  of  their  meas- 
urement. 

The  COURT. — I  think  that  is  redirect  examina- 
tion in  case  the  accuracy  of  the  measurement  is  at- 
tacked. 

Mr.  LIST. — That  is  possibly  true.  I  thought  I 
would  save  a  little  time. 

The  COURT.— Objection  sustained. 

Q.  (Mr.  LIST,  continuing.)  Did  you  see  that 
car  any  time  after  that  time? 

A.  Not  after  its  movement. 

Q.  When  you  saw  it  first  on  the  interchange 
track?        A.  I  measured  it  several  times. 

Q.  That  is  on  the  interchange  track?     [63 — 28] 

A.  Yes,  sir;  I  first  inspected  it  at  8:00  A.  M. 

Q'.  Did  you  see  it  move  from  the  interchange 
track?        A.  Yes,  sir. 

Q.  What  manner  of  movement  was  that? 
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A.  That  was  a  transfer  or  interchange  movement 
of  the  car  between  the  two  different  railroads. 

Q.  What  railroads  were  they? 

A.  This  car  was  taken  off  the  interchange  track 
by  the  Northern  Pacific. 

Q.  What  engine  was  that?        A.  Engine  924. 

Q.  What  time  was  that  taken  off  by  the  Northern 
Pacific?        A.  At  830  A.  M. 

Q.  What  movement  was  made  of  it  at  that  time? 

A.  It  was  hauled  over  into  the  Northern  Pacific 
yard. 

Q.  Did  you  know  its  condition  at  the  time  it  was 
hauled  from  the  interchange  track?        A.  Yes,  sir. 

Q'.  What  was  its  condition? 

A.  The  coupler  measured  30  inches  high. 

Q.  Did  you  see  that  coupler  fixed  before  it  left 
there  ? 

Mr.  WINDERS.— I  object  to  that. 

The  COURT. — Objection  overruled. 

A.  What  is  the  question  ? 

Mr.  WINDERS. — He  asked  you  if  you  saw  that 
fixed. 

A.  No,  sir,  I  did  not  see  them  fix  it. 

Q.  (Mr.  LIST.) — State  whether  or  not  you  know 
of  your  own  knowledge  that  it  left  the  interchange 
track  and  was  hauled  by  the  Northern  Pacific  in 
that  same  condition? 

Mr.  PINDERS.— I  object  to  that.     [64—29] 

The  COURT. — Objection  overruled. 

A.  I  saw  the  car  leave  the  transfer  track,  as  I 
have  stated. 
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.    Q.  (Mr.  LIST.) — Was  that  over  a  standard  or 

narrow  gauge? 

A.  Standard  gauge  railroad. 

Mr.  LIST. — I  am  going  to  call  the  court's  at- 
tention to  another  matter.  I  don't  want  to  take 
up  the  time  or  go  into  it  through  the  witness  at 
this  time.  It  may  be  proper  direct  examination. 
The  witness  will  testify,  if  counsel  wants  it,  as  to 
the  location  of  the  particular  cars  in  question  with 
respect  to  the  other  cars  in  the  train  so  as  to  show 
how  the  defective  cars  were  made  up  in  the  train. 

Mr.  WI'NDERS. — Counsel  is  trying  his  own 
case. 

The  COURT. — Objection  sustained.  I  wiU  ex- 
cuse the  jury  until  2:00  o'clock.  (Addressing  the 
jury.)  Gentlemen,  you  will  be  careful  during  this 
adjournment  to  observe  all  the  cautions  that  I  have 
given  you  in  any  other  cases  and  refrain  from  dis- 
cussing this  case  among  yourselves  or  permit  any 
other  person  to  discuss  it  with  you  or  in  your 
presence.  You  will  hold  no  communication  with 
any  of  the  attorneys  or  any  of  the  witnesses. 

(Jury  retired.) 

The  COURT. — Now,  if  you  will  state  what  you 
want,  Mr.  List. 

Mr.  LIST. — What  I  was  going  to  do, — I  wanted 
to  save  time  without  going  into  details,  because 
[65 — 30]  the  jury  cannot  remember  all  the  num- 
bers of  these  cars.  But  in  every  inspection  that 
was  made  by  this  witness  and  the  other  witness 
there  is  shown  not  only  the  condition  of  these  cars, 
but  there  is  shown  in  his  report  what  car  was 
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attached  to  the  ''A"  end  of  the  defective  car,  and 
what  car  was  coupled  to  the  ''B"  end  of  the  de- 
fective car.  That  can  all  be  verified  by  the  wheel 
reports  of  the  Northern  Pacific. 

If  there  is  going  to  be  any  question  about  these 
cars  being  hauled  out  in  these  trains,  then  I  will 
bring  that  in  detail.  I  will  also  verify  it  by  our 
own  records.  I  don't  understand  there  is  any 
question. 

The  COURT. — You  may  be  allowed  to  do  some- 
thing of  that  kind  in  rebuttal.  I  don't  think  it  is 
a  part  of  your  case  in  chief. 

Mr.  LIST. — I  had  my  doubts  about  that. 

The  COURT.— I  don't  think  you  have  to  anti- 
cipate all  the  eventualities.  When  the  defense  is 
developed,  it  may  save  a  lot  of  time  to  meet  it 
then. 

Mr.  LIST. — I  understand,  then,  that  it  will  be 
admissible  in  rebuttal  if  the  accuracy  of  these  re- 
ports is  questioned. 

Mr.  WINDERS. — I  am  going  to  question  the  ac- 
curacy of  the  inspector's  reports.  I  am  not  agree- 
ing for  a  single  minute  that  there  is  a  single  de- 
fective car  except  certain  cars  that  went  out  to 
Renton  to  be  repaired.  I  am  going  to  deny 
[66 — 31]  and  I  am  going  to  produce  my  evidence 
here  showing  that  except  those  cars  that  we  took 
out  for  the  purpose  of  having  them  repaired  at 
Renton  or  at  other  points,  they  were  in  good 
shape  when  they  left  the  yard. 

Mr.  LIST. — I  will  make  my  offer  to  prove  at 
two  o'clock. 
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The  COURT. — You  might  make  it  now. 

Mr.  LIST. — The  Government  offers  to  prove  by 
the  witness  Winter  that  when  each  of  the  de- 
fective cars  to  which  he  testified  left  in  these  trains, 
he  also  made  a  record  of  the  car  to  which  each 
end  of  the  defective  car  was  coupled.  That  with 
respect  to  the  first  cause  of  action  the  witness  would 
testify  that  coupled  to  the  ''A"  end  of  the  car 
that  was  claimed  to  be  defective  was  Northern  Pa- 
cific flat  car  No.  67,476,  and  coupled  to  the  ''B" 
end  of  the  car  which  is  claimed  to  be  defective  was 
Northern  Pacific  flat  car  No.  62,296.  That  as  to  the 
second  cause  of  action  the  witness  Winter  will  testify 
that  with  respect  to  the  defective  car  there  was 
coupled  to  its  "A"  end  Northern  Pacific  box-car 
No.  31,691,  and  coupled  to  its  "B"  end  was  North- 
ern Pacific  flat  car  No.  65,336. 

Mr.  WINDERS. — I  am  not  going  to  object,  but 
I  don't  know  what  it  has  got  to  do  with  the  case. 
I  am  not  going  to  admit  the  accuracy  of  the  reports, 
but  if  he  wants  to  fill  up  the  record  by  showing  it, 
I  will  not  object.     [67—32] 

The  COURT.— Very  well.  You  will  be  allowed  to 
introduce  your  further  evidence.  The  court  is  at 
recess  until  2  oclock. 

(Recess  till  two  oclock  P.  M.) 

Afternoon  Session,  Two  O'clock. 

Continuation  of  proceedings.  All  parties  pres- 
ent. 

Q'.  (Mr.  LIST,  resuming  direct  examination.) 
You  testified  that  Auburn  was  at  this  time  a  divi- 
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sion  terminal   and  the   three   trains   leaving   there 

with  these  cars  were  made  up  there?    A.  Yes,  sir. 

Q.  What  was  Centralia  at  that  time?  Simply 
a  passing  station  or  a  division  terminal? 

A.  A  divisional  terminal. 

Q.  For  freight  trains?        A.  Yes,  sir. 

Q.  These  cars  that  you  testified  as  to  being  hauled 
out  of  Centralia — were  they  picked  up  by  passing 
trains  or  were  the  trains  made  up  there  ? 

A.  The  trains  were  made  up  there. 

Qi.  Was  anybody  with  you  when  you  made  these 
several  inspections?        A.  William  E.  Weeks. 

Q.  Mr.  Weeks  of  the  Interstate  Commerce  Com- 
mission?    [68^ — 33]     A.  Yes,  sir. 

Q.  Did  you  make  independent  inspections  and 
independent  records,  or  did  you  make  joint  records? 

A.  We  made  independent  records. 

Q'.  Mr.  Winter,  will  you  refer  to  your  notes — I 
want  to  run  over  the  number  of  each  car,  just  show- 
ing the  initials  and  numbers  of  the  cars  that  these 
cars  that  you  testified  to  as  being  defective  were 
coupled  to,  taking  the  first  count — 

Mr.  WINDERS.— I  am  perfectly  willing  that  he 
take  and  read  them  down  the  list  without  question. 

Q.  (Mr.  LIST.)     Will  you  just  read  that? 

A.  You  wish  me  to  read  the  tenth  count  as  you 
put  it  in  evidence? 

Q.  Yes.  Read  the  first,  second,  and  tenth,  and 
then  on  down  the  rest  in  order. 

A.  The  first  count  was  Northern  Pacific  car 
No.  67219.     Coupled  to  the  "A"  end  of  that  car  was 
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Northern  Pacific  flat  car  No.  67476.  To  the  "B'' 
end  was  62296.  The  second  count  was  Northern 
Pacific  flat  car  No.  61585.  Coupled  to  the  "A"  end 
was  Northern  Pacific  box-car  31691.  To  the  ''B" 
end  Northern  Pacific  flat  car  65336.  The  tenth 
cause  was  Northern  Pacific  coal  car  58618.  Coupled 
to  the  ''A"  end  was  Northern  Pacific  coal  car  57861. 
On  the  "  B "  end  was  Northern  Pacific  flat  car 
66240.  The  third  count  was  Northern  Pacific  flat 
car  68327.  Coupled  to  the  "A"  end  was  61804,  and 
to  the  "B"  end  was  66363.  The  fourth  count  was 
Northern  Pacific  flat  66150.  Coupled  to  the  "A'^ 
end  was  63830  [69—34]  and  to  the  "B"  end 
66468.  The  fifth  count  was  N.  P.  61611.  Coupled 
to  the  ''A"  end  was  63830  and  to  the  ^'B"  end 
66975.  The  sixth  cause  was  N.  P.  63242.  Coupled 
to  the  ''A"  end  was  68347  and  to  the  "B"  end  was 
61745.  The  seventh  cause  was  N.  P.  flat  68347. 
Coupled  to  the  "A"  end  was  63242  and  the  ''B'' 
end  64569.  The  eighth  cause  was  N.  P.  flat  67105. 
Coupled  to  the  "A"  end  was  61392  and  to  the  "B" 
end  63060.  The  ninth  cause  was  N.  P.  64764. 
Coupled  to  the  ''A"  end  was  68014  and  on  the  ''B'^ 
end  66468.  The  eleventh  cause  of  action  was  N.  P. 
67399.  Coupled  to  the  ''A"  end  was  61901  and  to 
the  ''B"  end  was  63917.  The  twelfth  cause  was 
65296.  Coupled  to  the  ''A"  end  was  62467,  and  to 
the  "B"  end  65994.  The  thirteenth  cause  of  action 
was  Northern  Pacific  flat  61753.  Coupled  to  the 
"A"  end  was  Northern  Pacific  67000,  and  on  the 
"B"   end  65197.     The   fourteenth   cause   of   action 
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was  Northern  Pacific  flat  6403i6.  On  the  ''A"  end 
was  Northern  Pacific  flat  68896  and  on  the  "B" 
end  Northern  Pacific  box  137601.  The  fifteenth 
cause  was  C.  B.  &  Q.  90501.  On  the  ''A"  end  was 
B.  &  O.  box  18994,  and  on  the  ''B"  end  was  North- 
ern Pacific  box  79470.  The  sixteenth  cause  was 
N.  P.  box  24620.  On  the  ''A"  end  was  C.  &  N.  W. 
56100  and  on  the  ^ '  B  "  end  was  N.  P.  33690.  The  sev- 
enteenth cause  was  N.  P.  flat  63839.  On  the ' '  A  "  end 
was  N.  P.  65642.  On  the  "B"  end  was  62213.  The 
eighteenth  cause  of  action  was  C.  G.  W.  13330.  On 
the  *'A"  end  was  G.  N.  box  210358,  and  on  the 
''B"  end  was  Great  Northern  box  120238.    [70—35] 

Cross-examination. 
(By  Mr.  WINDERS.) 

Q.  Mr.  Winter,  how  long  have  you  been  inspect- 
ing cars  for  the  Commission  or  for  the  Government  ? 

A.  A  little  over  eighteen  years. 

Q.  How  much  of  that  time  have  you  been  over  on 
the  coast?        A.  About  fifteen  years. 

Q.  During  how  much  of  that  time  have  you  and 
Mr.  Weeks  worked  together? 

A.  About  twelve  years. 

Q.  You  always  work  together,  don't  you? 

A.  No,  sir. 

Q.  You  never  come  into  court  unless  you  both 
testify  to  the  same  cars,  do  you?  Have  you  ever 
come  into  court  on  a  prosecution  unless  you  both 
were  here  with  the  same  record?        A.  No,  sir. 

Q.  Now,  what  day  of  the  week  was  August  31? 
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A.  I  could  refer  to  a  calendar.  I  can't  tell  you 
offhand  now. 

Q.  How  long  had  you  been  at  Auburn  prior  to 
the  31st?  Did  you  go  there  that  day  or  the  day 
before  ? 

A.  I  think  we  went  there  early  that  morning. 

Q.  Where  did  you  go  from? 

A.  I  cannot  recall  now  without  referring  to  some 
travel  records. 

Q.  Did  you  go  from  here  or  Portland  or  Tacoma  ? 

A.  I  would  not  like  to  say. 

Ql  Anyhow,  you  did  not  get  into  Auburn  until  the 
morning  of  the  31st?     [71—36] 

A.  To  the  best  of  my  recollection  we  arrived  there 
that  morning. 

Q.  How  many  cars  were  there  in  the  Auburn  yard 
on  the  morning  of  August  31  ? 

A.  Several  hundred. 

Q.  Several  hundred.  Would  you  make  it  several 
thousand?        A.  No,  sir., 

Q.  How  long  were  you  around  there  on  the  31st? 

A.  Most  of  the  day. 

Q.  How  many  cars  were  handled  in  that  yard  on 
the  31st, — went  through  that  yard  ? 

A.  I  don't  know. 

Q.  Give  the  jury  the  benefit  of  your  expert 
opinion. 

A.  I  would  say  while  I  was  there  in  the  neighbor- 
hood of  two  hundred. 

Q.  In  the  neighborhood  of  two  hundred?  Well 
how  long  were  you  there? 
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A.  We  were  there  until  afternoon. 

Q.  You  were  there  until  afternoon? 

A.  I  don't  just  recall  now. 

Q.  What  time  did  these  trains  in  which  these  cars 
that  you  testified  about  leave  the  Auburn  yard? 

A.  What  time  did  these  trains  leave  ? 

Q.  Yes. 

A.  In  relation  to  the  violations  or  the  total  num- 
ber handled  ? 

,Q.  What  time  of  day  did  these  trains  leave 
the  Auburn  yard? 

A.  During  the  time  I  was  there. 

Q.  Well,  I  know.     What  time? 

A.  Between  the  hours,  I  think,  of  about  six 
A.  M.  and  I  [72 — 37]  would  say  twelve  or  one 
•o'clock. 

Q.  Were  you  in  the  city  of  Auburn  as  early  as 
«ix  0  'clock  in  the  morning  on  the  31st  of  August  ? 

A.  No,  it  was  six  o'clock  at  Centralia  and  about 
•eight  o'clock  at  Auburn. 

Q.  Was  there  any  other  trains  went  out  of  the 
yard  at  the  time  you  were  there  other  than  these 
three  trains  that  you  testified  about? 

A.  To  the  best  of  my  recollection  there  were,  yes. 

Q.  There  wiere?        A.  Yes. 

Q.  How  many,  do  you  know?        A.  I  do  not. 

Q.  As  a  matter  of  fact,  there  was  not  a  single  one 
of  these  cars  that  you  testified  to  that  went  out  on 
the  main  line,  was  there? 

A.  Every  one  of  them  went  out  on  the  main  line. 
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Q.  I  mean  over  the  main  line, — hauled  over  the 
Cascade  Mountains'? 

A.  I  speak  of  the  main  line  as  the  eastbound 
main  line. 

Q.  I  beg  your  pardon.  I  should  have  said  that 
there  wasn't  any  of  these  cars  that  you  testified 
about  that  wient  out  east  over  the  Cascade  moun- 
tains ? 

A.  I  have  not  a  record  that  they  went  out  over 
the  mountains. 

Q.  They  were  practically  all  log  flats  or  log  cars 
or  coal  cars?  Were  there  any  cars  that  you  testi- 
fied to  at  Auburn'  that  were  not  a  log  flat  or  a 
coal  car? 

A.  I  think  they  covered  principally  log  flats  and 
coal  cars. 

Q.  Have  you  any  independent  recollection,  Mr. 
Winter,  about  [73 — ^^38]  those  cars  other  than 
what  you  have  written  down  in  that  memorandum 
book?        A.  A  slight  recollection,  yes. 

Q.  You  have  a  recollection  of  being  there  on 
that  morning? 

A.  Due  to  some  other  circumstances,  yes. 

Q.  Now,  you  have  testified  that  you  got  up  on 
these  five  or  six  or  seven  log  flats  on  w!hich  you 
say  the  brake  staff  was  bent  and  you  tried  that 
brake  staff?        A.  Yes. 

Q.  Was  anybody  with  you  up  on  the  car?  Did 
Weeks  go  up  there  with  you  on  the  car? 

A.  It  is  not  necessary  to  get  up  on  the  flat  car 
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sometimes  to  tell  whether  hand  brakes  will  operate 

or  not. 

Q'.  Did  you  get  up  on  these  flat  cars  and  try 
these  hand  brakes  on  which  you  claim  the  brake 
staff  was  bent?        A.  I  think  we  did. 

Q.  Did  you  or  did  you  not?  What  is  your  testi- 
mony?       A.  I  wiould  say  ''yes." 

Q.  When?        A.  At  the  time— 

Q.  Get  out  your  book  and  tell  us  about  the  hour  ? 

A.  At  the  time  they  were  inspected. 

Q.  Well,  tell  us  about  the  hour? 

A.  Well,  I  would  have  to  go  into  each  individual 
case. 

Q.  I  think  I  have  a  memorandum  that  would 
help  you.  We  will  take  the  fifth  one.  You  say 
the  hand  brake  shaft  was  bent.  Did  you  get  up  on 
that  car?  If  you  did,  what  time  of  day?  That  is 
61611. 

A.  That  particular  car  was  inspected  betwteen 
the  hours  of  8:30  A.  M.  and  9:50  A.  M.  to  ascer- 
tain—    [74—39] 

Q.  Between  8:30  and  what  time?        A.  9:50. 

Q.  Well,  that  is  an  hour  and  twenty  minutes? 

A.  Yes,  sir. 

Q.  Can  you  give  any  more  definite  data?  Don't 
you  mark  down  the  time  on  your  books?  When 
did  you  mark  down  on  that  8:30  and  9:50? 

A.  At  the  time  these  records  were  made  that 
morning  opposite  the  train  in  the  yard. 

Q.  After  you  had  got  through  with  all  your  in- 
spections? 
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A.  During  the  time  of  tlie  inspections. 

Q.  Well,  have  you  got  any  data  there  as  to 
whether  or  not  it  was  8:30  or  whether  it  was  9:30 
or  9:50  when  you  examined  this  fifth  cause  of  ac- 
tion? There  is  a  leeway  of  an  hour  and  twenty 
minutes.  Do  you  know  whether  you  examined  that 
at  8:30  or  9:00  or  9:30?         A.  I  wouldn't  say,  no. 

Q.  Then,  you  did  not  write  down  the  time  of 
your  inspection  in  your  book  at  the  time  that  you 
made  the  inspection,  did  you? 

A.  Not  with  that  individual  car. 

Q.  Not  on  that  individual  car.  Did  you  get  on 
that  car  and  try  the  brake? 

A.  I  tried  the  brake.  I  would  not  say  wjiether 
I  got  on  the  car  or  not. 

Q.  Did  Mr.  Weeks  try  it  with  you? 

A.  He  did. 

Q.  You  both  tried  it.  Could  you  try  that  brake 
from  the  ground? 

A.  You  could,  yes.   [75—40] 

Q.  Was  there  a  load  of  logs  on  it? 

A.  The  car  was  loaded  with  logs ;  yes,  sir. 

Q.  Did  you  try  it  more  than  once  ?  Did  you  try 
that  brake  more  than  once? 

A.  I  would  not  say  that  we  did. 

Q.  What  is  that? 

A.  I  would  not  say  that  wje  did. 

Q.  Well,  the  jury  would  like  to  know  whether 
you  did  or  did  not.  Did  you  try  the  brakes  on  that 
car,  the  fifth  cause  of  action,— more  than  once? 
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A.  We  tried  the  brake  when  we  inspected  the  car 
and  noticed  the  condition  of  the  car.  And  when 
it  left  in  the  train  at  9 :50  it  wias  in  the  same  condi- 
tion. 

Q.  Of  course  you  understand  that  in  order  to  get 
a  conviction  you  have  to  testify  that.  Now,  you 
mean  to  tell  this  jury  in  answer  to  my  question 
that  you  tried  the  brake  on  this  car  more  than  once  ? 

A.  I  would  not  say  that  I  did. 

Q.  Did  you  or  did  you  nof? 

A.  I  would  not  say. 

Q.  Did  you  on  that  day  try  the  brakes  on  any  of 
these  cars  more  than  once? 

A.  I  don't  know.     I  would  not  say. 

Q.  Then  you  say  that  you  can't  tell  whether  or 
not  you  examined  this  car  at  8:30  or  9:00  or  9:30? 
Was  the  engine  hooked  onto  this  train  when  you 
examined  and  tested  this  brake? 

A.  I  don't  believe  it  was. 

Q.  You  won't  say  that  you  got  up  on  the  car,  will 
you,  Winter?     [76 — 41]         A.  No,  sir. 

Q.  At  that  time  there  were  some  of  these  train- 
men,— I  don't  say  all  or  the  majority  of  them,  but 
a  few  of  the  trainmen  working  for  the  Northern 
Pacific  and  the  other  railroad  companies  that  were 
not  out  on  strike  that  were  quite  active  in  trying 
to  help  the  strikers  out? 

Mr.  LIST. — If  the  Court  please,  that  is  objected 
to  as  incompetent,  irrelevant  and  immaterial. 

The  COURT.— Objection  overruled. 

Mr.  WINDERS. — It  is  a  preliminary  question. 
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Mr.  LIST.— Exception. 

Q.  (Mr.  WINDERS  continuing.)  There  was  a 
stray  man  or  two  that  was  not  any  too  loyal  to 
the  railroad?        A.  I  would  say  generally — 

Q.  I  didn't  say  generally.  I  have  a  great  deal 
of  pride  in  the  emploj^ees  of  the  Northern  Pacific; 
but  I  say  there  were  a  few  stray  ones  that  were  not 
very  loyal, — that  were  trying  to  help  make  things 
as  miserable  as  they  could  in  the  operation  of  these 
yards, — isn't  that  true? 

Mr.  LIST. — If  the  Court  please,  we  object  to 
that  as  incompetent,  irrelevant  and  immaterial. 

The  COURT.— I  think  I  will  sustain  the  objec- 
tion to  that. 

Q.  (Mr.  WINDERS.)  Is  it  not  a  fact,  Mr. 
Winter,  that  there  were  continually  tales  being 
carried  to  you  and  to  Mr.  Weeks  from  men  who 
were  drawing  salaries  from  the  Northern  Pacific 
and  from  other  corporations,  complaining  about  the 
equipment?        A.  Yes,  sir.     [77 — 42] 

Q.  Did  any  of  these  men  tell  you, — referring  to 
this  fifth  cause  of  action, — that  this  particular 
brake  staff  was  bent?        A.  No,  sir. 

Q.  Did  any  of  these  men  call  your  attention  to 
this  particular  brake  staff?        A.  No,  sir. 

Q.  When  you  found  this  brake  staff, — now)  re- 
ferring to  the  fifth  cause  of  action, — inoperative, 
you   saw  a   good  many   officials   of  the  Northern 
Pacific  around  inspecting  the  cars,  didn't  you? 
A.  I  won't  say  that  I  saw  a  good  many  officials. 
Q.  Now,  Mr.  Burnham,  Assistant  Western  Traf- 
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fie   Manager, — did  you   see  Mr.   Bumham  or  Mr. 
Crawford, — did  you  see  those  men  out  there  that 
morning  along  these  trains'? 

A.  I  believe  I  remember  the  two  gentlemen,  yes, 
sir. 

Q.  Did  you  say  anything  to  them  about  this 
brake  staff  not  working  *?        A.  No,  sir. 

Q.  Did  you  say  anything  to  them  or  any  other 
men  working  along  those  cars  inspecting  them  as 
to  any  of  these  other  defects  you  have  testified  to 
in  the  other  eighteen  cars, — as  to  the  rest  of  the 
eighteen  cars?        A.  No,  sir,  not  at  that  time. 

Q.  Did  you  ever  say  anything  to  Mr.  Burnham 
or  any  of  the  other  gentlemen  there, — ^Mr.  Burnham 
or  Mr.  Crawford  or  Mr.  Allmain, — this  gentleman 
here, —  or  Mr.  Alsip  back  here,  at  Centralia,  about 
the  cars  you  are  complaining  about  in  this  case? 

Mr.  LIST. — I  object  to  that  as  incompetent,  ir- 
relevant    [78 — 43]     and  immaterial. 

The  COURT. — Objection  overruled. 

Mr.  LIST.— Exception. 

A.  No,  sir. 

Q.  (Mr.  WINDERS.)  If  you  had  climbed  on 
any  of  the  cars  along  there  that  morning  and  tried 
to  test  any  of  these  brakes  to  see  if  they  were 
fouled  so  that  they  would  not  work,  you  would  be 
in  plain  view  of  the  men  working  along  the  trains? 

A.  We  were  in  plain  view. 

Q.  I  beg  your  pardon? 

A.  We  were  in  plain  view. 
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Q.  If  you  got  up  on  any  of  the  cars  they  could 
see  you,  couldn't  they? 

A.  Any  more  so  than  they  could  where  we  Were. 
Q.  Well,  your  answer  as  to  this  fifth  cause  of 
action  as  to  getting  up  on  the  car  and  trying  this 
brake, — would  your  answer  as  to  these  other  cars 
on  which  you  say  the  brake  would  not  w(ork  be 
equally  indefinite?  Did  you  or  did  you  not  get  up 
on  any  of  the  cars  on  which  you  claim  the  brake 
staff  was  bent  so  that  it  would  not  work? 
A.  I  would  not  say. 

Q.  Did  Mr.  Weeks  in  your  presence  get  up  on 
any  of  themt        A.  I  cannot  tell. 

Q.  Did  you  see  him  when  he  was  with  you  work 
any  of  these  brake  staffs?        A.  Yes,  sir. 

Q.  You  did?  So,  as  a  matter  of  fact,  you  were 
i;ogether,  were  you?     [79 — 44]         A.  Yes,  sir. 

Q.  Can  you  give  this  jury  from  your  records  the 
hour  when  you  tested  a  single  one  of  these  numer- 
ous bent  brake  staffs  that  you  are  talking  about 
on  the  31st  of  August  at  Auburn  or  the  second 
day  of  September  in  Centralia? 

A.  As  I  stated  before,  I  think  it  was  between 
the  hour  of  8 :30  and  9 :50. 

Q.  Yes.  I  know.  A.  At  Auburn. 
Q.  I  am  asking  you  if  you  wrote  do\N^  on  a 
single  one  of  your  inspections  the  exact  hour  that 
you  made  the  examination,  or  if  you  waited  until 
you  got  all  through  and  then  wrote  all  this  down? 
A.  The  Centralia  case  on  September  2d  was  in- 
spected about  6:00  A.  M. 
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Q.  When  you  inspected  that  car  at  6:00  A.  M., 
was  the  road  engine  attached  to  the  train  *? 

A.  I  would  not  say  at  this  time.  I  don't  think 
it  wTas,  though. 

Q.  Go  right  along.  What  have  you  got  in  your 
book  about  6:00  A.  M.  I  have  "First  inspected  at 
6:00  A.  M.  while  switching." 

Q.  What  cause  of  action  is  that? 

A.  That  is  the  fifteenth  cause  of  action;  fifteenth, 
sixteenth  and  seventeenth. 

Q.  Now,  all  of  those  cars  in  the  fifteenth,  six- 
teenth and  seventeenth  causes  of  action, — they 
were  all  inspected  while  the  cars  were  being 
switched,  were  they? 

A.  Tj^ey  were  inspected  while  the  train  was  be- 
ing made  up.  [80 — 45]  What  I  mean  by  being 
switched  is  when  they  were  being  put  into  this 
train. 

Q.  In  the  fifteenth,  sixteenth  and  seventeenth 
causes  of  action,  the  cars  in  the  Centralia  yard 
were  being  inspected  while  they  were  being 
switched  in  to  the  train? 

A.  Yes,  sir,  that  is  when  the  first  inspection 
was  made. 

Q.  So  the  road  engine  would  not  be  attached? 

A.  You  don't  let  me  answer  the  question. 

Q.  I  want  you  to  protect  yourself. 

A.  The  answer  to  the  question  I  wished  to  answer 
was  that  I  first  inspected  these  cars  at  6:15  and 
again  when  they  left  at  7 :15. 
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Q.  How^  close  were  you  to  the  cars  when  they 
left  at  7.15? 

A.  I  was  probably  alongside  of  them. 

Q.  Where  were  you? 

A.  I  was  alongside  of  the  train. 

Q.  When  the  train  moved  out?        A.  Yes,  sir. 

Q.  You  saw  all  of  these  various  defects,  did 
you?        A.  Yes,sir. 

Q.  All  on  your  side  of  the  train,  were  they? 

A.  Well,  just  a  minute. 

Q.  You  can  answer  that  question.  Have  you 
ever  testified  in  a  single  case  that  you  did  not 
stand  and  see  the  train  move  and  that  you  saw(  all 
the  defects? 

A.  I  never  have,  no,  sir.    We  saw  the  car  leave. 

Q.  You  can't  tell  whether  there  was  two  inches 
clearance  or  whether  there  was  a  four-inch  clear- 
ance when  you  sawj  the  train  leave,  could  you? 

A.  I  could.     [81—46] 

Q.  Where  were  you  standing  when  this  train 
left  the  Centralia  yards? 

A.  I  was  standing  alongside  of  the  train  on  the 
east  and  west  passing  track. 

Q.  On  the  east  and  west  passing  track?  And 
all  the  defects  wiere  on  your  side,  were  they? 
Was  Weeks  on  the  other  side? 

A.  All  of  the  defects  were  not  on  the  side  of  the 
train. 

Q.  Were  you  and  Weeks  on  the  same  side  of 
the  train? 

A.  I  think  we  were,  yes. 
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Q.  Were  you  at  Auburn?        A.  Not  at  all  times. 

Q.  Well,  when  the  trains  pulled  out? 

A.  It  is  according  to  how  the  defect  came  on 
the  train. 

Q.  You  don't  know  then?  You  don't  know 
wGiether  you  were  or  not?        A.  Yes,  I  do  know. 

Q.  The  only  examination,  'however,  that  you 
made  of  these  cars  at  Centralia  and  the  only  exami- 
nation that  you  made  at  Auburn  was  when  they 
w^ere  being  switched  in  and  later  you  stood  and 
saw  the  trains  go  by, — is  that  correct? 

A.  No,  sir;  that  is  not  correct. 

Q.  When  the  train  pulled  out,  was  the  train 
moving  wihen  you  noticed  the  defects  the  second 
time?        A.  Yes,  sir. 

Q.  Very  well.  Then,  did  you  make  more  than 
one  examination  when  they  were  making  up  the 
train, — switching  the  cars  in, — did  you  make  an- 
other examination  after  that  before  the  train 
Inoved  out? 

A.  We  kept  track  of  the  cars  while  there  in 
the  train  to  see  [82 — 47]  whether  they  were- go- 
ing to  be  repaired  or  not. 

Q.  Answer  my  question,  Mr.  Winter,  I  asked 
you  if  you  made  any  other  examination  of  these 
cars  after  they  were  switched  into  the  train  other 
than  to  stand  along  somewhere  along  the  track  or 
road  and  see  them  move  out  in  the  train? 

Mr.  LIST. — If  your  Honor  please,  I  submit  that 
the  witness  started  to  answer  that  question. 

The   COURT. — This   is   cross-examination. 
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Q.  (Mr.  WINDERS.)  You  can  ans\\1er  that 
**yes"  or  ''no."        A.  Yes. 

Q.  Now,  tell  me, — taking  your  fifth  cause  of 
action, — ^where  was  that  car  that  you  examined 
'somewhere  between  8.30  and  9:50  when  you  ex- 
'amined  it  the  second  time?        A.  I  don't  know. 

Q.  Would  you  swear  to  this  jury  that  you  did 
examine  it  a  second  time  before  it  moved  out  of 
that  yard?        A.  Yes,  sir. 

Q.  Have  you  got  any  record  of  it  ? 

A.  I  was  up  and  down  this  train  many  times 
before  it  left. 

Q.  What  time  did  that  train  leave  % 

A.  9:50  in  the  morning. 

Q.  There  were  two  other  trains  that  left  before 
ten  o'clock  that  morning  concerning  which  you 
testified  you  also  examined  the  cars,  from  Auburn? 

A.  I  don't  recollect  that  I  did. 

Q.  Well,  you  look  at  your  records  and  see  if  you 
did  not? 

A.  What  is  the  question,  please? 

Q.  I  say,  you  have  already  testified  that  on  this 
morning  before  ten  o'clock  there  were  either  t^vb 
or  three  other  [83 — 48]  trains  that  you  were 
watching  going  out? 

A.  I  did  not  file  any  suits  on  any  other  trains 
before  this  9 :50  train  that  morning  at  Auburn. 

Q.  What  time  did  the  train  carrying  car  No. 
67219  go  out?        A.  What  cause  of  action  is  that? 

Q.  The  first  cause  of  action.  I  will  change  that 
from  ten  to  10:20. 
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A.  That    changes    the    question.     What    is    the 
question  ? 

Q.  I   will   make   it   10:20.    What   time   did   the 
train    that   you    testified    carried    cars    67105    and 
68327  go  out? 
'    A.  I  did  not  testify  to  car  No.  68327. 

Q.  Didn't  you  testify  as  to  the  third  cause  of 
action?        A.  Yes,— that  is  right.    68327. 

Q.  What  time  did  that  train  go  out  ?        A.  10 :10. 

Q.  What  time  did  the  train  carrying  car  No. 
67219  go  out?        A.  What  cause  is  that? 

Q.  That   is  the   first. 

A.  That  train  left  at  10:20. 

Q.  You  have  testified  that  one  train  went  at 
9:50  with  some  of  those  cars,  one  at  10:10,  and 
one  at  10:20.        A.  Yes,  sir. 

Q.  How)  long  is  the  Auburn  yard  of  the  North- 
ern Pacific? 

A.  The  full  yard  is  about  two  miles. 

Q.  Tell  us  what  part  of  the  yard  the  train  carry- 
ing the  car  in  your  first  cause  of  action  departed 
from? 

A.  About  opposite  the  yard  office  in  the  northern 
part  of  the  yard. 

Q.  Which  way  did  it  go?     Towards  Tacoma? 

A.  Towards  Tacoma.     [84 — 49] 

Q.  All  right.  In  which  direction  did  the  train 
that  carried  the  cars, — those  eight  or  nine  that 
you  have  here  in  a  bunch, — in  what  direction  did 
that  go?        A.  That  train  moved  northward. 

Q.  That  went  towards  Seattle,  didn't  it? 
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A.  A  short  distance,  yes. 

Q.  That  train  was  headed  towards  Seattle? 

A.  Yes,  sir. 

Q.  When  it  went  out  of  the  yards  it  went  out  of 
the   north   end   of   the   yard,   didn't   if? 

A.  Yes,  sir. 

Q.  The  other  train  went  out  along  towiards  the 
south  end  of  the  yard?        A.  Yes,  sir. 

Q.  What  part  of  the  yard  did  the  train  in  the 
third  cause  of  action  go  out  of? 

A.  Track  No.  2  near  the  scales.  These  trains 
all  left  from  the  same  neighborhood, — right  in  the 
north  end  of  the  yard. 

Q.  Which  direction  did  that  train  go? 

A.  It  went  east. 

Q.  How  long  did  it  take  this  train  with  all  these 
log  flats  that  came  towards  Seattle  to  move  past 
you?    Did  you  actually  see  it  go  out  of  the  yard? 

A.  Yes,  sir. 

Q.  How  long  did  it  take  for  that  train  to  go  by? 

A.  Probably  ten  minutes. 

Q.  That  would  bring  you  up, — if  it  started  out 
at  9:50, — ^bring  you  up  to  ten  o'clock,  wouldn't  it? 

A.  Yes,  sir.     [85—50] 

Q.  Then  where  did  you  go? 

A.  Well,  we  probably, — let  us  see, — we  went  over 
to  track  No.  2  near  the  scales  about  100  feet, — less 
than  500  feet  over  there  to  another  track. 

Q.  You  w)ent  over  to  see  another  train  go  out, 
did  you?        A.  Yes,  sir. 

Q.  How  long  did  it  take  that  train  to  go  out? 
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A.  I  would  not  say.  Probably  a  space  of  five 
minutes  in  pulling-  it  by  you. 

Q.  So  if  it  started  at  9:10'  it  would  be  9:15.  The 
other  train  went  at  10:20?        A.  Yes,  sir. 

Q.  Did  you  go  over  there  and  watch  it  go  out? 

A.  Yes,  sir. 

Q.  At  least  during  the  time  you  watched  these 
trains  go  out  you  did  not  have  these  cars  under 
your  surveillance  did  you?        A.  No,  sir. 

Q.  How  many  cars  were  there  in  those  trains? 

A.  Probably  150  altogether. 

Mr.  LIST. — You  mean  in  each  train? 

The  WITNESS.— In  all  three  trains. 

Q.  (Mr.  WINDERS  continuing.)  Probably  50 
in  each  train? 

A.  In  about  that  neighborhood. 

Q.  Getting  back  now  to  these  brake  staffs,  which 
I  want  to  finish  up  with  first,  as  near  as  you  have 
given  thus  far,  you  have  testified  that  you  and 
Weeks  tried  those  once.  Will  you  say  that  you 
tried  them  a  second  time  ? 

A.  No,  I  would  not  say. 

Q.  Now,  you  would  not  say  that  after  these  cars 
were  switched, — [86 — 51]  being  switched  into  the 
train, — that  you  saw  those  cars  to  pay  particular 
attention  to  them  until  the  train  moved  them  out 
of  the  yard,  would  you? 

A.  Not  particular  attention,  no. 

Q.  No. 

A.  We  saw  them,  however,  many  times. 

Q.  Now,  this  brake  staff, — so  the  jury  can  un- 
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derstand  this  matter, — they  probably  know, — that 

is  metal,  isn't  it?     Cast-iron  shaft? 

A.  Well,  no ;  it  is  supposed  to  be  steel,  as  a  rule. 

Q.  All  right.  That  is  the  shaft  on  the  end  of  the 
car  that  the  brakeman  takes  and  winds  up? 

A.  Winds  up. 

Q.  When  do  you  use  those  handles?  When  are 
they  used  in  modern  operation? 

A.  What  is  that  question? 

Q.  I  say  when  is  a  hand  brake  used  in  the 
modern  operation  of  a  railroad? 

A.  At  the  present  day  it  is  probably  used  prin- 
cipally in  switching  or  spotting  of  cars. 

Q.  As  a  matter  of  fact,  this  same  law  that  you 
are  sworn  to  enforce  requires  that  all  trains  be 
hooked  up  with  air  so  they  can  be  controlled  by 
the  air  brakes,  doesn't  it?        A.  Yes,  sir. 

Q.  Now,  you  have  testified  that  on  four  or  five 
of  these  cars  this  brake  lever  was  either  loose  or 
something  wrong  with  it, — the  lever  that  you  pull 
up —        A.  Uncoupling  lever. 

Q.  In  other  words,  there  is  a  lever  extending 
out  over  the  [87 — 52]  end  of  the  cars, — the  jury 
have  probably  seen, — ^that  you  can  grab  hold  of 
with  your  hands  and  uncouple  the  cars? 

A.  Yes,  sir. 

Q.  Did  you  inspect  and  find  that  situation  first 
while  those  cars  were  being  switched  into  the 
train  ? 

A.  I  think  the  particular  counts  were  probably 
in  the  train.     I  would  have  to — 


Northern  Pacific  Railway  Company.  89 

(Testimony  of  George  B.  Winter.) 

Q.  Could  you  looli  at  your  book  and  see?  The 
first  one  was  the  second  cause  of  action.  That  is 
car  No.  61585  from  Auburn. 

A.  That  uncoupling  lever  was  missing. 

Q.  What  time  did  you  find  that  uncoupling  lever 
missing?    What  time  of  day? 

A.  About  9:45  A.  M. 

Q.  Let  us  see  your  record  on  the  9:45? 

A.  Here  is  the  inspection  record  right  here  (in- 
dicating) . 

Q.  So  you  did  examine  that  car  at  9:45? 

A.  Here  is  the  time  the  train  leaves  (indicating). 
Here  is  the  engine  number. 

Q.  You  have  got  the  time  on  a  lot  of  these, 
haven't  you?    Here  is  one  at  9:15. 

A.  Let  us   see. 

Q.  This  hour  on  the  book  that  you  have  on  here, 
— that  is  the  hour  that  you  actually  made  the  dis- 
covery of  the  defect,  is  it? 

A.  In  that  particular  case. 

The  COURT. — Speak  louder  so  the  jury  can 
hear  you. 

The  WITNESS.— In  that  particular  case. 
[88—53] 

Q.  (Mr.  WINDERS.)  I  say  the  hour  that  is 
shown  on  here  is  the  hour  that  you  found  the  par- 
ticular defect  in  that  particular  car? 

A.  Yes,  sir. 

Q.  So  that  on  that  car  you  found  it  at  9:45? 
'    A.  Yes,  sir. 
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Q.  Would  you  say  that  the  road  engine  was 
hitched  onto  the  train  at  that  time? 

A.  I  would  not  attempt  to  testify  as  to  that 
definitely,  no.     I  think  it  was. 

Q.  Anyhow,  at  the  time  you  found  that  it  was 
at  9:45?        A.  Yes,  sir. 

Q.  What  was  the  next  car  you  inspected  after 
that  one  that  you  are  suing  for?  Have  you  got 
any  that  you  inspected  after  9:45? 

A.  I  think  some  of  these  seven  or  eight  counts 
in  that  train  930  were  inspected  after  that  time, 
because  the  notes  show  that  the  inspection  contin- 
ued up  until  the  time  that  the  cars  left;  and  that 
was  at  9:50. 

Q.  So  that  after,  for  instance,  you  had  seen  this 
lever  out  of  order  you  would  make  your  note  of 
that  right  then,  would  you,  in  your  book, — stop 
and  write  it? 

A.  If  I  am  permitted  to  answer,  we  make  a  first 
inspection  and  then  at  the  time  the  train  leaves. 

Q.  You  have  told  the  jury  two  or  three  times 
that  you  watched  the  train  go  out  of  the  yard.  I 
am  asking  you  if  when  at  9:45  you  found  this 
lever  lost  or  gone,  did  you  right  then  before  you 
moved  to  another  car  wirite  that  in  your  book? 

A.  Yes,  sir.     [89—54] 

Q.  Let  us  take  that  particular  cause  of  action. 
Just  give  the  jury  an  idea.  They  will  want  to  know 
how  busy  you  were  out  there.  Is  that  the  one  here 
(indicating)  ?        A.  Yes,  sir. 
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Q.  Just  look  at  the  one, — you  have  got  a  drawing 
here  on  the  back  and  one  thing  another  of  that 
kind, — ^here  is  inspection  945.  You  think  that  after 
that  before  the  train  went  out  you  inspected  five  or 
six  more  cars  ? 

A.  I  would  say  "yes"  to  that  question. 

Q.  You  would  have  five  minutes  to  do  that, — the 
train  leaving  at  9 :50  ?        A.  Yes,  sir. 

Q.  So  that  you  did  not  have  very  much  time  to 
go  back  and  test  these  things  two  or  three  times, 
did  you,  before  that  train  went  out? 

A.  Not  after  9 :45  I  would  not,  no. 

Q.  Have  you  got  any  record  of  having  seen  that 
car  and  inspected  it  before  9 :45  % 

A.  No,  sir.  I  am  speaking  of  the  other  car.  I 
was  speaking  of  the  other  cars  when  I  replied  that 
we  had  time  to  inspect  them  before  the  train  left  at 
9  :'50,  because  they  had  heen  in  the  train  since  8 :30. 

Qi.  Well,  you  say  you  don't  know  whether  you 
inspected  them  at  8:30  or  9:30.  You  say  you  think 
that  after  9:45  you  inspected  six  or  eight  of  them? 
Now,  we  will  take  this  lever  that  comes  out  here, 
and  if  that  is  in  good  working  order  all  the  brake- 
man  has  to  do  is  to  raise  that  up  and  uncouple  the 
car?        A.  Yes,  sir. 

Q'.  Counsel  here  went  into  great  detail  with  you 
as  to  the  [90 — ^55]  effect  if  that  lever  was  out  of 
order  that  there  would  be  only  one  way  for  a  man 
to  get  that  uncoupled  and  that  would  be  to  go  in 
between  the  car  and  work  it  open  with  his  hands — 
did  you  so  testify?        A.  Yes,  sir. 
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Q.  Isn  't  it  a  fact  that  on  the  other  side  of  the  car 
connected  with  this  there  is  another  uncoupling 
lever  that  works  the  same  coupling'? 

Mr.  LIST.— That  is  objected  to,  if  the  Court 
please,  for  the  reason  that  the  law^  requires  that  the 
coupler  on  each  car  shall  be  operated  by  its  own 
mechanism.  I  will  be  glad  to  quote  a  number  of 
authorities  on  that  point. 

The  COURT. — I  sustain  the  objection. 

Q'.  (Mr.  WINDERS.)  Did  you  testify  that  it 
would  be  necessary  in  order  to  uncouple  a  car  in 
which  this  lever  was  lost  or  broken  for  a  man  to  go 
between  the  cars?        A.  I  did. 

Q.  Is  it  not  a  fact  that  you  can  go  on  the  other 
side  of  the  car?  Is  there  not  an  uncoupling  lever 
on  the  other  side  of  the  car  to  which  this  particular 
car  was  attached  that  will  uncouple  the  car  without 
going  betw^een  the  cars? 

Mr.  LIST.— That  is  objected  to,  if  the  Court 
please. 

The  COURT. — I  don't  see  that  it  is  material,  but 
if  it  is  testing  the  memory  of  the  witness  or  his  ob- 
servation or  his  credibility,  I  will  overrule  the  ob- 
jection. 

A.  You  mean  on  the  same  car  or  the  adjoining 
car?     [91—56] 

Q.  (Mr.  WINDERS.)  My  question  was  if  on 
the  car  to  which  this  car  was  coupled  there  was  not 
a  lever  which  could  be  worked  which  would  uncouple 
the  cars, — which  would  make  it  unnecessary  for  a 
man  to  go  between  the  cars? 
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A.  It  would  be  necessary  for  Mm  to  go  over  on 
the  other  side  of  the  train  to  get  a  lever  on  the  ad- 
joining car. 

Q.  Naturally  if  it  was  on  the  other  side  he  would 
have  to  get  over  there?        A.  Yes,  sir. 

Q.  I  am  asking  if  there  was  not  a  lever  on  the 
other  side  of  the  cars  that  could  be  operated  to  make 
this  uncoupling  without  a  man  going  between  the 
cars? 

A.  In  this  particular  case  I  don't  know. 

Q.  You  don't  know? 

A.  Because  I  did  not  make  a  record  of  any  ad- 
joining car  as  to  any  defects. 

Q.  You  did  not  make  any  record.  Did  you  go  up 
both  sides  of  this  train?        A.  Yes,  sir. 

Q.  You  read  here  to  counsel  the  number  of  cars 
on  either  side  of  these  cars?        A.  Yes,  sir. 

Q.  You  have  access  to  all  of  the  company's  rec- 
ords, have  you  not, — the  Interstate  Commerce  Com- 
mission?       A.  Yes,  sir. 

Q.  Yes,  any  time  you  want  to  you  can  go  in  to  the 
company's  yard  and  get  the  manifest  of  a  train 
which  will  show  you  the  location  of  any  and  every 
train  and  all  the  cars?        A.  Yes,  sir. 

Q.  So  you  still  say  to  this  jury  that  you  don't 
know  whether  [92 — 57]  or  not  this  car  could  have 
been  uncoupled  by  going  on  the  other  side  of  the 
train  ? 

A.  I  did  not  file  information  for  suit  on  any — 

Q.  You  answer  my  question,  Mr.  Winter,  please. 
I  say  you  still  tell  this  jury  that  you  don't  know 
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whether  or  not  they  could  go  on  the  other  side  and 
use  the  lever  on  the  other  side  and  uncouple  these 
cars  ? 

Mr.  LIST. — If  the  Court  please,  in  order  to  save 
time,  if  counsel  wants  to  raise  any  legal  question 
on  which  he  wants  a  ruling,  I  will  make  the  admis- 
sion that  he  could  get  on  the  other  side  of  the  train 

and  use  a  coupling  on  the  other  car  and  make  the 

> 

uncoupling,  if  there  is  any  dispute  on  that. 

Mr.  WINDERS. — There  is  going  to  be  a  very 
serious  dispute  on  the  evidence  in  this  case.  It 
seems  to  me  that  without  interruption  I  have  a 
right  to  examine  this  witness. 

The  COURT. — Objection  overruled. 

A.  I  don't  know. 

:Q.  (Mr.  WINDERS  continuing.)  Please  refer 
to  your  eighth  cause  of  action  that  alleges  that  the 
hand  brake  wheel  was  missing.  Did  you  make  a 
careful  inspection  of  that  car  % 

A.  Sufficient  to  know  that  the  wheel  was  missing. 

Q.  Did  you  get  up  on  the  car? 

A.  I  would  not  say  that  I  did. 

Q.  As  a  matter  of  fact,  wasn't  that  car  defective 
in  a  great  many  other  particulars? 

A.  I  don't  know.     [93—58] 

Q:  The  only  thing  that  you  saw  wrong  with  it 
was  that  this  steel  shaft  was  off. 

A.  That  is  the  part  of  the  car  that  I  inspected, 
was  the  safety  appliance. 

Q.  You  don't  know  anything  else  wrong  with  it  at 
all?        A.  No,  sir. 
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Q.  What  time  of  day  did  you  inspect  that  car, — 
that  is  on  that  same  train? 

A.  That  is  between  8:30  and  9:50. 

Q.  You  don't  know  whether  that  was  after  9:45 
or  before?        A.  I  would  not  state,  no. 

Q.  Will  you  turn  to  your  thirteenth  cause  of 
action, — I  think  we  have  gone  over  the  brake  staff 
cases  now  and  these  couplers, — now,  we  have  got 
one  in  which  you  say  the  handholds  of  the  right- 
hand  side  of  the  car, — right-hand  side  of  the  "A" 
end  of  the  car  was  fouled  by  the  lading  thereon. 

A.  Yes,  sir. 

Q.  What  kind  of  a  car  was  that  ? 

A.  Northern  Pacific  flat-car. 

The  COURT.— What  handhold  was  that? 

A.  The  handhold  on  the  right-hand  side  of  the 
end  as  you  face  the  end  of  the  car. 

Q.  (Mr.  WINDERS  continuing.)  As  you  face 
which  end  of  the  car? 

A.  The  ''A"  end  of  the  car. 

Q.  I  believe  you  said  the  ''A"  end  was  the  one 
that  did  not  have  the  brake  and  the  "B"  end  was 
the  one  that  had  the  brake  ? 

A.  Usually  in  the  majority  of  cases  that  is  true. 
[94—59] 

Q.  You  so  testified,  didn't  you?        A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  the  "B"  end  of  the  car 
is  the  end  through  which  the  air  cylinder  runs  ? 

A.  That  is  also  where — 

Q.  Isn't  that  always  the  "B"  end  of  the  car? 

A.  Yes,  sir. 
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Ql.  And  the  "B"  end  of  the  car  may  be  the  end  that 
the  brake  staff  is  on  and  the  brake  staff  might  be 
on  the  ''A"  end?        A.  Not  in  this  case;  no,  sir. 

Q.  I  am  not  talking  about  this  case.  I  say  you 
testified  here  that  the  "B"  end  of  the  car  was  the 
end  the  brake  staff  is  on,  and  now  you  have  just 
testified  that  the  "B"  end  is  the  end  through  which 
the  air  cylinder  runs.  Isn't  it  a  fact  that  on  many 
cars  the  brake  staff  is  on  the  "A"  end  instead  of 
the  *'B"  end?        A.  It  is  not. 

Q.  So  you  still  say  that  the  brake  staff  is  always 
on  the  "B"  end? 

A.  To  this  extent  that  there  are  a  few  eastern 
railroads  that  have  double  brake  staffs, — the  Penn- 
sylvania and  the  B.  &  O. 

Q.  Where  a  car  only  has  one  brake  staff,  it  is 
on  the  end  through  which  the  air  cylinder  runs? 
That  is  your  understanding? 

A.  That  is  my  belief. 

Q.  Now,  tell  the  jury, — ^we  will  assume  that  this 
is  the  top  of  a  flat-car  right  here  (indicating). 
Where  is  this  handhold?  How  far  below  the  floor 
of  the  car  if  [96 — 60]  you  face  the  end  of  the 
car? 

A.  It  would  be  in  the  center  of  the  car.  There 
is  a  handhold  on  one  side. 

Q.  It  says  the  handhold  on  the  right-hand  side 
of  the  "A"  end  of  said  car? 

A.  That  is  this  right  here  (indicating). 

Ql.  How  far  now  below  the  face  of  the  deck  of  the 
car? 


Northern  Pacific  Railway  Company.  97 

(Testimonj  of  George  B.  Winter.) 

A.  In  this  particular  case  it  was  up  near  the  top 
of  the  deck  of  the  car. 

Q.  You  say  it  was  fouled.  So  you  are  now  com- 
plaining, are  you,  that  the  grab-iron  was  too  close 
to  the  deck  of  the  car? 

A.  The  log  on  this  car  was  out — 

Q.  How  close  to  the  top  or  the  level  of  this  car  was 
the  grab-iron? 

A.  Sufficient  enough  so  that  it  did  not  have  any 
clearance. 

Q.  Then  it  is  your  testimony,  as  I  understand  it, 
that  this  grabiron  extending  out  here  something 
like  that  (indicating)  was  level  with  the  top  of  the 
car, — is  that  right?        A.  Practically  so. 

Q.  What  kind  of  bunks  did  this  log  car  have  on 
it?        A.  I  don't  know. 

Q.  Did  you  make  any  record? 

A.  I  did  not  check  it  up. 

Q.  Did  it  have  bunks  on  it?        A.  I  don't  know. 

Q.  As  a  matter  of  fact,  you  know  that  on  top  of 
the  face  of  that  car  the  minimum  or  smallest  log 
bunk  upon  which  those  logs  ride  are  at  least  six 
inches  above  the  bottom     [96 — 61]     or  floor? 

A.  I  would  not  say  of  this  car. 

Q.  Did  you  ever  see  logs  in  commercial  traffic  on 
the  Northern  Pacific  system  handled  on  these  flat 
cars  where  the  bunk  did  not  lift  the  logs  at  least  six 
inches  above  the  floor  of  the  car  ? 

A.  Thousands  of  them. 

■Q.  Where?        A.  In  my  own  inspection. 
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Q.  Do  you  say  there  is  any  operated  on  the  North- 
ern Pacific  to-day, — cars  without  any  log  bunks'? 

A.  I  did  not  so  state. 

Q.  Do  you  know  they  were  any  cars  operated  on 
the  Northern  Pacific  system  during  the  months  of 
August  and  September,  1922,  that  did  not  have  log 
bunks  on  them?        A.  I  don't  know. 

Q.  But  it  is  your  testimony  to  this  jury  that  there 
was  a  log  extending  over  and  the  end  of  that  log  did 
not  clear  two  inches  of  this  handhold, — went  down 
within  two  inches  of  this  handhold  1 

A.  That  is  my  contention. 

Qi.  Did  you  measure  it?        A.  I  did  not  have  to. 

Q.  Was  Weeks  with  you?        A.  Yes,  sir. 

Q.  How  long  did  you  stop  at  that  car? 

A.  Long  enough  to  make  notes  relative  to  its  con- 
dition. 

Q.  You  did  not  keep  your  eye  on  that  car  w^hen  it 
went  out  of  the  yard,  did  you? 

A.  Yes,  sir.     [97—62] 

Q.  Saw  that  particular  car?        A.  Yes,  sir. 

Q.  Did  you  write  anything  down  in  your  book  as 
it  went  by  you?        A.  I  don't  remember. 

Q'.  I  wish  for  the  benefit  of  the  jury,  and  partic- 
ularly for  the  Northern  Pacific  men,  you  would 
explain  to  the  jury  how  you  could  test  these  brakes 
that  3^ou  say  could  not  be  operated,  without  getting 
up  on  top  of  the  car? 

A.  The  one  with  the  brake  wheel  missing  I  knew 
could  not  be  turned.  The  other  cars  with  the  bent 
brake  staffs, — the  brake  staffs  were  turned  over  by 
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the  logs  on  them  to  the  extent  that  you  could  not 
turn  them  or  wind  the  chain  on  the  shaft  which  sets 
the  brake. 

Q.  You  are  testifying  now  absolutely  free  and 
clear  without  referring  to  any  record,  are  you  not? 

A.  To  the  extent  that  we  state  that  to  our  best 
knowledge  it  shows  an  inoperative  brake.  Other- 
wise I  would  not — 

Q.  Why  did  you  tell  counsel  on  direct  examina- 
tion that  you  tried  to  operate  these  brakes  and  they 
W'Ould  not  operate?        A.  Because  I  did  so. 

Q.  Would  you  tell  this  jury  and  tell  me  and  these 
other  men  here  who  think  they  know  a  little  something 
about  railroading,  how  you  could  operate  or  attempt 
to  operate  that  brake  without  getting  up  on  the  car  ? 

A.  If  I  may  be  permitted  to  explain — 

Q.  Yes,  get  right  down  and  explain  it. 

Mr.  LIST. — May  I  suggest  to  the  Court  if  there 
is  going  to  be  any  serious  contention  on  that  [98^ — 
63]  point,  that  the  jury  be  allowed  to  go  down  in 
the  railroad  yards  and  inspect  a  car  ? 

Mr.  WINDERS. — As  I  said  several  times,  there 
is  a  serious  contest  of  everything  in  this  case. 

The  COURT. — If  railroad  counsel  can  advise  the 
Court  at  five  o'clock  where  a  suitable  car  can  be 
inspected  by  the  jury,  the  bailiff  can  take  them 
down  and  let  them  see  what  you  are  talking  about. 
It  should  be  explained  to  them.  Possibly  it  better 
be  deferred  until  the  close  of  all  the  testimony. 

Mr.  WINDERS.— I  will  try  to  get  a  log  flat  if  I 
can  and  the  jury  can  go  and  examine  it. 
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The  COURT.— At  the  close  of  all  the  testimony 
and  before  the  argument,  if  it  is  then  in  shape  so 
they  can  see  a  car,  I  will  let  them  go. 

Mr.  LIST. — Not  only  as  to  this  character  of  de- 
fects, but  any  other  in  which  the  same  question  may 
come  up,  or  a  similar  question. 

The  COUET. — If  it  can  be  arranged. 
Q'.   (Mr.  WINDERS  continuing.)     Now,  on  your 
fourteenth  cause  of  action, — car  No.  64036  at  Cen- 
tralia, — we  will  get  down  to  this  broken  sill  step, — 
I  think  you  first  testified  that  there  was  no  sill  step 
on  the  car,  didn't  you?       A.  In  effect  there  was  not. 
Q.  What  does  your  memorandum  say? 
A.  Sill  step  was  missing  and  broken  off. 
Q.  When  did  you  write  "broken  off'"? 
A.  During  the  time  of  the  inspection. 
Q'.  What  time  did  you  inspect  that  car?     [99^ — 
64]         A.  About  8:30  in  the  morning. 

Q.  What  time  did  the  car  leave  Centralia? 
A.  10:30'. 

Q.  You  have  got  down  there  8:30,  have  you,  in 
your  book?    A.  Yes,  sir. 

Q.  That  would  be  the  sill  step  on  the  end  of  the 
car,  so  as  the  train  went  along  there  would  be  a 
car  here,  would  be  a  car  here,  and  here  would  be 
another  car  (indicating).  This  step  would  be  in 
between  here  (indicating) — is  that  correct? 

A.  The  step  is  not  in  between  the  cars.  It  is  on 
the  side. 

Q.  On  ihc  side?         A.  Yos. 
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Q.  Do  you  know  on  which  side  of  this  car  from 
the  compass  direction  this  step  was  off? 

A.  I  would  not  attempt  to  say. 

Q.  Are  you  willing  to  swear  on  your  oath  to  this 
jury  that  when  that  car  went  out  of  there,  as  you 
stood  and  watched  that  train  go  by,  it  was  on  your 
side?        A.  Yes,  sir. 

Q.  You  would  swear  to  that?        A.  Yes,  sir. 

Q.  Can  you  tell  which  side  it  was? 

A.  You  asked  me  about  the  compass  direction. 

Q.  North,  south,  east  or  west? 

A.  Track  No.  6  in  Oentralia  yard  runs  generally 
north  and  south. 

Q.  We  will  consider  it  runs  north  and  south. 
Now,  were  you  on  the  east  or  the  west  side?  [100 
— 65] 

A.  I  would  be  on  the  west  side. 

Q.  That  is,  you  were  over  towards  the  round- 
house, AYere  you? 

A.  This  was  not  near  the  roundhouse. 

Q.  Was  not  near  the  roundhouse? 

A.  No,  sir,  track  No.  6  in  the  Centralia  yard  is 
not  near  the  roundhouse. 

Q.  How  far  Was  that  from  the  depot? 

A.  Quarter  of  a  mile,  probably. 

Q.  Did  this  train  then  go  on  out  past  the  depot? 

A.  Yes,  sir. 

Q.  What  did  you  do  when  that  train  went  by? 
Go  to  look  at  some  more  cars? 

A.  I  paid  particular  attention  to  this  particular 
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car  as  to  whether  or  not  the  car  was  in  the  same 

condition  as  when  we  first  found  it. 

Q.  After  this  train  had  gone  by  and  you  paid 
this  particular  attention,  what  did  you  do  then 
after  the  train  had  gone  by?  Go  to  inspect  other 
cars? 

A.  I  don't  think  we  filed  any  violations  that 
day. 

Q.  I  asked  you  if  you  went  to  inspect  any  other 
cars?        A.  Oh,  yes. 

Q.  You  stayed  down  in  the  yard  and  inspected 
cars,  did  you?        A.  That  is  what  I  was  there  for. 

Q.  Doesn't  the  yard  of  the  Northern  Pacific 
practically  i  extended  up  to  the  depot, — ^how  far  did 
you  say  it  was  from  where  you  were  to  the  depot? 

A.  About  a  quarter  of  a  mile. 

Q.  Doesn't  the  yard  extend  up  to  the  depot? 
[101 — 66]        A.  Yes,  beyond  the  depot. 

Q.  You  did  not  see  that  car  for  some  quarter  of 
a  mile  before  it  got  out  of  the  yard,  did  you? 

A.  We  saw  this  train  pull  out  on  the  main 
line  and  proceed  southward. 

Q.  You  did  not  see  that  car  get  out  of  the  yard, 
though,  did  you? 

A.  The  yard,  in  the  sense  of  leaving  the  train 
yard,  yes. 

Q.  Did  you  see  that  train  go  beyond  the  limits 
of  the  yard?        A.  The  repair  yard,  yes. 

Q.  Well,  was  there  any  particular  repair  yard, 
at  that  time? 

A.  The  repair  yard  did  not  extend  to  the  depot. 
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Q.  Was  there  any  repair  yard  at  that  time  in 
Centralia,  or  any  particular  repair  tracks  in  Au- 
burn at  that  time?        A.  Yes,  sir. 

Q.  Weren't  they  making  repairs  up  even  as  far 
as  the  depot  where  those  trains  went  out  in  Cen- 
tralia?       A.  No,  sir. 

Q,  How  often  were  you  in  Centralia — 

A.  How? 

Q.  How  often  were  you  in  Centralia  during  this  . 
strike  period? 

A.  I  make  a  periodical  trip  to  Centralia  every 
sixty  or  ninety  days. 

Q.  Just  for  the  benefit  of  the  jury,  what  is  the 
extent  of  your  territory 

A.  Western  Montana,  Washington,  Oregon  and 
Idaho. 

Q.  Did  you  stay  in  Centralia  more  than  this 
one  day? 

A.  I  cannot  say  as  to  that  without  referring  to 
the  travel     [102 — 67]     records. 

Q.  You  don't  know  very  much  about  where  they 
were  repairing  cars  during  this  strike  period, 
either  in  Auburn  or  Centralia,  do  you? 

A.  I  think  I  do. 

Mr.  LIST. — I  am  going  to  ask  you  to  bring  your 
travel  records  up,  so  as  to  satisfy  counsel  on  that  * 
point. 

The  WITNESS.— Yes,  sir. 

Q.  You  know  things  were  not  normal  at  Auburn 
at  that  time?        A.  I  do. 
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Q.  You  knowf  things  were  not  normal  at  Centra- 
lia  at  that  time?        A.  I  do. 

Q.  You  know  that  ordinarily  when  operations 
are  normal  all  cars  are  supposed  to  be  repaired 
before  they  are  switched  into  the  outgoing  train, 
are  they  not,  in  ordinary  railroad  operations'? 

A.  That  is  the  intention  and  endeavor. 

Q.  That  is  the  intention? 

A.  It  is  not  always  done. 

Q:  No,  it  is  not  always  done.  We  are  not  all 
infallible.  But  the  general  idea  is  to-day  and  it 
was  before  this  emergency  that  cars  having  any- 
thing wrong  w^ith  them  in  the  way  of  bent  hand- 
holds or  brake  levers  missing, — it  is  not  uncom- 
mon to  find  when  a  car  comes  in  that  a  brake  lever 
is  out  of  order  in  the  yards?        A.  No,  sir. 

Q.  Hundreds  of  them.  These  steps  and  one 
thing  and  another,  they  ship  them  to  Centralia  and 
around  by  the  hundred,     [103 — 68]     don't  they? 

A.  Yes,  sir. 

Q.  In  ordinary  operation  with  a  full  crew  of 
car  repairers,  when  traffic  is  normal,  the  common 
practice  is  to  straighten  these  handholds  and  put 
on  these  drawbars  and  these  connecting  levers  be- 
fore the  car  is  switched  into  the  train? 

A.  Yes,  sir. 

(J.  Were  you  over  in  Idaho  during  this  strike 
period?        A.  Yes,  sir. 

Q.  Were  you  in  Montana  during  the  strike 
period?        A.  Yes,  sir. 

Q.  Were  you  in  Oregon  during  the  strike  period? 
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A,  Yes,  sir. 

Q.  Were  you  in  Eastern  Wishington? 

A.  Yes,  sir. 

Q.  Your  wiork  is  not  confined  alone  to  our  com- 
pany, but  you  take  in  other  roads? 

A..  All  the  lines  engaged  in  interstate  commerce. 

Q.  Now,  I  think  that  leaves  this  C.  G.  W.  car. 
That  is  this  car  that  you  found  down  on  Hanford 
Street  on  September  10th.  It  is  C.  G.  W.  13330. 
It  is  a  car  delivered  on  Hanford  Street  transfer 
by  the  Great  Northern  for  the  Fisher  Flouring 
Mills.     That  car  was  loaded,  wasn't  it.  Winter? 

A.  Loaded  with  wheat. 

Q.  Do  you  know  where  it  was  consigned? 

A.  No,  sir.  j 

Q'.  Consigned  to  Seattle? 

A.  I  don't  know.     [104—69] 

Q.  What  time  of  day  did  you  see  that  car? 

A.  We  first  inspected  it  at  8:00  o'clock  in  the 
morning. 

Q.  Where  was  it  at  that  time? 

A.  It  was  on  track  No.  4  in  the  Hanford  Street 
interchange  yard. 

Q.  You  mean  the  track  on  which  the  railroads 
put  cars  to  go  from  one  line  to  the  other? 

A.  Yes,   sir. 

Q.  Do  you  know  over  what  road  this  car  had 
been  hauled?        A.  Great  Northern. 

Q.  Over  the  Great  Northern.  They  Were  put- 
ting it  on  the  interchange  for  the  Northern  Pacific 
to  deliver  it  to  some  place?        A.  Yes,  sir. 
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Q.  You  saw  this  car  at  8:00  o'clock? 

A.  8:00  o'clock  in  the  morning. 

Q.  Who  was  with  yout        A.  Mr.  Weeks. 

Q.  Your  friend  Weeks  here.  What  did  you 
have, — a  tape? 

A.  No,  sir ;  we  carry  a  stiff  folding  rule. 

Q.  You  had  it  with  you  that  morning? 

A.  We  always  carry  it  with  us  when  we  go  down. 

Q:  At  what  time  did  you  measure  that  car? 

A.  8:00  o'clock. 

Q.  Did  you  measure  it  more  than  once? 

A.  We.  made  several  measurements. 

Q.  When  did  you  measure  it  the  second  time? 

A.  My  notes  show — 

Q.  When  did  you  measure  it  the  second  time,  is 
the  question? 

A.  I  cannot  answer  the  question.  I  don't  know. 
[105—70] 

Q.  How  many  times  did  you  measure  it  ? 

A.  Several  times. 

Q.  Does  your  record  show?  how  many  times? 

A.  It  shows  several  times. 

Q.  It  was  on  the  interchange  track  the  first 
time?        A.  Yes,  sir. 

Q.  The    second   time?        A.  Interchange    track. 

Q.  The  last  time? 

A.  On  the  interchange  track. 

Q.  Standing  at  the  same  place? 

A.  I  would  not  say  as  to  that. 

Q.  Would  you  say  it  was  standing  at  the  same 
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place  when  jon  measured  it  the  last  of  these  sev- 
eral times  as  it  was  the  first? 

A.  I  don't  know.  My  notes  don't  showi  that.  I 
inspected  those  cars.     I  can't  remember. 

Q.  I  am  going  into  this  matter,  because  condi- 
tions were  not  normal  at  this  time,  were  they? 

A.  No,  sir. 

Q.  And  the  work  was  not  being  carried  on  the 
way  that  it  ordinarily  was  carried  on?  Now,  how 
long  did  you  stay  around  where  that  car  was? 
What  time  did  you  leave  the  location  ? 

A.  I  think  we  left  with  the  transfer  when  it 
wient  over  to  the  Northern  Pacific  yards. 

Q.  When  it  went  over  to  the  Northern  Pacific 
yards.     What  time  was  that?        A.  8:30  A.  M. 

Q.  8:30  you  saw  it  taken  from  this  transfer  into 
the     [106 — ^71]     Northern  Pacific  yard? 

A.  Yes,  sir. 

Q.  And  that  is  the  last  you  saw  of  it? 

A.  Yes,  sir. 

Q.  Were  there  a  good  many  cars  on  this  trans- 
fer?       A.  Not  very  many. 

Q.  Do  you  know  about  how  many?  Well,  any- 
how you  would  state  there  w:as  a  car  on  either  side 
of  it,  wasn't  there?  There  was  a  car  on  either 
side  of  it?        A.  Yes,  sir. 

Q.  Were  those  cars  all  going  to  the  Northern 
Pacific? 

A.  The-  Northern  Pacific  hauled  those  other  three 
cars  with  this  into  the  Northern  Pacific  yards. 

Q.  If  it  was  necessary  for  the  Northern  Pacific 
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to  get  either  one  of  those  cars, — the  car  that  was 

behind   this, — they   would  have   to   move   this   car 

into  the  yard,  wouldn't  theyf 

'    A.  Not  necessarily.     They  could  switch  it  out  on 

the  transfer. 

Q.  Is  there  any  place  to  repair  that  car  on  the 
transfer?        A.  Yes,  sir. 

Q.  What  do  you  mean  by  the  transfer? 

A.  By  the  ordinary  term,  it  is  meant  as  a  connec- 
tion between  two  lines  where  they  interchange 
their  equipment.  Cars  are  held  on  certain  tracks 
and  then  picked  up  by  connecting  lines.  That  is 
called  an  interchange  or  transfer  movement. 

Q.  In  other  words,  all  this  is  railroad  tracks, 
isn't  it,  near  there?        A.  Yes,  sir.     [107 — ^72] 

Q.  In  other  words,  you  have  a  track  going  along 
here  (indicating),  if  this  is  the  Great  Northern 
track,  if  you  get  that  over  to  us  they  put  a  switch 
in  there  and  build  out  there  some  rails  over 
here,  and  then  on  the  other  end  this  track  will 
probably  connect  with  the  Northern  Pacific  track 
(indicating).  This  car  was  set  by  the  Great 
Northern  that  brought  this  in  on  their  own  track, — 
they  set  it  on  these  other  rails  with  some  other  cars, 
and  what  you  saw  the  Northern  Pacific  do  was  to 
Jiook  on  to  those  cars  and  take  them  off  of  that 
transfer  and  take  them  into  the  Northern  Pacific 
yards, — that  is  what  you  saw  them  do? 

A.  This  particular  yard  is  segregated  from  the 
Northern  Pacific  train  yards  here  (indicating). 
The  interchange  yard  is  set  aside  for  that  purpose 
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between  the  several  different  lines.     Cars  are  put 
on  certain  tracks  for  certain  railroads,  and  they 
are   hauled   from   the    connection,   which   was   the 
movement  in  this  case. 

Q.  The  movement  in  this  case  consisted  of  the 
Great  Northern  bringing  this  and  some  other  cars 
in  on  a  railroad  track  to  which  the  Northern  Pacific 
had  access,  and  the  Northern  Pacific  hooking  on 
to  those  cars  that  they  set  in  there  for  the  purpose 
of  taking  them  into  the  Northern  Pacific  yard, — is 
that  the  movement?        A.  Yes,  sir. 

Q.  What  facilities  were  there  along  this  trans- 
fer track  for  the  purpose  of  raising  up  this  draw 
bar  that  was  an  inch  too  low,  or  an  inch  and  a  half  ? 

A.  I  don't  know  what  facilities  you  have  there. 

Q.  You  know  there  wlasn't  anything  there  but 
some  naked  ties  [108 — 7'3]  wjith  rails  on  the 
top  of  them  and  some  switches  at  either  end, — 
isn't  that  all  there  was  on  those  tracks? 

A.  They  have  car  inspectors  placed  there  and 
some  materials  at  times. 

Q.  Cars  were  repaired  on  the  transfer  track? 

A.  Yes,  sir. 

Q.  You  have  seen  them  repaired  there,  have 
you?        A.  Yes,  sir. 

Q.  During  this  strike  period? 

A.  I  would  not  so  state. 

Q.  That  track  is  right  along  Whatcom  Avenue, 
isn't  it? 

A.  Yes,  sir,  that  is  a  street  that  runs  north  and 
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south  along  the  bay  front.     I  think  that  is  What- 
com Avenue. 

Q.  Were  you  around  very  much  during  the  strike 
period?        A.  Quite  a  good  deal. 

Q.  Were  you  around  when  things  wjere  at  their 
height  in  Auburn? 

A.  I  guess  I  was.  I  guess  it  was  the  height  of 
it  on  the  day  in  question. 

Q.  Do  you  think  it  would  be  advisable  from  the 
standpoint  of  either  the  railroad  company  or  the 
public  to  have  a  crew  of  men  out  along  a  public 
street  repairing  cars  at  that  time? 

A.  This  interchange  track  is  not  on  a  public  street.^ 

Q.  I  say  along  a  public  street. 

A.  Just  let  us  have  that  question  again. 

Q.  Do  you  think  it  advisable  from  the  stand- 
point either  of  the  railroad  company  or  the  general 
public  in  the  city  of  Seattle  to  have  had  a  crew  of 
car  repairers,  who  [109 — 14:]  of  course  would 
be  taking  the  place  of  the  strikers  working  on  cars 
as  close  to  Whatcom  Avenue  as  was  this  transfer 
track  1 

Mr.  LIST.— That  is  objected  to,  if  the  Court 
please. 

The  COURT.— Objection  sustained. 

Q.  (Mr.  WINDERS  continuing.)  I  want  to  go 
back  to  this  grabiron.  My  attention  has  been 
called  to  this  grabiron  with  the  log  coming  closer 
than  two  inches  from  it  on  the  end  of  this  car.  To 
what  is  this  grabiron  attached  on  the  end  of  the 
car?        A.  The  endsill. 
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Q.  Is  there  anything  above  the  endsilH 

A.  The  decking  of  the  car  as  a  rule. 

Q.  Howi  thick  is  the  decking  of  the  carf 

A.  Usually  two  inches,  or  two  and  a  half. 

Q.  The  regulation  is  that  there  must  be  two 
inches  clear, — is  not  that  the  Federal  regulation? 

A.  Yes,  sir,  the  minimum  clearance  of  two  inches. 

Q.  I  wish  you  would  look  at  your  seventeenth 
cause  of  action.  I  want  to  be  sure  for  the  purpose 
of  the  record;  would  you  give  the  car  numbers 
that  were  on  either  end  of  that  car  number  63839? 

A.  N.  P.  flat  car  65642  and  62213. 

Q.  That  is  your  testimony  as  to  the  arrange- 
ment of  the  cars  as  the  cars  actually  went  out  of 
the  station?        A.  Yes,  sir. 

Q.  And  you  actually  saw  and  took  those  num- 
bers yourself?        A.  Yes,  sir. 

Q.  Turn  to  your  cause  of  action  14  and  give  me 
the  number  of  the  engine  that  you  claim  pulled 
those  cars  out?     [110—75]         A.  1263. 

Q.  You  are  sure  of  that?        A.  Yes,  sir. 

Q.  You  are  sure  that  is  the  engine  that  actually 
started  the  train  in  which  these  cars  were  out  on 
the  road?        A.  Yes,  sir. 

Q.  Now,  your  cause  of  action  No.  12, — I  sup- 
pose you  were  up  by  the  engine  wpaen  it  started, 
were  you,  Mr.  Winter? 

A.  Sufficient  enough  to  get  and  identify  the 
train. 

Q.  Were  you  standing  up  by  the  engine  when 
the  engine  started  on  these  trains? 
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A.  I  would  not  say  that  I  was. 

Q.  Where  would  you  stand?  In  the  middle  of 
ithe  train  or  up  along  the  engine  or  where? 

A.  I  wlould  stand  where  the  first  car  in  the 
train  back  of  the  engine  was  located  with  defects. 

Q.  Would  that  be  the  last  car  you  would  inspect? 
Would  that  be  the  way  you  were  working  ? 

A.  I  don't  understand  your  question. 

■Q.  Would  that  be  the  car  you  would  last  inspect 
in  the  particular  train? 

A.  Why,  wie  would  inspect  all  the  cars  that  we 
had  noted  defective  within  the  train. 

Q.  At  Auburn  where  you  have  got  one  accurate 
record  of  time, — you  have  got  down  9:45, — ^you 
say  after  9:45,  between  that  and  9:50,  you  prob- 
ably examined  six  or  eight  cars  in  that  five  min- 
utes? Were  those  cars  up  toward  the  engine? 
Was  the  last  car  in  your  inspection  before  the  car 
went  out  up  towards  the  engine  or  the  other  way? 
[111—76] 

A.  I  would  not  state  now. 

Q.  You  don't  know  whether  you  were  standing  in 
the  middle  of  the  train  when  these  trains  started 
or  up  along  the  engine  or  near  the  rear? 

A.  I  was  about  where  the  cars  were  defective, — 
wherever  those  were  located. 

Q.  What  car  have  you  in  that  twelfth  cause  of 
action?        A.  65296. 

Q:  Now,  what  train  do  you  claim  that  car  left 
Auburn  in?        A.  Train  930,  engine  1784. 

Q.  Train  what?        A.  Train  No.  930. 
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Q.  The  train  left  what  time?  What  engine  and 
what  train? 

A.  Train  No.  930,  engine  1784;  9:50  A.  M.  on 
8-31. 

Q.  You  are  testifying  that  this  car  in  the  twelfth 
eause  of  action, — 65296, — went  in  a  northerly  direc- 
tion from  Auburn,  did  it?        A.  Yes,  sir. 

Q'.  And  it  went  in  the  same  train  that  these  other 
cars  that  you  have  enumerated  here, — several  other 
cars  that  you  have  testified  about  ?        A.  Yes,  sir. 

Q.  What  was  the  car  numbers  on  either  side  of 
that? 

A.  The  twelfth  cause  of  action, — on  the  "A"  end 
was  62467.     On  the  "B"  end  65994. 

Q.  If,  as  a  matter  of  fact,  that  car  instead  of 
going  north  went  to  Tacoma  on  that  day, — did  actu- 
ally go  to  Tacoma,  why  it  must  have  been  taken  out 
of  that  train  that  day? 

A.  Not  necessarily.  It  might  have  been  up  and 
been  unloaded     [112 — 77]     and  come  back. 

Q.  In  other  words,  the  train  might  have  come  on 
through  Seattle  and  been  unloaded  and  gone  back 
to  Auburn  and  then  sent  on  over  to  Tacoma  that 
same  day?        A.  Well,  this  particular  car. 

Q.  That  would  be  pretty  good  service,  wouldn  't  it  ? 

A.  Yes,  it  would. 

Q.  I  think  that  is  all. 

A.  That  is,  if  it  came  to  Seattle. 

Redirect  Examination. 
(By  Mr.  LIST.) 

Q.  When  you  testified  as  to  the  number  of  these 
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different  trains,  where  did  you  get  that  informa- 
tion? 

A.  From  personal  observation  around  the  yard. 

Q.  But  as  to  the  number  of  train, — that  is  you 
speak  of  the  train  as  being  No.  930,  engine  1784, — 
just  state  to  the  jury  where  you  got  that  information 
as  to  the  number  of  the  train. 

A.  Either  from  the  conductor  or  engineer  at  the 
time  they  left. 

Q.  Would  the  engine  itself  have  any  number? 

A.  Not  indicative  of  the  number  of  the  train. 
There  would  be  an  indication  as  to  whether  it  was 
regular  or  extra. 

Q.  In  making  your  record  from  which  you  have 
refreshed  your  memory,  did  you  make  that  record 
as  you  were  going  along  from  time  to  time,  or  did 
you  wait  and  make  the  record  at  one  time  % 

Mr.  WINDEES. — I  object  to  that  as  not  proper 
redirect  examination.     [113^ — 78] 

The  COURT.— Objection  overruled. 

A.  I  make  it  from  time  to  time. 

The  COURT. — You  did  not  answer  that  last  ques- 
tion. You  answer  that  you  make  it  from  time  to 
time.  The  question  was  did  you  make  that  record 
as  you  would  go  along  from  time  to  time  or  did  you 
wait  and  make  the  record  at  one  time. 

A.  I  made  it  from  time  to  time — various  times. 

Q.  (Mr.  LIST  continuing.)  Referring  to  the 
flat  cars  which  you  testified  as  having  defective  hand 
brakes,  was  it  necessary  to  get  on  those  cars  in  order 
to  find  out  whether  the  handbrake  was  inoperative? 
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Mr.  WINDERS. — I  think  he  has  already  gone 
into  that.  It  is  cross-examination  of  his  own  wit- 
ness. 

The  COURT.— Objection  sustained. 

Mr.  LIST. — Exception,  please.  I  have  not  gone 
into  that,  Mr.  Winders. 

The  COURT. — Mr.  Winders  asked  if  it  was  neces- 
sary, and  he  stepped  down  to  the  table  and  gave 
some  illustration.  I  think  he  took  two  pens  and 
went  down  and  showed  how  the  brake  staff  was 
operated. 

Mr.  WINDERS.— That  is  what  he  started,  but  he 
did  not  finish. 

The  COURT. — I  will  overrule  the  objection.  I 
thought  he  explained  it. 

Q.  (Question  read.)        A.  It  was  not. 

Q.  (Mr.  LIST  continuing.)  Mr.  Winter,  did  you 
make  records  of  all  cars  that  you  inspected  this 
morning,  or  did  you  [114 — 79]  simply  make  a 
record  of  what  cars  you  found  with  what  is  known 
as  penalty  defects? 

Mr.  WINDERS. — I  object  to  that  question  as 
incompetent,  irrelevant  and  immaterial. 

The  COURT.— Objection  overruled. 

A.  At  the  same  time  we  make  a  record  of  all  cars 
that  carry  safety  appliance  defects.  It  is  only  those 
that  carry  defects  that  we  file  information  and  send 
to  the  Commission. 

Q.  (Mr.  LIST.)  On  this  particular  occasion, — 
the  cars  that  you  testified  to,  were  those  the  only 
records  that  you  made  at  that  time  % 
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A.  No,  at  Auburn  on  the  31st  of  August,  I  think 
I  have — 

Mr.  WINDERS. — I  don't  know  what  the  purpose 
is,  but  it  is  clearly  incompetent. 

The  COURT. — Objection  sustained. 

Mr.  LIST. — I  will  come  to  that  in  another  way, 
your  Honor. 

Q.  Mr.  Winter,  you  were  asked  if  you  notified 
any  of  the  officials  around  there, — some  of  them 
being  named, — as  to  having  found  these  cars  defec- 
tive, and  your  answer  was  that  you  did  not. 

A.  I  did  not. 

Q.  Now,  will  you  state  to  the  Court  and  jury  why 
you  did  not  do  that? 

Mr.  WINDERS.— I  object  to  that  on  the  ground 
that  it  is  immaterial  why  he  did  not. 

The  COURT. — Objection  overruled. 

A.  Well,  a  good  many  times,  as  in  this  case,  we 
find  that  it  does  not  do  any  good.     [115 — 80] 

Mr.  WINDERS. — I  move  to  strike  that  answer 
and  that  the  jury  be  instructed  to  disregard  it. 

The  COURT.— I  will  deny  the  motion. 

Q.  (Mr.  LIST,  continuing.)  State  whether  or  not 
you  actually  made  any  inspection  of  any  other  cars 
on  this  particular  occasion  and  notified  any  officials 
there  of  the  def  ectiive  equipment  ? 

Mr.  WINDERS.— I  don't  think  that  is  material. 
I  object  to  it  on  the  ground  that  it  is  not  material. 

Mr.  LIST. — We  are  trying  to  show  that  we  have 
been  more  than  fair  with  you. 

The  COURT.— Objection  sustained. 
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Mr,  LIST. — I  offer  to  prove  by  this  witness  that 
on  August  31  he  reported  to  one  of  the  officials  of 
the  Northern  Pacific  of  having  inspected  about  two 
hundred  cars  and  having  found  approximately  fifty 
of  them  in  a  defective  condition;  that  he  gave  to 
the  Northern  Pacific  official  the  record  showing  the 
individual  numbers  of  those  cars  found  defective. 

Mr.  WINDEES. — Now^,  of  course,  counsel  knows 
that  is  not  competent.  I  object  to  it.  We  deny  the 
allegation. 

Mr.  LIST. — You  opened  the  door. 

Mr.  WINDERS.— I  did  not  open  the  door. 

The  COURT. — I  permitted  Mr.  Winders'  original 
question  as  to  reporting  to  the  officials  of  the  rail- 
road company,  and  Mr.  Winders  on  cross-examina- 
tion had  a  right  to  show,  if  he  could,  [116 — 81] 
any  conduct  on  the  part  of  the  witness  from  which 
he  might  argue  that  it  was  inconsistent  with  his 
testimony.  You  would  have  a  right  on  redirect  to 
explain  why  he  did  not  make  the  report  on  those 
particular  cars,  in  order  to  explain  aw^ay  the  con- 
duct that  Mr.  Winders  was  probably  preparing  him- 
self to  argue  as  inconsistent  with  his  testimony ;  but 
you  could  not  go  into  other  cars. 

Mr.  LIST. — He  has  answered  that  question,  which 
your  Honor  permitted,  that  he  found  out  it  did  not  do 
any  good. 

The  COURT. — I  sustain  the  objection  to  your 
offer.  The  jury  are  instructed  to  disregard  any 
statement  or  allusion  to  any  other  cars  found  de- 
fective and  reported. 
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Q.  (Mr.  LIST  continuing.)  It  has  been  sug- 
gested here  that  there  was  a  strike  on  and  at  that 
time  your  conduct  in  reporting  these  cases  for  pros- 
ecution was  not  in  a  spirit  of  fairness.  The  strike 
went  into  effect  in  July,  I  believe.  How  long  was 
it  after  that  before  you  reported  any  cases  against 
the  Northern  Pacific  for  prosecution  f 

Mr.  WINDERS. — I  object  to  that,  on  the  ground 
that  it  is  absolutely  immaterial. 

Mr.  LIST. — I  understand  that  counsel  raised  the 
question  of  fairness. 

The  COURT. — I  sustain  the  objection. 
Q.  (Mr.  LIST  continuing.)  Mr.  Winter,  Mr. 
Winders  asked  you  if  it  was  not  true  that  to  your 
knowledge  some  of  the  men  were  not  loyal  to  the 
Northern  Pacific  and  pointed  [117 — 82]  out  de- 
fects to  you  upon  which  you  based  your  prosecution. 
I  am  going  to  ask  you  to  state  whether  or  not  it  is 
true  that  the  employees  of  the  Northern  Pacific  did 
not  accuse  you  of  being  too  fair  to  the  Northern 
Pacific? 

Mr.  WINDERS. — I  object  to  that  as  having  noth- 
ing to  with  the  issue.  My  question  was  leading  up 
to  the  question  as  to  whether  or  not  those  men  actu- 
ally saw  those  defects,  or  whether  they  were  told 
about  them  by  some  disgruntled  employees. 

The  COURT. — We  have  only  got  a  limited  time 
to  finish  this  case.     I  sustain  the  objection. 
Mr.  LIST.— Exception. 
The  COURT.— Exception  allowed. 
Q.  (Mr.  LIST.)     Mr.  Winter,  when  these  trains 
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started  you  stood  there  observing  the  cars  that  were 
defective.  State  whether  or  not  you  only  stood 
there  for  the  purpose  of  observing  the  movement 
of  the  defective  cars,  or  whether  you  stood  there 
until  the  whole  train  went  out  % 

Mr.  WINDERS.— I  object  to  that  as  leading  and 
suggestive. 

The  COURT. — Objection  overruled. 

A.  We  stood  there  and  observed  whether  or  not 
the  particular  cars  that  were  defective  were  leaving 
in  the  train. 

Q.  Now,  Mr.  Winter,  you  testified  a  few  minutes 
ago  at  the  request  of  Mr.  Winders  about  the  clear- 
ance of  the  handhold  on  the  end  of  the  car, — the 
minimum  being  two  [118^ — 83]  inches.  I  don't 
know  whether  the  jury  understood  you  to  mean  that 
the  two  inches  must  be  out  from  the  end  of  the  car 
or  that  it  must  be  two  niches  below  the  top  of  the 
deck  of  the  car. 

A.  I  mean  that  the  clearance  of  the  handhold 
should  have  two  inches  all  around  the  full  length 
of  the  handhold  around  the  bar  that  is  used  as  a 
handhold. 

Q.  You  mean  extending  out  from  the  end  of  the 
car  % 

A.  Extending  out  from  the  end  of  the  car  as  well 
as  on  top. 

Q.  Would  that  mean  that  the  two  inches  would  be 
both  out  from  the  end  sill  and  two  inches  below  the 
top  of  the  car?        A.  Not  necessarily,  no. 

Q.  That  is  just  what  I  want  to  get  at, — what  you 
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meant  when  you  said  it  had  to  have  two  inches  clear- 
ance f 

A.  The  handhold  has  to  have  two  inches  clearance. 

Q.  From  what  I 

A.  From  the  end  of  the  car,  or  any  part  of  the 
end  of  the  car. 

Q.  Just  out  from  the  end  of  the  car?        A.  Yes. 

Q.  But  the  handhold  itself  could  be  at  a  level 
with  the  deck  of  the  car  ? 

A.  Yes,  it  might  be  applied  even  with  the  top  of 
the  decking. 

Mr.  LIST. — I  have  an  offer  to  prove  that  I  want 
to  make  later  on  when  the  jury  is  not  here.  May 
I  reserve  that,  your  Honor? 

The  COURT. — Yes,  sir;  at  five  o'clock  you  may 
make  your  offer.     [119 — 84] 

Recross-examination. 
(By  Mr.  WINDERS.) 

Q.  This  handhold  that  counsel  has  asked  about, — 
my  understanding  of  the  law  is  that  there  must  be 
two  inches  all  around  that  handhold  in  the  clear, — 
is  that  true  ?    A.  Yes,  sir. 

Q.  So  it  must  not  only  be  two  inches  out  here  (in- 
dicating), but  it  must  be  two  inches  out  here  (in- 
dicating), and  must  be  two  inches  from  the  obstruc- 
tion on  top  1 

A.  If  there  is  an  obstruction  there,  yes. 

Ql  That  is  what  you  testified  to  in  this  case. 
Isn't  that  what  you  are  suing  us  for,  that  it  did  not 
have  two  inches  clearance  on  top? 

A.  It  did  not  have  that  clearance  on  top. 
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Q.  That  is  what  you  are  suing  for? 

A.  Yes,  sir. 

Q.  In  other  words,  my  understanding  is  that  it 
is  your  contention  that  there  was  a  log  extending 
over  the  end  of  this  ear  so  that  it  came  within  two 
inches  of  the  grabiron? 

A.  Came  on  the  grabiron.  The  grabiron  may  be 
applied  up  on  the  decking. 

Q.  Was  it  applied  up  on  the  decking? 

A.  I  would  not  say.  It  was  applied  up  high 
enough  so  that  it  was  blocked  by  this  log  that  came 
down  over. 

(Witness   excused.)     [120—85] 

Testimony  of  William  E.  Weeks,  for  Plaintiff. 

WILLIAM  E.  WEEKS,  produced  as  a  witness 
on  behalf  of  plaintiff,  have  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  LIST.) 

Q'.  Mr.  Weeks,  where  do  you  live  ?        A.  Tacoma. 

Q.  What  is  your  business? 

A.  Inspector  for  the  Bureau  of  Safety,  Interstate 
Commerce  Commission. 

Q.  Were  you  with  Mr.  Winter  at  Auburn  on 
August  31,  1922  and  later  at  Centralia  on  September 
2,  1922,  and  at  Seattle  on  September  7,  1922? 

A.  Auburn  and  Centralia,  yes,  sir. 

Q.  How  long  have  you  been  with  the  Commission  ? 

A.  About  thirteen  years. 
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Q,.  Prior  to  that  time  were  you  in  the  railroad 
service?        A.  Yes,  sir. 

Q'.  What  capacity?        A.  I  was  engineer. 

Qi.  For  how  long? 

A.  About  ten  years  before  coming  out  here. 

Q.  Did  you  inspect  all  these  cars  that  Mr.  Winter 
testified  to?        A.  Yes,  sir. 

Q.  Did  you  make  a  personal  record  of  what  you 
saw  personally?        A.  Yes,  sir. 

Q.  Did  you  see  these  cars  leave  in  the  trains  that 
Mr.  Winter  testified  to?        A.  Yes,  sir.     [121—86] 

Q„  Referring  now  to  the  first  cause  of  action, 
Northern  Pacific  67219, — just  state  briefly  what  you 
found  its  condition  to  be. 

Mr.  WINDERS.— I  understand,  Mr.  Weeks,  that 
you  cannot  testify  except  by  referring  to  your  rec- 
ord. 

The  WITNESS.— What  is  that? 

Mr.  WINDERS. — You  have  not  any  independent 
recollection  outside  of  your  records? 

The  WITNESS.— I  have  not.  N.  P.  flat-car 
67219— 

Q.  (Mr.  LIST.)  Just  state  what  its  condition 
was  when  you  first  saw  it  and  when  it  went  out  in 
Extra  South  1263. 

A.  It  had  a  handhold  bent  on  the  "B"  end,  bent 
in  against  the  sill  opposite  the  lever,  with  no  clear- 
ance. 

Q.  What  did  you  find  the  condition  of  Northern 
flat-car  61585  to  be? 

A.  Had  an  undercut  tower  lever  missing  on  the 
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B"  end;  also  had  handholds  missing  on  the  "B" 
end. 

Mr.  LIST. — I  think  the  complaint  only  mentions 
the  automatic  coupler. 

Mr.  WINDERS.— Yes,  I  had  not  heard  about  the 
handholds. 

The  COURT.— That  part  about  the  handholds 
will  be  stricken. 

Q.  (Mr.  LIST.)  Referring  to  the  tenth  cause  of 
action,  car  No.  58618, — what  was  its  condition  when 
you  first  saw  it  and  when  it  was  leaving  in  the 
train  ? 

A.  It  had  a  side  ladder  tread  bent  and  no  clear- 
ance. 

Q.  What  was  the  location  of  that  ladder?  [122 — 
87] 

A.  On  the  ^'B"  end. 

Q.  Referring  now  to  the  third  cause  of  action, 
what  was  the  condition  of  Northern  Pacific  flat  car 
No.  68327  when  you  first  inspected  it  and  when  you 
saw  it  leave  in  Extra  East  engine  1616? 

A.  The  undercut  lever  was  missing  on  the  ''B" 
end. 

Mr.  WINDERS.— If  the  Court  please,  one  of  my 
witnesses, — Mr.  Nixon, — has  just  got  a  telegram 
saying  that  his  wife  is  ill  and  of  course  he  desires 
to  leave  as  soon  as  possible.  May  we  have  permis- 
sion to  put  him  on  out  of  order? 

Mr.  LIST. — Certainly;  we  have  no  objection  to 
that. 

(Mr.  Weeks  is  excused  from  the  stand  tempo- 
rarily.) 
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Testimony  of  Charles  L.  Nixon,  for  Defendant. 

CHARLES  L.  NIXON,  produced  as  a  witness 
on  behalf  of  defendants,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERSl) 

Ql  Where  do  you  reside?        A.  Portland. 

Q.  You  have  just  received  a  message  saying  that 
your  wife  has  been  taken  to  the  hospital. 

A.  Yes,  sir. 

Q.  In  whose  employ  are  you,  Mr.  Nixon?  [123 
—88] 

A.  Union  Pacific  and  O.-W.  R.  &  N. 

Q.  In  what  capacity?        A.  Conductor. 

Q.  You  were  acting  as  trainmaster  at  the  time 
of  the  strike,  were  you,  Mr.  Nixon?        A.  Yes,  sir. 

Q.  On  account  of  the  conditions  at  Centralia, 
were  you  loaned  to  the  Northern  Pacific  to  help  out 
at  that  point?        A.  I  was  sent  up  there  to  assist. 

Q.  Howi  much  railroad  experience  have  you  had, 
Mr.   Nixon?        A.  About  thirty-two   years. 

Q.  You  operated  trains  during  that  time, — 
handled  trains  and  equipment? 

A.  Yes,  all  the  time. 

Q.  What  was  the  condition  that  existed  at  Cen- 
tralia as  far  as  inspection  and  repair  of  cars  is 
concerned  on  the  2d  of  September? 

A.  There  was  not  anyone  up  there  but  Mr.  Alsip 
and  Mr.  Campbell  and  myself.  I  got  there  the 
night  of  the  second. 
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Q.  You  went  to  work  on  the  night  of  the  second? 

A.  Yes.  I  worked  up  at  the  depot  the  night  of  the 
second  particularly  helping  get  passenger  trains 
through  there. 

Q.  If  you  did  not  get  there  until  the  night  of 
the  second, — these  cars  went  out  the  morning  of 
the  second, — you  were  not  there  the  morning  of 
the  second? 

A.  I  think  I  went  up  there, — I  think  I  got  there 
at  1:25  on  the  second;  1:25  P.  M.     [124—89] 

Q.  These  trains  went  out  before  that? 

A.  July.  I  went  up  there  on  the  second  day  of 
July. 

The  COURT. — I  thought  you  said  September. 

Q.  (Mr.  WINDERS  continuing.)  You  have 
checked  over  these  cars  in  the  several  causes  of 
action  that  are  claimed  to  have  moved  from  Cen- 
tralia  in  a  defective  condition. 

A.  Yes,  I  have  heard  the  evidence. 

Q.  You  have  checked  over  the  causes  of  action 
as  to  those  cars?        A.  Yes,  sir. 

Q.  Were  you  on  duty  at  the  time  these  trains 
moved,  Mr.  Nixon?  Did  you  inspect  these  trains 
in  which  these  cars  were  supposed  to  be  contained? 

A.  I  presume  possibly  that  I  did. 

Mr.  LIST. — I  move  to  strike  that,  if  your  Honor 
please. 

The  COURT. — The  motion  will  be  granted. 

Q.  (Mr.  WINDERS  continuing.)  Were  you  in- 
specting those  cars  that  went  out  in  those  trains 
tlie  morning  of  the  second  of  September? 
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A.  Yes,  sir,  I  was  there. 

Q.  Were  there  any  records  kept  of  the  inspec- 
tion at  that  time,  Mr.  Nixon? 

A.  None  so  far  as  I  knowi.  None  kept  by  me  or 
Mr.  Alsip. 

Q.  You  and  Mr.  Alsip  were  inspecting  trains 
on  that  morning,  were  you  not? 

A.  Yes,  sir;  and  all  the  other  mornings. 

Q.  Did  you  work  together? 

A.  Yes,  sir;  we  worked  together. 

Q.  That  was  necessary  for  other  reasons  than 
inspection,     [125 — 90]     Mr.  Nixon? 

A.  We  thought  so. 

Q.  Now,  it  has  been  testified  that  ordinarily 
these  cars  are  inspected  and  slight  repairs  made 
before  they  are  put  into  the  train.  Is  that  cor- 
rect, Mr.  Nixon,  in  normal  times? 

A.  Yes,  in  normal  times. 

Q.  Just  tell  the  jury  when  and  what  time  these 
cars  leaving  Centralia  on  this  day, — all  cars  leav- 
ing Centralia  on  the  second  day  of  September, 
leaving  in  the  morning, — were  inspected  and 
whether  they  were  inspected  before  they  were 
put  into  the  train  or  after? 

A.  They  were  inspected  after  they  were  put  into 
the  train. 

Q.  Who  is  Mr.  Alsip? 

A.  He  is  trainmaster  for  the  Northern  Pacific. 

Q.  How  long  would  you  work  on  a  train? 
Would  you  work  on  the  train  inspecting  and  re- 
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pairing  until  after  the  road  engine  was  attached 

or  until  the  train  went  out? 

A.  We  would  wait  until  the  train  went  out.  The 
last  thing  we  did  was  to  test  the  air. 

A.  Did  you  find  on  cars  moving  at  this  time  and 
other  times  these  grabirons  that  were  bent  in  against 
the  cars?        A.  Yes,  sir. 

Q.  Did  you  find  cars  that  had  a  coupling  lever 
off  or  loose?        A.  Yes,  sometimes  we  did. 

Q.  What  would  you  do  in  those  cases? 

A.  In  case  we  could  not  fix  them,  we  had  them  set 
out. 

Q.  Could  you  fix  a  bent  handhold? 

A.  Yes,  they  were  very  simple.  We  carried  a 
short  bar.     [126—91] 

Q.  Did  you,  fix  the  hand  levers  on  these  auto- 
matic brakes?        A.  How  is  that? 

Q.  These  levers  on  the  brakes  that  wiere  pulled 
up, — these  brake  staffs?        A.  Couplers? 

Q.  Couplers. 

A.  We  repaired  a  great  many  of  them  with 
wire.  We  did  not  have  anything  else  to  do  it 
with. 

Q.  You  repaired  them  with  wire? 

A.  Yes,  take  it  where  there  was  a  connection 
broke  or  a  link  broken,  w!e  would  take  a  short  piece 
of  wire  and  repair  it  so  that  they  could  be  operated 
from  the  outside. 

Q.  Do  you  remember  seeing  Mr.  Weeks  and  Mr. 
Winter  around  the  Centralia  yards? 
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A.  I  remember  seeing  Mr.  Winter  a  time  or 
two.     I  don't  remember  seeing  Mr.  Weeks. 

Q.  Were  you  around  these  trains  at  the  time  the 
trains  actually  pulled  out? 

A.  Usually  we  were  there  until  they  started  to 
pull  out. 

Q.  Why  were  you  there  until  they  started  to 
pull  out? 

A.  The  last  thing  we  did  was  to  make  a  terminal 
air  test.     That  was  up  to  us  to  do  before  they  left. 

Q.  If  these  cars,  as  was  testified  to  by  Mr.  Win- 
ter and  as  will  probably  be  testified  to  by  the 
other  witness,  did  come  into  that  yard  with  a 
bent  grabiron  or  a  step  off,  or  a  handhold  loose, 
would  those  repairs  be  made  under  the  conditions 
existing  at  Centralia  during  'the  strike  before 
they  were  put  into  the  train  to  go  out?     [127 — 92] 

A.  No,  we  did  not  make  any  inspection  of  the  in- 
coming trains. 

Q.  You  made  no  inspection  and  no  repairs  until 
the  train  was  made  up  to  go  out? 

A.  That  is  it. 

Q.  We  will  refer  here  to  these  Centralia  cases. 
They  say  that  on  car  64036  the  sill  step  on  the  left- 
hand  end  of  the  side  of  the  car  near  the  "A"  end 
was  broken.  They  now  have  testified  that  it  was 
clear  off.  Now,  is  it  a  serious  matter  or  much  of 
a  task  to  put  on  a  sill  step? 

A.  It  would  depend  of  course  on  whether  the 
bolts  Avere  broken.     As  a  rule  it  is  not,  no. 
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Q.  Did  you  put  sill  steps  on  cars  that  were  miss- 
ing at  Centralia  during  this  period? 

A.  Once  or  twice. 

Q.  The  repair  or  fixing  of  a  sill  step  or  straighten- 
ing out  a  brake  rod, — that  would  be  done  after 
the  cars  had  been  switched  into  the  train  to  go  out  ? 

A.  We  would  not  find  them  before  that. 

Q.  You  would  not  look  for  them  before  that? 

A.  No,  did  not  have  time. 

Q.  What  is  the  fact  as  to  whether  or  not  after 
the  road  engine  was  attached  to  the  train  and  the 
train  had  moved  some  distance  you  would  hold  up 
the  train  until  you  could  go  through  your  train  and 
straighten  out  any  defects  that  you  could  straighten 
out? 

A.  We  always  had  that  done  before  they  would 
get  out.  We  inspected  the  train  before  we  made 
the  air  test. 

Q.  It  is  alleged  that  on  the  second  day  of  Sep- 
tember, 1922,  [128—93]  the  following  cars  at 
Centralia  were  hauled  out  over  the  main  line  with 
the  following  defects:  C.  B.  &  Q.  flat  No.  90501, 
the  uncoupling  lever  being  disconnected  from  lock 
block  of  coupler  on  the  ''B"  end;  N.  P.  box-car  No. 
24620,  the  lock  link  of  the  coupler  on  the  "B"  end 
being  broken;  N.  P.  car  63839,  with  the  hand 
brake  chain  broken;  N.  P.  64036,  with  the  sill  step 
on  the  left-hand  end  broken;  and  N.  P.  flat  61753, 
with  the  handhold  on  the  right-hand  side, — I  will 
not  ask  you  that  question  just  now, — what  is  your 
testimony  as  to  whether  or  not  when  those  trains 
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actually    left    Centralia    out    on    their    road    runs 

those  defects  existed  in  those  cars? 

A.  I  don't  think  they  existed  when  they  left. 
If  they  were  defective  in  the  first  place,  because 
sill  steps  and  all  those  defects  such  as  undercut 
levers  and  more  especially  the  handholds  would  be 
looked  after  pretty  close. 

Q.  Were  there  any  trains  that  you  permitted  to 
gjo  out  from  Centralia  with  cars  containing  defects  as 
testified  to  here  existing  when  they  went  out  on 
the  main  line?        A.  Not  to  my  knowledge. 

Q.  Did  you  and  Alsip  inspect  each  car  in  these 
trains  ? 

A.  He  went  up  one  side  and  I  the  other.  I  don't 
know  just  what  time  they  got  more  help  there ;  but 
I  don't  think  they  had  it  at  that  time. 

Q.  Now,  you  have  heard  the  testimony  here  as  to  a 
log  fouling  the  end  handholds.  Did  those  North- 
ern Pacific  cars  have  bunks  on  them? 

A.  Yes,  they  had  long  bunks.     [129 — 94] 

Q.  Did  those  bunks  extend  up  above  the  floor, 
and  if  so,  how  high  ?        A.  Six  or  eight  inches. 

Q.  So  that  when  the  log  would  lie  on  that  car 
the  log  itself  would  be  elevated  six  or  eig'ht  inches 
above  the  floor  of  the  car?        A.  Yes,  sir. 

Q.  Did  you  ever  in  your  twenty-eight  years'  ex- 
perience as  a  train  man  or  in  your  experience  at 
Centralia  ever  see  on  a  log  car  with  bunks  or  any 
logging  car  anywhere  a  log  that  could  extend  down 
low  enough  to  foul  the  handhold,  or  leave  less  than 
two  inches  clearance  on  the  handhold  of  the  car? 
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A.  I  can't  ever  recall  a  case  where  it  did. 
Q.  As  a  railroad  man,  tell  this  jury  whether  in 
your  opinion  that  is  a  situation  that  is  possible  on 
a  log  flat  with  bunks  on  it, — a  situation  so  that 
the  log  could  have  its  end  gotten  down  low  enough, 
lying  on  the  bunk,  to  be  within  two  inches  of  the 
grabiron  on  the  end? 

'  A.  I  never  saw  one  do  that,  because  it  is  elevated 
eight  inches  from  the  top  of  the  floor,  and  they  are 
loaded  lengthways  of  the  car. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  You  went  over  there  July  1st?        A.  July  2d. 

Q.  How  long  did  you  stay  over  there? 

A.  I  stayed  over  there  until  some  time  about  the 
middle  of     [130 — 95]     September. 

Q.  You  were  there  on  September  2d.  On  Sep- 
tember 2d  you  were  there  working? 

A.  I  must  have  been. 

Q.  I  don't  want  to  know  what  you  must  have 
been.  I  want  to  know  if  you  were  there  on  Septem- 
ber 2d?        A.  Yes. 

Q.  You  are  sure  of  that?        A.  Yes. 

Q.  How  many  were  working  there  at  that  time? 

A.  I  don't  know. 

Q.  There  was  usually  somebody  working  in- 
specting cars  besides  yourself? 

A.  Mr.  Alsip  was  there. 

Q.  What  was  he  doing? 
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A.  He  was  helping  get  the  trains  out  and  light  re- 
pair work, — whatever  was  necessary. 

Q.  The  same  repair  work  that  you  did"? 

A.  Yes. 

Q.  Was  anybody  else  there? 

A.  Yes,  we  had  some  fellows  there.  I  have  no 
recollection  of  how  many  or  what  their  names  were. 

Q.  I  don't  want  their  names,  I  want  to  know  how 
many  more  men  there  were  on  September  2d  doing 
this  work  besides  yourself  and  Alsip  ? 

A.  I  cannot  tell  you. 

Q.  Would  you  say  there  were  four  or  five  or  more 
men  doing  inspecting? 

A.  There  were  possibly  four  or  five  more  men 
there,  but  they  were  not  all  doing  inspecting, 
because  they  didn't  [131 — 96]  know  anything 
about  it.  They  didn't  know  anything  about  de- 
fects. 

Q.  What  were  they  there  for  ? 

A.  To  help  whatever  repair  work  they  could  do. 

Q.  If  you  found  a  defect  you  would  turn  it  over 
to  them  to  make  repairs? 

A.  They  were  there  right  along  with  us. 

Q.  How  many  were  there  actually  making  inspec- 
tions, besides  yourself  and  Mr.  Alsip  ? 

A.  There  was  only  one  more  that  I  can  be  positive 
of. 

Q.  Three  of  you?        A.  Yes. 

Q.  All  three  of  you,  you  think,  inspected  every 
train  that   went   out   of   there?    Did  you  inspect 
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every  train  that  went  out  of  there  on  September 

second, — the  three  of  you? 

A.  Up  to  the  time  we  were  on  shift.  We  usually 
Tvent  to  work  at  seven  o'clock  in  the  evening  and 
went  off  at  seven  o'clock  in  the  morning  after  the 
rush  was  over. 

Q.  Your  shift  was  from  seven  o'clock  in  the  even- 
ing until  seven  o'clock  in  the  morning? 

A.  From  seven  o'clock  in  the  evening  until  most 
any  old  time  in  the  morning.  We  have  stayed  there 
as  late  as  ten  o'clock. 

Q.  You  and  Mr.  Alsip  and  whoever  else  was 
there, — ^you  all  inspected  each  train  that  went  out, — 
that  is  correct  ? 

A.  Yes,  sir,  at  least  two  of  us. 

Q.  At  least  two  would  inspect  every  train? 

A.  Yes. 

Q.  You  kept  those  cars  in  good  condition  that 
went  out?         [132—97] 

A.  I  would  not  say  good  condition. 

Q.  You  made  repairs  to  all  penalty  defects? 

A.  That  is  our  intention. 

Q.  You  testify  that  you  did  not  have  any  car 
sent  out  with  a  penalty  defect  such  as  testified  to 
by  Mr.  Winter, — that  is  correct? 

A.  Not  to  my  knowledge  it  never  did. 

Q.  If  they  did  not  go  out  in  that  condition,  if 
they  were  defective  you  made  repairs  to  them  be- 
fore they  went  out? 

A.  We  made  repairs  all  that  we  saw. 
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Q.  You  feel  that  you  kept  everything  in  good 
shape  that  went  out  of  there  at  that  timef 

A.  No. 

Q.  You  think  a  lot  of  cars  went  out  of  there 
that  were  defective? 

A.  Yes,  but  I  don't  think  that  so  many  of  them 
had  the  penalty  defects.  Those  are  the  ones  that 
are  easily  detected. 

Q.  You  did  not  make  any  record  of  any  trains 
that  you  inspected?        A.  No,  sir. 

Q.  You  did  not  make  an}^  record  of  any  car? 

A.  No. 

Q.  You  did  not  even  make  a  short  memorandum 
of  any  car  that  you  inspected? 

A.  Did  not  even  carry  a  pencil,  I  don't  think. 

Q.  You  think  that  the  two  of  you  kept  those 
trains  m  about  as  good  condition,  so  far  as  penalty 
defects  are  concerned,  as  they  were  kept  before  the 
strike?        A.  No. 

Q.  You  think  their  condition  was  worse  than  be- 
fore the  strike?     [133—98]         A.  Yes. 

Q.  There  must  have  been  a  good  many  of  those 
cars  got  away? 

A.  Not  of  the  nature  of  penalty  defects.  There 
is  a  lot  of  defects  on  a  car  that  I  don't  know  any- 
thing about;  but  those  particular  ones  are  brought 
to  my  attention. 

Q.  So  that  Centralia  at  that  time  was  a  repair 
point  for  penalty  defects? 

A.  I  cannot  say  as  to  that. 

Q.  You  made  repairs  there? 
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A.  We  fixed  anything  that  was  out  of  order  that 
we  could. 

Q.  Prior  to  that  time  that  you  came  from  the 
Union  Pacific  what  work  were  you  engaged  in  ? 

A.  I  have  been  conductor  for  the  Union  Pacific 
for  thirteen  years. 

Q.  Were  you  conductor  on  July  1,  1922? 

A.  Yes,  sir. 

Q.  What  kind  of  service?        A.  Freight. 

Q.  Between  what  points? 

A.  Centralia  and  Portland. 

Q.  The  strike  went  into  effect  July  1st? 

A.  Yes,  sir. 

Q.  Was  there  a  strike  on  the  Union  Pacific  at  that 
time?        A.  Yes,  sir. 

Q.  Did  it  affect  the  Union  Pacific? 

A.  It  affected  them,  yes. 

Q.  How  was  it  that  the  Union  Pacific  could  spare 
you  and  send  you  over  to  the  other  railroad  to  do 
this  work? 

A.  They  asked  me  to  go  up  there  and  help  super- 
vise and  help  get  the  trains  through  on  account  of 
the  delays  they  were  [134 — 99]  having, — serious 
delays. 

Q.  You  went  up  from  what  point? 

A.  From  Portland. 

Q.  Long  before  the  strike  went  into  effect  they 
were  having  those  serious  delays? 

A.  No,  they  had  delays  the  night  of  the  first. 

Q.  If  you  got  your  orders  on  the  first  and  the 


136  The  United  States  of  America  vs. 

(Testimony  of  Charies  L.  Nixon.) 

strike  went  into  effect  on  the  first,  you  got  pretty 

quick  action?        A.  Yes,  sir. 

Q.  You  think  that  was  the  reason?        A.  Yes. 

Q.  Did  you  have  any  serious  delays  on  the  Union 
Pacific?        A.  I  don't  know.     I  presume  so. 

Q.  Did  you  have  any  trouble  getting  men  on  the 
Union  Pacific?        A.  I  don't  know. 

Q.  How  long  was  it  before  any  men  were  sent  in 
there  besides  yourself  to  do  additional  w^ork?     , 

A.  Along  about  Labor  Day. 

Q.  None  were  sent  in  July  or  August? 

A.  Very  few.  Yes,  I  think  the  Northern  Pa- 
cific had  some  of  their  men  out  of  their  departments 
'that  came  in  and  assisted. 

Q.  The  question  has  been  raised  here,  Mr.  Nixon^ 
about  some  railroad  men  being  antagonistic  to  the 
Northern  Pacific.  I  assume  of  course  that  you 
know. 

Mr.  WINDERS.— What  is  that  question? 

Mr.  LIST. — The  question  has  been  raised  about 
some  railroad  men  being  antagonistic  to  the  North- 
ern Pacific. 

Q.  Mr.  LIST. — You  are  not  a  member  of  the 
S'witchmen's     [135 — 100]     Organization,    are   you? 

A.  No,  sir. 

Q.  Are  you  a  member  of  the  Inspectors'? 

A.  No. 

Q.  Were  you  a  member  of  the  machinists  or  any 
organization  that  went  out  on  strike? 

Mr.  WINDERS.— You  bet  he  was  not.  I  object 
to  that. 
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The  COUET. — Objection  sustained.  It  is  not 
cross-examination. 

Q.  (Mr.  LIST.)  Now,  Mr.  Nixon,  I  am  going  to 
ask  you  if  on  September  2d,  1922  you  made  any  in- 
spection at  all  of  certain  cars  that  went  out  in  train 
known  as  Extra  North,  engine  1251  and  1611? 

A.  I  don't  know.     I  haven't  any  record. 

Q.  Are  you  able  to  tell  us  if  Northern  Pacific  car 
61753  was  defective  and  whether  you  or  Mr.  Alsip 
discovered  the  defect  and  made  any  repairs? 

A.  I  am  not  able. 

Q.  That  is  true  of  all  the  cars  that  went  out  on 
September  2d'?        A.  I  haven't  any  record. 

Q'.  Have  you  any  record  of  the  orders  under 
which  you  were  sent  from  the  Union  Pacific  over  to 
Oentralia?    Were  you  sent  on  a  written  order? 

A.  No. 

Redirect  Examination. 
(By  Mr.  WINDERS.) 

Q.  Have  you  any  feeling  one  way  or  the  other 
either  for  the  Northern  Pacific  or  against  whoever 
may  be  responsible  for  this  lawsuit?     [136 — 101] 

A.  Not  a  bit  in  the  world. 

Q.  You  think  a  whole  lot  of  the  United  States, 
just  as  I  do,  do  you?        A.  Yes,  indeed. 

Q.  As  far  as  these  trains  that  counsel  has  been 
talking  about,  you  didn't  keep  any  number  of  the 
engine  or  the  train  ?        A.  No,  we  had  no  time. 

Q.  And  there  were  some  men  that  were  sent  down 
there  for  the  purpose  of  doing  what  they  could  to 
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assist  after  the  first  of  July.     There  were  more  men 

from  time  to  time  sent  down  to  Centralia'? 

A.  Yes,  very  few. 

Q.  But  so  far  as  the  inspection  of  the  cars  were 
concerned  and  seeing  that  commodities  moved 
through  Centralia  that  was  up  to  you  and  Alsip  and 
Campbell?        A.  Yes. 

Q.  Who  is  Campbell? 

A.  Campbell,  I  think,  is  superyisor  of  bridges  and 
buildings  for  the  Northern  Pacific. 

Q.  Supervisor  of  bridges  and  buildings'? 

A.  Yes.    ■ 

Q.  For  the  Northern  Pacific  ? 

A.  For  the  Northern  Pacific. 

Q.  Counsel  says  that  you  kept  all  the  cars  moving. 
Were  there  defective  cars  that  you  could  not  make 
light  repairs  to  that  were  set  out  at  Centralia  ? 

A.  There  were. 

Q.  When  you  and  Alsip  and  Campbell  went  along, 
did  you  look  to  see  that  all  the  grabirons  were  on 
the  cars?        A.  Yes,  sir.     [137—102] 

Q.  Did  you  look  to  see  that  all  of  the  brake  levers 
were  working? 

A.  Yes,  we  found  a  good  many  of  them  discon- 
nected; but,  as  I  told  you,  we  fixed  those  up  with 
wire. 

Q.  Did  you  find  brake  staffs  on  these  log  flats 
that  were  bent?        A.  Many  of  them. 

Q.  Did  you  permit  any  of  those  brake  staffs  to  go 
out  if  they  would  not  operate  ?        A.  No,  sir. 
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The  COUET.— Did  you  understand  that  last 
question  ? 

Mr.  WINDERS.— I  asked  if  he  permitted  any 
cars  that  had  bent  brake  staffs  that  would  not  oper- 
ate to  go  forward  from  Centralia. 

The  COUET.— Did  he  prevent? 

Mr.  WINDEES. — Did  he  permit  them  to  go  for- 
ward.    I  beg  your  Honor's  pardon. 

Q.  Would  it  be  possible  for  any  inspector  to  go 
through  that  yard  while  the  cars  were  being  in- 
spected, and  from  the  inspection  then  made  deter- 
mine the  condition  of  those  cars  when  they  left 
Centralia?  In  other  words,  would  the  condition  of 
the  cars  before  they  were  switched  into  the  outgoing 
train  be  any  indication  as  to  their  condition  when 
they  went  out  of  town  ? 

A.  No.  The  more  so  with  logs  or  with  a  com- 
modity loaded  on  a  flat  car  than  others,  because  in 
a  switching  movement  they  are  shifted  either  way 
with  any  rough  handling. 

Q.  Have  you  ever  seen  any  logs  shift  over  so  it 
would  get  within  two  inches  of  the  handhold? 
[138—103] 

A.  No. 

Eecross-examination. 
(By  Mr.  LIST.) 

Q.  I  understood  you  to  say  that  you  inspected  the 
cars  and  if  you  found  a  defect  and  you  notified  the 
repair  man  and  made  repairs?        A.  No. 

Q'.  You  made  the  repairs  yourself? 

A.  We  made  repairs.    Later  on  in  the  latter  part 
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of  the  trouble  we  had  a  few  that  they  sent  up  there. 
Tf  they  were  along  and  we  found  a  handhold  bent 
we  would  have  them  straighten  it,  and  we  would 
move  on  up  to  avoid  delay. 

Q.  I  didn't  understand  whether  you  would  make 
those  yourselves  or  not? 

A.  We  made  the  repairs. 

(Witness  excused.)     [139—104] 

Testimony    of    William    E.    Weeks,    for    Plaintiff 

(Recalled.) 

WILLIAM  E.  WEEKS,  recalled,  testified  as 
follows : 

Q.  (Mr.  LIST  resuming  direct  examination.) 
Did  you  inspect  Northern  Pacific  flat  car  No.  68327  ? 

A.  Yes,  sir. 

Q.  Just  state  what  its  condition  was  when  you 
first  inspected  it  and  when  it  went  out  in  Extra 
1616.         A.  That  is  the  third  cause  of  action? 

Q.  That  is  the  third  cause  of  action,  yes. 

A.  No.  68327.  The  tower  on  the  coupling  lever 
missing  on  the  '^B"  end. 

Q.  Referring  to  the  fourth  cause  of  action — car 
No.  66150, — state  what  its  condition  was  when  you 
first  inspected  it  and  when  you  saw  it  leave  in  train 
No.  930,  engine  1784. 

A.  Vertical  brake  shaft.  Log  loaded  on  top  of 
brake  wheel.     Inoperative. 

Q.  Referring  to  the  fifth  cause  of  action, — what 
was  the  condition  of  Northern  Pacific  car  No.  61611 
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when  you  first  inspected  it  and  when  you  saw  it 

leave  ? 

A.  Brake  shaft  bent  over.  Car  loaded  with  logs. 
Inoperative. 

Q.  The  sixth  cause  of  action, — car  No.  63242, — 
what  was  its  condition  when  you  first  inspected  it 
and  when  it  left  in  train  No.  930? 

A.  Vertical  brake  shaft  bent  over  the  car.  In- 
operative. 

Q.  Referring  to  the  seventh  cause  of  action, — 
what  was  the  condition  of  Northern  Pacific  flat  car 
No.  68347  when  it  was  first  inspected  and  when  you 
saw  it  leave  in  train  No.  930? 

A.  Handhold  missing  from  the  ''A"  end  left  side. 
[140—105] 

Q.  Left  side  facing  that  end, — is  that  what  you 
mean  ? 

A.  That  would  be  the  left  side  facing  the  "A"  end 
of  the  car. 

Q.  Was  that  a  side  or  end  handhold  ? 

A.  An  end  handhold. 

Q.  Referring  to  the  eighth  cause  of  action, — 
Northern  Pacific  car  No.  67105, — what  was  its  con- 
dition when  you  inspected  it  and  when  it  left  in 
train  No.  930?        A.  Brake  wheel  missing. 

Mr.  WINDERS.— I  have  admitted  that  car  was 
defective. 

Q.  (Mr.  LIST.)  Referring  to  the  ninth  cause  of 
action, — Northern  Pacific  flat  car  No.  64764, — what 
was  its  condition  when  it  left  in  train  930  and  when 
you  first  inspected  it? 
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A.  Botli  side  handholds  missing  on  the  "B"  end. 

Q.  Eeferring  to  the  eleventh  cause  of  action,  what 
was  the  condition  of  Northern  Pacific  flat  car  No. 
67399  when  you  first  saw  it  and  when  it  left  in  train 
930'? 

A.  Handhold  bent  in  the  sill,  right  side.  No 
clearance. 

Q.  Was  that  an  end  or  side  handhold  I 

A.  A  side  handhold. 

Q.  Referring  to  the  twelfth  cause  of  action, — 
Northern  Pacific  flat  car  No.  65296, — what  was  its 
condition  when  it  left  and  when  you  first  inspected 
it?        A.  Brake  shaft  bent.     Inoperative. 

Q.  Referring  to  the  thirteenth  cause  of  action, — 
Northern  Pacific  car  No.  61753  on  September  2d  at 
Centralia, — ^what  was  its  condition  when  you  first 
saw  it  and  what  was  its  condition  when  you  saw  it 
leave?     [141—106] 

A.  Log  over  handhold  on  ''A"  end  and  right-hand 
sill. 

Q.  What  effect  did  that  have  on  the  use  of  that 
handhold  ? 

A.  Gave  it  no  clearance.     It  could  not  be  used. 

Q.  Referring  to  the  fourteenth  cause  of  action, 
what  did  you  observe  to  be  the  condition  of  North- 
ern Pacific  flat  car  number  64036  when  it  left  in 
train  969  from  Centralia  ? 

A.  Sill  step  missing  "A"  end  right  side. 

Q.  Referring  to  the  fifteenth  cause  of  action, — 
C,  B.  &  Q.  flat  car  No.  90501, — what  was  its  con- 
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dition  when   it   left   Centralia   on  the   2d   day   of 

September  ? 

A.  Lock  link  disconnected  on  the  ''B"  end. 

Q.  Referring  to  the  sixteenth  cause  of  action, — 
Northern  Pacific  box-car  No.  24620, — what  was  its 
condition  when  it  left  Centralia  on  September  2d, 
1922?        A.  Lock  link  broken.     Sharon. 

Q.  You  mean  a  Sharon  coupler? 

A.  Sharon  coupler  on  the  ^'B"  end. 

Q.  Referring  to  the  seventeenth  cause  of  action, — 
Northern  Pacific  flat  car  No.  63839, — what  was  its 
condition  when  it  went  out  in  Extra  North  1672? 

A.  Broken  brake  chain  about  one  foot  from  the 
rear  end.     Hanging  down. 

Q.  Referring  to  the  eighteenth  cause  of  action, — 
C  G.  W.  box-car  No.  13330, — what  was  its  condition 
when  it  was  moved  from  the  interchange  track  to 
the  Northern  Pacific  in  Seattle  on  September  7, 
1922? 

A.  The  coupler  was  30  inches  high  on  the  "A" 
end.     [142—107] 

Cross-examination. 
(By  Mr.  WINDERS.) 

Q.  Mr.  Weeks,  you  have  been  at  this  work  a  good 
many  years,  haven 't  you  ? 

A.  Yes,  sir,  quite  a  few  years. 

Q.  You  would  not  say,  would  you,  Mr.  Weeks, 
that  taking  this  whole  bunch  of  eighteen  violations, 
there  was  anything  serious  about  them? 

A.  I  don't  get  your  question. 
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Q.  I  say  taking  this  whole  bunch  of  eighteen 
violations,  as  you  saw  them,  there  wasn't  anything 
very  serious  about  them,  was  there? 

A.  The  seriousness  would  be  to  the  men  that  tried 
to  use  them  and  they  would  not  be  there. 

Q.  Now,  a  great  bunch  of  these  cars,  for  instance, 
went  out  to  the  Northwest  Lumber  Company  loaded 
with  logs, — to  Lake  Washington, — to  Narco, — you 
know  where  that  is  ?        A.  Yes. 

Q.  The  complaint  about  them  is  that  when  you 
and  Winter  looked  at  them  there  were  some  of  the 
grabirons  that  had  been  pounded  in  close,  and  some 
of  these  uncoupling  levers  were  not  working,  and 
the  most  of  them,  these  brake  shafts  were  bent? 
There  wouldn't  be  anybody  going  to  use  those  brake 
shafts  or  those  uncoupling  levers,  until  they  got 
that  whole  string  of  log  flats  out  here  on  Lake 
Washington  ? 

A.  That  depends,  if  I  may  answer  it  in  my  way. 

Q.  Without  going  into  great  detail,  you  do  con- 
sider, then,  as  an  inspector  of  safety,  that  the  char- 
acter of  equipment  in  the  movement  being  made 
constituted  a  very,  [143 — 108]  very  serious  in- 
fraction. 

A.  Yes,  I  would  consider  them  serious  infrac- 
tions. 

Q.  You  felt  that  these  log  flats, — they  were 
practically  all  log  flats,  weren't  they.  Weeks? 

A.  Yes,  I  think  they  were. 

Q'.  Moved  undoubtedly  off  logging  railroads  onto 
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the  company  tracks.       Most  of  these  log  flats  are 

loaded  in  some  logging  railroad,  aren't  they? 

A.  Yes,  sir. 

Q.  You  would  think  that  a  loaded  box-car,  loaded 
with  commercial  freight  going  over  the  Cascade 
mountains,  that  had  something  wrong  with  its  air, 
something  wrong  with  its  actual  ability  to  couple, 
would  be  a  great  deal  more  serious  tTian  a  bent 
handhold  or  a  missing  coupling  lever  on  a  log  flat  ? 

A.  No,  I  would  class  them  in  the  same  serious- 
ness. 

Q.  In  other  words,  as  an  arm  of  the  government 
you  would  class  anything  of  this  character,  one  as 
serious  as  the  other  *? 

A.  Anything  that  I  considered  in  violation  of  the 
Interstate  Commerce  Commission,  yes. 

Q.  Now,  you  went  out  to  Auburn  that  morning, 
did  you.  Weeks? 

A.  I  cannot  say  unless  I  can  see  my  travel 
sheet. 

Q.  That  book  you  have  got  there, — doesn't  that 
show  where  you  worked  the  day  before? 

A.  Not   necessarily. 

Q.  You  might  look  and  see,  Mr.  Weeks. 

A.  (Looking  at  book.)  No,  Mr.  Winders,  this 
shows  only  the  last  violation  that  was  filed,  which 
was  filed  June  21,  approximately  90  days  before 
that.  This  is  not  the  [144 — 109]  regular  inspec- 
tion book. 

Q.  So  that  that  book  only  shows  the  time 
previous  that  you  have  made  a  violation  report? 
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A.  That  we  filed  any  suits  for  prosecution;  yes, 
sir. 

Q.  Do  you  remember  of  staying  all  night  in 
Auburn  in  the  last  of  August  or  about  Labor  Day? 

A.  No,  I  don't  think  I  did. 

Q.  You  live  in  Seattle,  do  you,  Mr.  Weeks'? 

A.  I  live  in  Tacoma. 

Q.  You  were  with  Winter,  I  suppose,  when  he 
made  these  various  examinations?        A.  Yes,  sir. 

Q'.  Does  your  book  give  us  any  more  accurate  time 
as  to  the  time  you  discovered  these  defects  than 
Winter's? 

A.  I  don't  know  whether  it  does.  If  you  wiil 
specify  what  you  want  I  will  give  you  what  I 
have. 

Q.  We  will  just  start  right  out  now  and  take 
this  bunch  of  cars  going  to  Renton  and  Narco.  Car 
No.  66150?        A.  What  count  is  that? 

Q.  The  fourth  count.  What  time  did  you  ex- 
amine that  car? 

A.  The  way  the  notes  are  made  in  the  office,  Mr. 
Winders,  in  showing  the — 

Q.  The  question  now  is,  what  time,  if  your  record 
shows,  did  you  examine  that  car? 

A.  The  record  shows  first  inspected  from  eight 
until  8:50. 

Q.  From  8  until  8:50? 

A.  May  I  read  my  notes  ? 

Q.  Does  that  have  to  do  with  the  time? 

A.  It   does.     [145—110] 

Q.  Go  ahead. 
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A.  The  following  cars  first  inspected  8  to  8:50, 
and  all  eight  cases  handled  over  the  main  line  in 
regular  local  freight  train  containing  lumber,  hay, 
and  other  revenue  in  this  train. 

Q.  You  have  them  all  bunched  as  between"  8 
and  8:50? 

A.  That  is  the  time  we  first  discovered  the  cars 
to  be  defective. 

Q.  Have  you  got  any  record  of  any  time  that  you 
examined  them  after  8:50  in  the  morning? 

A.  The  time  that  they  departed  only. 

Q.  What  time  did  they  depart? 

A.  9:50.  That  is  the  time  the  train  started  to 
move. 

Q'.  As  a  matter  of  fact,  your  record  shows  that 
all  of  the  eight  cars  going  out  towards  Seattle  were 
inspected  between  8  and  8:50  except  when  they 
went  out  in  the  train?        A.  Yes,  sir. 

Q.  So  that,  as  a  matter  of  fact,  if  Mr.  Winter 
examined  a  car  at  9:45,  you  were  not  with  him 
when  he  made  that  examination?        A.  Let  us  see. 

Q.  What  car  nimibers  have  you  got  there  between 
8  and  8:50? 

A.  Between  8  and  8:50,  68347,  63242,  and  61611. 

Q.  Now,  61611  is  the  fifth  cause  of  action? 

A.  Yes,  sir. 

Q.  Concerning  which  he  testified  that  he  made  an 
inspection  at  9:45.  If  he  made  an  inspection  at 
9:45,  and  you  made  your  last  inspection  at  8:50, 
you  were  not  with  him  [146 — 111]  when  he  made 
that  last  inspection  ? 
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A.  We  don't  necessarily  trail  each  other  in  that 
way. 

Q.  Anyway,  you  did  not  look  at  any  of  these  cars 
until  the  train  went  out  of  the  yard  % 

A.  I  don't  say  that  I  did  not  look  at  them.  I 
said  I  kept  no  record. 

Q.  I  understood  you  to  say  that  you  did  not  ex- 
amine them  after  8:50  until  you  saw  the  train  go 
out  of  the  yard? 

A.  I  cannot  say  that  I  did  not.  I  say  that  I  kept 
no  record. 

Q.  I  knew  that  you  would  say  that,  because  I 
knew  that  it  was  a  fact.        A.  That  is  a  fact. 

Q.  This  train  went  towards  Seattle,  didn't  it? 

A.  930.  I  would  not  say.  It  went  north.  It 
must  have  gone  towards  Seattle. 

Q.  It  would  have  to  have  gone  between  Auburn 
and  Kent  to  have  gone  north.  As  a  matter  of  fact, 
it  went  over  the  belt  line.  It  went  around  to 
Renton.     Let  us  look  at  67219.        A.  67219. 

Q.  That  is  the  first  cause  of  action,  Mr.  Weeks, — 
and  61585.        A.  67219. 

Q.  When  did  you  look  at  that  car? 

A.  Handhold  bent  against  car.     No  clearance. 

Q.  When  did  you  examine  that  car  according  to 
your  records  ?        A.  About  9 :30. 

Q:  About  9:30?        A.  Yes.     [147—112] 

Q'.  How  about  the  next  car, — 61585? 

A.  Let  us  see  what  that  says.     About  9:45. 

Q.  You  must  have  had  to  skip  some  to  get  up  at 
9:50  and  watch  this  other  train  go  out.     These  two 
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cars  were  on  different  trains.     These  two  cars  that 
you  examined, — one  at  9:30  and  one  at  9:45,  did 
not  go  out  on  this  train  that  left  at  9:50. 

A.  No,  but  when  they  got  on  the  lead  they  would 
be  on  the  same  track. 

Q.  When  you  left  those  cars  at  9 :45, — 67219  and 
61585, — was  the  road  engine  attached?  That  was 
thirty-five  minutes  before  the  train  left? 

A.  I  can't  say. 

Q.  Now,  then,  let  us  see.  There  was  another 
train  left  at  10:10, — car  No.  68327, — third  cause  of 
action, — what  time  did  you  look  at  that  car? 

A.  About  nine  o'clock.     Nine  A.  M. 

Q.  About  nine?        A.  Yes. 

Q.  You  probably  went  from  the  one  train  over 
to  that  train, — you  went  from  the  first  train  which 
you  testified  you  examined  at  8:50', — examined  that 
train,  and  got  over  to  the  other  train  about  9 :30. 

A.  I  can't  say. 

Q.  Anyhow  we  have  got  nine  cars  here  that  you 
examined  between  8  and  8:30  and  8:50'?         A.  8:50. 

Q.  Then  you  examined  another  train  at  9:30  and 
9:45,  and  you  examined  this  car  when? 

A.  This  car  here  (indicating)  ?     [148 — 113] 

Q.  Yes.  A.  About  nine  o'clock. 

Q,  Getting  through  with  this  first  train  at  8:50, 
examining  this  train  at  nine, — the  second  train, — 
and  then  got  over  to  the  third  train  you  are  testify- 
ing to,  and  you  were  through  with  that  about 
9:45,  then  you  went  up  to  see  the  train  go  out  at 
9:50  and  came  back  to  see  a  train  go  out  at  10:10, 
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and  then  go  over  to  see  a  train  go  out  at  10:20. 

These  trains  all  go  out  from  different  sides  of  the 

yard. 

A.  Our  movements  to  see  three  trains  depart 
would  probably  cover  100  feet. 

Q.  How  long  are  these  big  freight  drags?  Give 
us  some  idea? 

A.  It  depends  on  how  many  cars  they  have. 

Q.  How  many  cars  do  you  think  they  have?  Do 
you  have  any  independent  recollection?        A.  No. 

Q.  These  cars  when  you  saw  them,  were  they 
being  switched  into  the  train  or  were  they  already 
in  the  train, — into  these  three  trains  ? 

A.  G8327, — my  notes  says  that  I  saw  it  leave, 

Q.  The  question  is  when  you  examined  that  car 
■some  little  time  before  the  train  did  leave,  was  it 
in  the  train  or  was  it  in  a  switching  movement  ? 

A.  I  can't  say. 

Q.  Can  you  say  as  to  any  of  these  cars  when  you 
saw  them,  whether  you  saw  them  in  a  train  actually 
or  in  a  switching  movement? 

A.  As  to  any  of  these  cars  you  were  speaking 
about,  I  cannot;  [149 — 114!]  but  as  to  the 
Centralia  cars,  I  can. 

Q.  Now,  we  will  leave  Auburn  and  go  to 
Centralia.     Did  you  stay  over  night  in  Centralia? 

A.  Yes,  sir,  I  generally  do.     I  think  I  did. 

A.  JUROR. — If  that  witness  will  face  this  way 
we  can  hear  him  much  better. 

Q.  (Mr.    WINDERS     continuing.)      All    right. 
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yhat  time  did  you  examine  car  No.  61753?     That  is 

the  first  Centralia  car. 

A,  About  7 :10  in  the  morning. 

Q.  About  7:10*?  That  is  the  car  on  which  the 
log  extended  over  within  two  inches  of  the  grabiron, 
isn't  it,  Weeks?        A.  Yes,  that  is  the  one. 

Q.  Did  you  ever  see  that  happen  before? 

A.  Yes. 

Q.  Have  you?        A.  Yes. 

Q.  Do  you  know  whether  this  car  had  any  bunks 
on  or  not? 

A.  Why,  the  majority  of  them  do,  Mr.  Winders. 
Some  of  them  do  not. 

Q.  To  what  is  this  end  handhold  attached  ? 

A.  The  end  handhold  is  applied  to  the  end  sill. 
On  the  Northern  Pacific  flat  cars,  as  a  general 
thing  they  have  a  piece  of  sheet  iron.  The  grab- 
iron  is  applied.  It  has  a  foot  on  it.  It  causes  it 
to  stand  up.  They  apply  that  very  close  to  the  top 
of  the  car.  That  question  has  been  raised  by  me 
with  j^our  department, — the  mechanical  depart- 
ment,— before  now,  that  when — 

Q.  Irrespective  of  any  dispute  as  to  the  proper 
way  to  [150 — 115]  put  on  those  things,  it  was 
not  violating  any  law  the  way  it  was  on  there  with- 
out this  log  was  on  it? 

A.  You  can  apply  it  any  way  as  long  as  you  have 
the  required  clearance. 

Q.  The  Northern  Pacific  officials  have  been  ap- 
plying it  this  way  a  good  many  years,  haven't 
they?  A.  I  naturally  think  so,  yes. 
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The  COURT. — (Addressing  the  jury.)  Bearing 
in  mind  the  cautions  that  I  have  heretofore  given 
you,  the  same  as  though  they  were  repeated  in 
open  court, — bearing  these  cautions  in  mind,  we 
will  adjourn  until  to-morrow  morning  at  ten 
o'clock. 

(Recess  to  Wednesday,  June  20,  1923,  at  ten 
A.  M.) 

Wednesday,  June  20.  1923,  10:00  A.  M. 
Continuation  of  Proceedings.     All  parties  present. 

Q.  (Mr.  WINDERS  resuming  cross-examina- 
tion.) Mr.  Weeks,  I  thought  that  I  had  left 
Auburn,  but  I  want  to  go  back  to  the  fourteenth 
cause  of  action.  Maybe  that  is  Centralia,  I  am 
not  sure.  In  that  case  you  are  referring  to  what 
car?    Well,  I  will  tell  you.     64036  Centralia. 

A.  Fourteenth  Centralia  on  9-2? 

Q.  Yes.        A.  64036,  yes.     [151—116] 

Q.  You  say  that  the  sill  step  was  completely 
broken  off  at  the  end  of  that  car? 

A.  Yes,  sir. 

Q.  What  engine  pulled  the  train  that  you  claim 
hauled  that  car  out  of  the  yard? 

A.  Engine  N'o.  1263. 

Q.  Engine  1263?        A.  Yes,  sir. 

Q.  1263?        A.  Yes,  sir. 

Q.  At  least  that  was  the  engine  that  was  at- 
tached to  the  train  in  which  this  car  was  contained 
at  the  time  you  saw  it? 

A.  That  was  the  engine  that  was  hauling  the 
train  as  they  pulled  out  of  town? 
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Q.  Where  were  you  when  this  train  pulled  out  of 
town? 

A.  I  was  in  the  south  end  of  the  yard. 

Q.  South  end?    A.  Yes,  sir. 

Q.  Is  that  the  end  away  from  the  depot  or  to- 
wards the  depot  ? 

A.  Towards  the  depot. 

Q.  How  close  to  the  depot? 

A.  I  should  judge  that  is  approximately  four  or 
five  city  blocks;  four  city  blocks  perhaps. 

Q.  You  said  yesterday  a  quarter  of  a  mile. 

A.  Did  I  say  a  quarter  of  a  mile? 

Q.  I  understood  you  to  say  that.  Maybe  it  was 
Mr.  Winter. 

A.  I  think  it  was  Mr.  Winter,  Mr.  Winders. 

Q.  Four  or  five  city  blocks?     [152—117] 

A.  Yes. 

Q.  Did  you  stand  alongside  of  this  engine  as  it 
went  out? 

A.  No,  I  can't  say  that  I  did.  My  observation 
is  to  see  that  the  engine  that  we  have  is  the  one  that 
is  pulling  the  train,  and  then  to  notice  the  defects  to 
be  sure  that  they  leave  as  prescribed. 

Q.  If  this  engine  1263  did  not  actually  pull  this 
train  down  on  the  Willapa  Harbor  country  where 
this  car  was  going,  it  would  be  pretty  good  evi- 
dence that  there  was  another  engine  went  out  on 
that  train,  wouldn't  it? 

A.  It  would  be  pretty  good  evidence,  but  it  did 
not  do  that,  under  my  observation. 

Q.  When  it  left  about  a  quarter  of  a  mile  from 
the  depot  it  had  this  engine  on  it? 
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A.  It  did,  when  it  passed  the  depot. 

Q.  Were  you  at  the  depot  when  it  passed  ? 

A.  I  was  not  at  the  depot  when  it  passed,  but  the 
train  did  not  stop. 

Q.  The  train  did  not  stop?    A.  No,  sir. 

Q.  You  are  certain?  You  are  just  as  positive 
that  your  record  that  has  the  engine  pulling  out 
this  train  as  engine  1263  is  correct,  as  you  are  any 
part  of  the  record  that  you  made? 

A.  I  am  so  stating  under  oath.  I  would  not  come 
here  if  I  did  not. 

Q.  I  say  you  are  just  as  certain  of  this  as  any- 
thing else  you  testified  to? 

A.  Yes,  sir. 

Q.  The  despatcher's  sheet  would  pretty  well 
show  accurately  [153 — 118]  what  engine  went 
out? 

A.  It  should. 

Q.  The  conductor  who  made  up  the  wheel  report 
handling  those  cars  would  know,  wouldn't  he? 

A.  He  ought  to  know. 

Q.  He  would  be  with  the  train  and  the  cars  all 
the  time,  wouldn't  he? 

A.  Yes,  he  should  be. 

Q.  He  would  be?    A.  He  should  be,  I  say. 

Q.  Now,  then,  let  us  turn  to  another  Centralia 
case.  You  were  in  Centralia,  were  you.  Weeks, 
on  the  2d  of  September? 

A.  Yes,  sir. 

Q.  Take  the  seventeenth  cause  of  action, — car 
No.  63839. 
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A.  Seventeenth  cause  of  action, — car  No.  63839, 
yes,  sir. 

Q.  Before  you  answer  that  question, — Mr.  Win- 
ter has  read  the  car  number  in  the  train  immedi- 
ately ahead  of  your  alleged  defective  car  and  the 
car  immediately  behind.  The  Government  requires 
that  you  make  that  record? 

A.  Yes,  sir. 

Q.  So,  on  every  car  that  you  inspect,  if  you  live 
up  to  the  instructions  of  the  Government,  you 
must  take  the  car  on  either  side  of  this  car? 

A.  Every  car  that  we  report  for  prosecution,  we 
must. 

Q.  Every  car  that  you  report  for  prosecution 
you  must.  It  is  your  duty  when  you  make  any 
report  to  give  the  car  ahead  and  the  car  behind  the 
one  that  you  allege  to  be  defective? 

A.  Yes. 

Q.  That  is  part  of  your  duty?     [154—119] 

A.  Yes. 

Mr.  LIST. — If  you  will  allow  me  to  correct  to  this 
extent — 

Mr.  WINDERS. — I  am  examining  the  witness. 

Q.  (Mr.  WINDERS  continuing.)  If  you  do  not 
give  that  or  do  not  have  it  in  your  book  the  number 
of  these  cars  in  front  or  behind,  you  are  not  comply- 
ing with  your  duty  to  the  Government? 

A.  I  would  not  have  complied  with  the  instruc- 
tions, which  I  have. 

Q.  The  instructions  contemplate  your  duty,  do 
they  not?  Your  duty  to  the  Government  is  to  fol- 
low your  instructions  as  you  get  them? 
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A.  Absolutely. 

Q.  Now,  you  tell  me  the  car  that  was  in  front 
and  behind  this  other  Centralia  car  No.  63839. 

A.  On  the  "A"  end  we  have  Northern  Pacific 
flat  car  65642,  and  on  the  ''B"  end  we  have  62213. 

Q.  Your  record  is  different  from  Mr.  Winter's, 
is  it  not? 

A.  My  record  is? 

Q.  Yes. 

A.  I  don't  know.     I  took  my  record  from  the  car. 

Q.  Mr.  Winter  had  another  car  on  one  end. 
Were  you  with  him  when  you  made  the  memoran- 
dum of  these  cars? 

A.  I  can  not  say  we  were  beside  each  other,  be- 
cause we  don't  do  that. 

Q.  Mr.  Winter  was  mistaken  when  he  said  you 
were  with  him  when  he  discovered  those  defects  ? 

A.  If  you  will  let  me  answer  and  explain — 

Q.  I  am  asking  you  this  question.  You  have 
been  on  the  [155 — 120]  witness-stand  for  the  last 
twelve  years? 

A.  Yes,  sir. 

Q.  In  this  character  of  cases? 

A.  What  is  your  question? 

Q.  (Question  read.) 

A.  I  would  not  want  to  say  that  Mr.  Winter 
was  mistaken. 

Q.  Very  well.  That  is  your  answer  to  the  ques- 
tion? 

A.  It  is. 

Mr.  HUOHES.— If  you  have  any  explanation 
that  you  want  to  make,  you  may  make  it. 
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Mr.  WINDERS.— If  your  Honor  please,  I  submit 
that  he  has  answered  that  question. 

The  COURT. — You  may  explain,  if  you  have  any 
explanation  to  make. 

The  WITNESS. — In  going  through  the  yards  be- 
fore a  train  is  made  up,  looking  for  these  things — 

Mr.  WINDERS.— The  explanation  is  as  to  whet- 
her or  not  he  was  with  Winter.  I  don't  think  he 
should  turn  himself  loose  and  argue  the  case  to  the 
jury. 

The  COURT. — Objection  overruled.  Explain 
your  answer. 

The  WITNESS.— When  we  are  looking  for  these 
violations,  we  are  going  through  the  yards,  it  is  not 
necessary  for  us  to  come  along  either  side  of  the 
car.  When  the  train  is  departing  we  are  together 
to  be  sure  that  the  defects  to  be  found  are  leaving 
as  at  the  time  we  found  it  at  the  time  of  the  in- 
spection. We  try  to  be,  one  on  either  side.  Should 
there  be  a  defect  on  that  [156 — 121]  side  of  the 
car  Mr.  Winter  is  on,  I  would  climb  over  and  make 
an  effort  to  see  that  that  same  defect  prevailed  that 
did  prevail  at  the  time  that  we  first  inspected  the 
car.  In  other  words,  we  want  to  be  absolutely  sure 
that  the  car  has  the  defect  leaving  as  we  have  found 
it. 

Q.  (Mr.  WINDERS.)  That  is  your  answer. 
You  are  certain  that  on  every  defect,  if  you  don't 
see  it  first,  and  Winter  sees  it  and  calls  you  over 
and  you  look  at  if? 

A.  Yes,  sir. 
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Q.  You  say  you  want  to  be  sure  they  are  still 
there.  Now,  in  Centralia  have  you  any  record  of 
more  than  one  examination? 

A.  I  have  a  record  showing  these  cars — 

Q.  The  question  was,  have  you  any  record?  You 
can  answer  that  **yes"  or  "no."  Have  you  any 
record  of  an  inspection  or  examination  when  you 
say  you  found  the  defects,— have  you  a  record  of 
any  inspection  or  examination  between  that  time 
and  the  time  you  say  that  you  saw  the  train  go 
out? 

A.  I  have  no  record  of  any  other. 

Q.  You  also  testified  that  you  had  not  any  in- 
dependent recollection  about  these  cars? 

A.  No,  sir. 

Q.  You  examine  a  great  many  cars,  don't  you, 
Weeks? 

A.  Yes,  sir. 

Q.  All  you  can  testify  to  is  from  the  record  that 
you  make? 

A.  Yes,  sir. 

Q.  Now,  in  order  to  clear  up  something  that  may 
be  in  the  minds  of  the  jury,  counsel  yesterday  asked 
Mr.  Winter  on  all  these  alleged  crooked  brake 
staffs  if  there  was  [157 — 122]  another  brake  staff 
on  the  car.  Do  cars  have  more  than  one  brake 
staff? 

A.  There  is  a  number  of  cars  that  have  more  than 
one  brake  staff. 

Q.  In  this  character  of  log  flats? 

A.  Not  on  log  flats. 

Q.  Has  any  of  this  class  of  equipment  that  is  be- 
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ing  complained  of  here, — is  there  more  than  one 

brake  staff  on  it  ? 

A.  I  don't  know  of  a  Northern  Pacific  car,  Mr. 
Winders,  that  has  two  bral?:e  staffs  on  it. 

Q.  There  never  has  been  more  than  one  on  that 
class  of  equipment? 

A.  Only  one. 

Q.  Tell  this  jury  how  many  penalty  defects  there 
can  be  on  a  box-car  or  freight-car? 

A.  I  don't  know  just  what  you  mean. 

Q.  Is  there  not  something  over  two  hundred 
things  that  can  be  got  out  of  order  on  a  box-car 
that  are  in  the  confines  of  this  Act  that  is  being 
sued  on? 

Mr.  LIST. — That  is  objected  to.  The  law  very 
specifically  sets  out, — and  very  definitely, — the  pen- 
alty defects.  It  is  not  necessary  to  have  the  wit- 
ness review  the  law  to  the  jury.  The  Court  can 
do  that  if  necessary. 

The  COURT. — It  is  not  material  except  as  bear- 
ing on  the  opportunity  of  the  witness  or  the  time 
required  to  examine  the  different  cars  that  he 
claims  to  have  examined.  I  see  no  other  material- 
ity.    I  will  overrule  the  objection.     [158 — 123] 

Q.  (Mr.  WINDERS  continuing.)  Just  tell  the 
jury  now  how  many  defects  under  the  Safety  Ap- 
pliance Act  are  covered  by  that  Act  and  the  orders 
of  the  Commission  issued  pursuant  thereto,  if  you 
know?        A.  Any  defect — 

Q.  The  number.        A.  I  cannot  tell. 

Q.  Do  you  know  the  number,  Mr.  Weeks?  Is 
there  as  many  as  two  hundred  ? 
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A.  No,  there  is  not. 

Q.  Is  there  as  many  as  one  hundred  ? 

A.  I  would  not  like  to  answer. 

Q.  You  would  not.  There  are  a  great  many, 
however  *? 

A.  Yes.     If  you  can  let  me — 

Q.  Mr.  Weeks,  please  let  me  examine  you  now. 
If  learned  counsel  wants  you  to  argue  the  case 
at  the  close,  he  might  have  that  permission. 

Mr.  LIST. — That  is  not  necessary,  Mr.  Winders, 
at  all.     I  object  to  it. 

The  COURT.— Objection  sustained. 

Q.  (Mr.  WINDERS  continuing.)  It  is  your 
sworn  duty  as  an  inspector  of  this  Commission  to 
see  and  find  any  defects  existing  on  cars  that  go 
out  of  a  terminal,  isn't  it? 

A.  It  is;  yes,  sir. 

Q.  What  time  did  you  get  into  the  Centralia 
yard  on  the  morning  of  the  2d  day  of  September? 

A.  I  cannot  say. 

Q.  Look  at  your  record  and  tell  us  the  first  car 
you  inspected, — the  time  of  your  first  inspection  in 
the  [159 — 124]  Centralia  yard  on  the  morning  of 
the  2d  of  September? 

A.  The  first  inspection  shows,— the  first  one  was 
found  about  six  A.  M.  There  are  three  cars  on 
that? 

Q.  Six  A.M.? 
A.  Yes,  sir. 

Q.  So  that  you  went  to  work  at  least  at  six 
o'clock  in  the  morning? 


Northern  Pacific  Railway  Company.        131 

(Testimony  of  William  E.  Weeks.) 
A.  Yes,  sir. 

Q.  How  long  did  you  stay  in  tliat  yard  that  day? 
A.  I  cannot  say.     I  have  no  method  of  telling 
you  that. 

Q.  Do  you  remember  the  conditions?  Was  there 
any  difficulty  in  the  Centralia  yard  at  that  time, 
Mr.  Weeks? 

A.  Why,  just  what  do  you  mean,  Mr.  Winders? 
Q.  I  mean  just  what  I  said.    Was  the  company 
laboring  under   any  burden   at   that   time   in   the 
Centralia  yard?    Any  unusual  burden? 

Mr.  LIST. — I  object  to  that  as  indefinite  and 
uncertain. 

Q.  (Mr.  WINDERS.)  Was  there  a  strike  on  in 
the  Centralia  yard  ? 

The  COURT. — Objection  overruled. 
Q.  Was  there  a  strike  on? 
A.  Yes,  sir. 

Mr.  LIST. — Exception,  if  your  Honor  please. 
The  COURT.— Exception  allowed. 
A.  I  have  been  told  there  was  a  strike  on. 
Q.  Isn't  it  a  fact  that  your  attention  was  called 
to  the  fact  that  in  the  Centralia  yard,  the  Auburn 
yard,    and   other   yards    of   the   Northern    Pacific 
after  a  train  was  made  up  and  defects  were  re- 
paired, either  the  strikers     [160 — 125]     or  sympa- 
thizers with  the  strikers  would  come  along,  cut  the 
air  hose,  and  knock  off  grabirons — 

Mr.  LIST. — I  object  to  that,  as  incompetent,  ir- 
relevant and  immaterial. 

The  COURT.— Objection  overruled. 
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Mr.  LIST.— Exception. 

The  COURT.— Exception  allowed.  The  strike 
would  have  something  to  do  with  the  nearest  avail- 
able repair  point.  It  might  be  considered  by  the 
jury  as  to  whether  the  cars  might  not  have  been 
put  out  of  order  after  the  inspection  before  the 
train  left  the  station. 

Mr.  HUGHES.— May  I  make  this  statement  at 
this  time:  I  don't  want  to  be  put  to  the  trouble  of 
making  these  objections  all  through  on  these  same 
questions.  I  take  it  that  counsel  will  ask  the  same 
questions,  and  your  Honor  will  make  the  same  rul- 
ing. So  if  your  Honor  will  consider  that  a  similar 
objection  is  made  to  each  and  every  question  along 
this  line.  It  is  the  Government's  contention  that  it 
is  immaterial  and  irrelevant  to  the  issues.  We  con- 
tend that  the  duty  imposed  upon  the  railroad  com- 
panies is  absolute,  and  we  therefore  object  to  any 
testimony  in  which  they  seek  to  excuse  themselves 
by  reason  of  the  strike,  because  the  statute,  I  think, 
is  clear.     There  is  no  exception  or  excuse. 

The  COURT. — What  is  your  position,  if  the 
Court  holds  they  have  got  to  operate  the  road,  and 
the  repair  men  and  the  inspectors  are  on  strike,  and 
[161 — 126]  they  are  put  in  position  where  they 
can't  operate  because  there  are  no  men  to  inspect 
and  repair  the  cars  ?    What  is  their  duty  1 

Mr.  LIST. — They  have  not  taken  the  position 
that  there  were  no  men  to  make  these  repairs.  In 
fact,  the  evidence  so  far  shows  there  were  men  at 
Centralia  to  make  repairs.     In  fact,   one  witness 
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has  gone  as  far  as  to  state  that  so  far  as  he  knew 
there  were  no  cars  went  out  with  penalty  defects. 
If  they  were  able  to  meet  the  situation  as  officials,  it 
don't  make  any  difference  whether  the  employees 
were  out  on  strike  or  not.  They  have  already  put 
ia  witness  on  the  stand.  That  is  their  position  here, 
that  the  car  was  not  defective.  That  is  the  only 
position  they  have  taken. 

(Argument.) 

The  COURT.— Objection  overruled. 

Mr.  HUGHES.— Does  your  Honor  hold  that  they 
may  into  the  strike  situation? 

The  COURT. — Yes,  but  not  going  to  elaborate 
on  it.     I  will  allow  this  question  to  be  answered. 

Mr.  LIST. — It  may  be  understood,  your  Honor, 
that  instead  of  objecting  to  every  question  asked, 
we  reserve  the  right  to  move  to  strike. 

The  COURT. — So  far  as  that  one  question  is 
concerned,  it  will  be  so  understood. 

Q.  (Mr.  WINDERS  continuing.)  You  have 
testified  that  you  had  learned  that  there  was  a  strike 
down  at  Centralia.  I  will  ask  you  if  your  attention 
was  not  called,  both  [162 — 127]  at  Centralia  and 
Auburn, — and  if  you  were  in  the  Tacoma  yard,  and 
in  the  Ellensburg  Northern  Pacific  yard,  and  in 
Spokane, — that  after  trains  had  been  made  up  and 
the  road  engine  had  been  attached,  either  the 
strikers  or  their  sympathizers  came  along  and  cut 
the  air  hose,  damaged  the  angle  cocks,  and  other- 
wise attempted  to  render  the  equipment  defective? 

A.  I  never  saw.it.     I  have  been  told  that. 
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Mr.  LIST. — I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial. 

The  COURT.— Objection  overruled. 
The  WITNESS.— I  have  been  told  that. 
Q.   (Mr.    WINDERS    continuing.)     So    you    do 
know,    do    you    not,    that    there  was  considerable 
trouble   around    Centralia   and   Auburn? 
A.  I  know;  only  what  I  was  told. 
Q.  Who   was    inspecting    cars   in   the    Centralia 
yard  when  you  went  on  duty  at  six  o'clock  A.  M. 
the  second  day  of  September,  1922? 
A.  I  do  not  know. 

Q.  Are   you   acquainted   with   Mr.   Alsip,   train- 
master?       A.  No,  sir. 

Q.  You  don't  know  him?  A.  No,  sir. 
Mr.  WINDERS.— Stand  up,  Mr.  Alsip. 
(Mr.  Alsip  stands  up.) 

Q.  Do  you  remember  seeing  Mr.  Alsip  down  there 
that  morning? 

A.  I  don't  know  whether  I  did  or  not.  I  have 
seen  the  man  some  place,  yes. 

Q.  What  time  di^  the  inspection  crew  of  a  train 
sending  a  [163 — 128]  train  out, — what  is  the 
last  thing  they  have  to  do  to  the  train  ? 

A.  The  last  thing  they  generally  do  is  to  inspect 
the  air, — test  the  air  of  the  air  brakes. 

Q.  When  is  the  air  tested  with  reference  to  the 
attaching  of  the  road  engine  to  pull  the  train  out 
of  the  yard? 

A.  After  the  road  engine  is  attached. 

Q.  When  the  inspection  crew  has  tested  the  air 
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and  the  train  is  ready  to  go,  they  give  the  informa- 
tion upon  which  the  train  starts,  do  they  not? 

A.  Why,  they  take  down  the  blue  flag,  as  a  gen- 
eral thing, 

Q.  When  they  have  coupled  their  air  and  made 
their  inspection,  and  the  rest  of  the  train  crew  is 
advised,  the  train  in  the  ordinary  course  immedi- 
ately departs,  does  it  not? 

A.  That  is,  if  the  engineer  has  the  orders  and  the 
signals  given  by  his  conductor. 

Q.  Will  the  conductor  give  him  his  signals  until 
they  get  a  clearance  from  these  inspectors  wOao  have 
inspected  the  train  and  coupled  up  the  air  and 
tested  the  air? 

A.  Cases  have  been  known  on  your  road  where 
it  has  been  done. 

Q.  Has  there?        A.  Yes,  sir. 

Q.  We  have  a  pretty  bad  road? 

A.  No,  I  would  not  say  that  you  have  a  bad 
road. 

Q.  The  Northern  Pacific  has  one  man  who  does 
nothing  else,  does  he  not, — one  of  our  oldest  men 
in  the  service, — but  go  around  and  see  that  every- 
body is  keeping  up  to  notch, — isn't  that  Mr. 
Norton's  business?        A.  Yes,  sir. 

Q.  In  the  ordinary  operation,  is  it  not  a  fact  that 
when  the  [164 — 129]  men  inspect  the  train  and 
see  that  the  air  is  hooked  up  and  the  air  is  tested, — 
when  they  give  the  conductor  that  information  the 
train  starts? 
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A.  Those  are  the  instructions  that  are  issued, 
yes. 

Q.  At  least  you  wiill  agree  with  me  that  that  is 
the  instructions?        A.  Yes. 

Q.  Then,  that  being  true,  you  would  not  let  a 
train, — if  you  were  in  the  Centralia  yards, — go  out 
of  there,  if  you  felt  there  was  anything  wrong  with 
the  air,  would  you? 

A.  I  have  no  authority  to  hold  your  trains. 
Q.  You  have  not?        A.  No,  sir. 
Q.  It  is  a  pretty  serious  matter  to  send  a  train 
out  if  there  is  anything  the  matter  with  the  air,  is 
it  not?        A.  Yes. 

Q.  They  don't  use  hand  brakes  on  these  trains, 
do  they,  when  the  trains  are  being  operated? 
A.  Not  to  my  judgment. 

Q'.  No,  and  it  would  be  a  pretty  serious  offense 
to  send  a  train  out  with  anything  wrong  with  the 
air,  wouldn't  it,  in  the  view  of  the  Government? 

A.  Well,  there  could  be  several  things  wrong  with 
the  air  and  not  violate  the  law. 

Q.  Will  you  please  answer  my  question.  I  say, 
in  the  view  of  the  law  that  you  represent  it  would 
be  a  pretty  serious  offense  to  send  a  train  out  if  the 
air  was  inoperative. 

A.  Oh,  if  it  was  inoperative,  yes. 
Q.  And  to  determine  whether  it  is  operative,  it 
is  necessary,     [165 — 130]     and  at  least  the  rule, — 
that  an  absolute  test  be  made  just  as  the  engine  de- 
parts?       A.  Yes,  it  is. 

Q.  Neither  the  engineer  nor  the  trainmen  do 
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that,  do  they?        A.  No,  sir. 

Q.  It  is  contrary  to  the  rules  of  their  organiza- 
tion, is  it  not?  That  has  got  to  be  done  by  car 
inspectors,  hasn't  it?        A.  At  terminals. 

Q.  At   terminals?        A.  Yes,    sir. 

Q.  So  that  to  move  any  car  through  the  Centralia 
terminal  it  was  necessary  to  have  men  there  who 
understood  those  things,  as  well  as  the  other  matters 
incident  to  the  inspection  of  the  cars? 

Mr.  HUGHES. — I  object  to  this  line  of  cross-ex- 
amination. 

Mr.  WINDERS. — I  will  withdraw  the  question. 

The   WITNESS.— Eepeat  that  question. 

Q.  (Mr.  WINDERS  continuing.)  So  the  fact 
remains  that  there  were  inspectors  of  the  railroad 
along  these  two  or  three  trains  that  you  are  talking 
about  when  you  say  you  were  in  Centralia  there 
at  the  time  these  trains  departed? 

A.  I  would  not  say  to  that,  Mr.  Winders.  I  can- 
not answer  it. 

Q.  Can  you  answer  this  ?  Did  you  see  any  trains 
depart  from  Centralia  on  the  2d  day  of  September 
in  which  the  inspectors  were  not  around  that  train 
and  on  and  in  the  vicinity  of  that  train  at  the  time 
the  train  departed?     [166 — 131] 

A.  Why,  I  have  no  notes  about  that.  And  I 
would  be  testifying  from  memory.  I  cannot  an- 
swer your  question. 

Q.  Ordinarily  you  go  into  a  yard  and  you  make 
your  inspection  of  the  cars  before  they  are  switched 
into  the  outgoing  train? 
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A.  No,  not  necessarily. 

Q.  Well,  you  said  you  did  at  Auburn.  Now,  did 
you  at  Centralia? 

A.  My  notes  show  that  we  saw  these  cars  switched 
at  Centralia. 

Q.  All  right,  you  saw  them  switched  at  Cen- 
tralia. All  right,  sir.  Had  you  examined  them 
while  they  were  being  switched,  or  before  they  w^ere 
being  switched? 

A.  I  can  only  testify  from  my  notes. 

Q.  Do  your  notes  show  that  you  examined  them 
while  they  were  being  switched  ? 

A.  May  I  read? 

Q.  You  can  tell  me. 

A.  Saw  them  switching  and  put  in  train. 

Q.  When  did  you  first  examine  a  car? 

A.  These  cars  were  first  inspected  about  six  A.  M. 

Q.  I  am  asking  you  if  you  examined  them  before 
they  were  switched, — ^the  first  time, — or  after  they 
were  switched? 

A.  I  cannot  answer  you  that. 

Q.  You  can't  say  that  you  examined  them  after 
the  first  examination,  either,  can  you,  excepting  to 
stand  and  see  the  train  go  by  when  it  started  out  ? 

A.  I  can  say  that  I  inspected  them  as  they  went 
by. 

Q.  I  say  you  are  not  telling  this  jury  that  you  in- 
spected those  cars  after  the  first  time  you  inspected 
them,  when  [167 — 132]  you  say  you  don't  know 
whether  it  was  w*hen  they  were  being  switched  or 
not,  except  when  you  stood  and  saw  them  go  by? 
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A.  I  did  not  examine  them  that  I  know  of.  I 
have  no  notes  of  that. 

Q.  You  were  on  the  same  side  of  the  train  as 
Winter,  I  assume?        A.  I  cannot  say  to  that. 

Q.  Well,  were  all  of  these  defects  on  the  same 
side  of  the  train?        A.  I  cannot  say  as  to  that. 

Q.  If  you  and  Winter  were  on  the  same  side  and 
there  were  some  defects  on  the  other  side,  you  could 
not  see  them  as  the  train  went  by  ? 

A.  If  that  was  so,  we  could  not  see  them.  We 
don't  generally  work  that  way. 

Q.  If  he  says  you  were  on  the  same  side  of  the 
train,  he  is  mistaken? 

A.  I  don't  say  whether  we  were  on  the  same  side 
or  not ;  but  I  do  say  we  saw  those  cars  leave. 

Q.  Now,  let  us  go  down  to  the  measurements  of 
the  height  of  this  draw  bar  down  at  the  yard  ? 

A.  What  car  is  that? 

Q.  C.  G.  W.  box-car  No.  13330.  Did  you  have 
your  rule  with  you  that  morning,  Mr.  Weeks? 

A.  Very  seldom  without  one,  Mr.  Winders. 

Q.  I  asked  if  you  had  it  with  you  that  morning? 

A.  Yes,  sir. 

Q.  Tell  us  where  you  found  that  car? 

A.  That  is  No.  13330?     [168—133] 

Q.  That  is  C.  G.  W.  box-car  13330.  What  time 
did  you  see  that  car? 

A.  About  eight  A.  M.,  Mr.  Winders. 

Q.  Where  was  the  car  when  you  saw  it  ? 

A.  On  the  G.  N.  interchange. 

Q.  Where  is  that? 
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A.  Near  the  Hanford  Street  yard.     Track  No.  4. 

Q.  Where  is  that? 

A.  That  is  down  west  of  your  mill  yard.  West 
of  there,  between  that  and  that  waterfront. 

Ql  Whatcom  Avenue? 

A.  I  don't  know  what  avenue. 

Q.  As  a  matter  of  fact,  the  interchange  tracks  are 
in  Whatcom  Avenue, — ^that  is  they  are  not  in  the 
paved  part?        A.  I  cannot  say  as  to  that. 

Q.  I  guess  the  jury  must  all  of  them  know.  We 
call  it  Railroad  Avenue  until  we  get  down  to,  I 
think,  Atlantic  Street.  Then  it  is  called  Whatcom, 
and  then  I  guess  it  is  called  East  Marginal  Way. 
Anyway  it  is  on  that  street? 

A.  It  is  on  that  waterfront  street. 

Q.  Down  there  near  the  Hanford  Street  dock  of 
the  Port?        A.  Yes. 

Q.  As  you  go  down  along  the  waterfront  there, 
the  jury  may  remember  that  in  the  yards  of  the 
Northern  Pacific  we  have  a  great  many  tracks  in 
there?        A.  Yes,  they  are  over  east  of  that. 

Q.  These  transfer  tracks  are  between  the  city's 
elevated  line, — which  is  not  elevated  at  that  point, — 

A.  Yes. 

Q.  — and  the  paved  part  of  Whatcom  Avenue. 
[169—134] 

A.  And  the  Milwaukee  transfer  tracks. 

Q.  And  the  city  has  their  street  car  tracks  in  the 
streets.  Then,  of  course,  these  tracks  are  in  the 
street? 
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A.  Yes,  if  the  street  car  tracks  are  in  the  street, 
I  have  an  idea  they  are  in  the  street  too. 

Q.  There  is  a  great  deal  of  traffic  on  that  street? 

A.  Automobile  traffic. 

Q.  A  great  deal  of  traffic  and  a  great  many  in- 
dustries down  around  there?        A.  Yes. 

Q.  What  is  that  track  used  for  % 

A.  Why,  it  is  used  as  an  interchange  between  the 
different  systems  where  cars  are  delivered  from  one 
road  to  another. 

Q.  In  other  words,  you  know  that  this  car  came 
from  the  Great  Northern?        A.  Yes,  sir. 

Q.  The  Great  Northern  brought  that  in  with  some 
more  cars  and  set  them  on  this  interchange? 

A.  Yes. 

Q.  They  were  to  go  to  some  point  on  the  Northern 
Pacific?        A.  Yes,  sir. 

Q.  They  were  setting  on  that  track  at  eight 
o'clock?        A.  Yes. 

Q.  How  long  did  you  stay  there? 

A.  Well,  we  saw  that  car  hauled  over  at  8 :30. 

Q.  Where  did  you  see  it  hauled  ?    Into  the  yard  ? 

A.  Into  the  N.  P.  yard. 

Q.  The  N.  P.  yard  is  about  how  far  from  where 
this  car  was  standing?     [170 — 135] 

A.  You  mean  to  get  into  the  yard  ? 

Q.  Yes. 

A.  Well,  they  would  have  to  haul  it, — oh,  I  should 
judge  in  the  neighborhood  of  half  a  mile,  and  then 
back  it  down  into  the  track.  They  would  have  to 
haul  it  off  the  transfer  track  onto  the  lead. 


172  The  United  States  of  America  vs. 

(Testimony  of  William  E.  Weeks.) 

Q.  You  found  a  car  on  either  side  of  this  one  *? 

A.  Yes,  sir;  two  cars. 

Q.  Was  there  any  other  way  that  the  Northern 
Pacific  could  get  this  car  into  its  yard  than  the  way 
they  did?        A.  No,  I  don't  think  so. 

Q.  They  did  not  haul  it  any  farther  than  they  had 
to  haul  it  to  get  it  into  their  yard,  did  they,  weeks  ? 

A.  No,  I  would  not  think  so. 

Q.  Did  you  have  information  that  there  was  a 
strike  on  that  affected  Seattle  also  at  that  time,  Mr. 
Weeks'? 

A.  Yes,  sir,  from  just  reading  the  newspapers. 
We  had  no  official  information. 

Q.  Your  visit  to  these  yards,  of  course,  rather 
impressed  that  on  your  mind?        A.  Yes,  sir. 

Q'.  Is  it  your  opinion,  Mr.  Weeks,  knowing  the 
conditions  which  you  did  know  at  that  time,  that  it 
would  have  been  reasonably  safe  for  any  man, — 
official  or  new  employee  of  the  Northern  Pacific, — 
to  go  out  on  that  transfer  between  the  street  car 
track  and  Whatcom  Avenue  and  attempt  at  that 
time  to  have  shimmed  up  or  repaired  this  draw 
bar? 

Mr.  LIST. — That  is  objected  to.  It  is  a  matter 
for  this  Court  to  say  whether  the  strike  sets  [171 — 
136]     aside  the  plain  provision  of  the  law. 

The  COURT. — I  will  hear  from  Mr.  Winders  on 
that. 

(Argument.) 

The  COURT.— Objection  overruled. 

Mr.  LIST.— Exception. 
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A.  It  would  have  been  as  safe  there  as  any  other 
place  on  the  road,  in  my  opinion. 

Redirect  Examination. 
(By  Mr.  LIST.) 

Q.  Have  you  made  inspections  on  the  interchange 
track  ? 

A.  Yes,  I  have  made  different  inspections  along 
there. 

Q.  Have  you  made  a  number  of  inspections  there 
prior  to  the  time  the  strike  went  into  effect  ? 

A.  I  have  no  records  to  show  that  I  made  any 
other  inspections  only  this  one. 

Q.  I  mean  had  you  ever  made  any  inspections  at 
this  interchange  track  prior  to  the  strike  % 

A.  Oh,  yes. 

Q.  Prior  to  that  time  what  character  of  repairs 
were  made  there, — prior  to  the  time  of  the  strike? 

A.  That  is  something  I  cannot  say,  as  to  repairs 
they  made  there. 

Q.  I  don't  mean  in  detail,  but  just  in  a  general 
way.  Were  they  light  or  heavy,  or  were  there  any 
made  there  before  the  strike? 

A.  In  answer  to  that  question  I  would  say  that 
the  inspections  that  are  made  at  interchange  points 
are  made  for  the  purpose  of  determining  whether 
the  cars  are  defective.     [172 — 137] 

Mr.  WINDERS.— I  object  to  that  question  and 
move  to  strike  that  answer  on  the  ground  that  it  is 
not  responsive. 

The  COURT.— Objection  overruled.  Don't  try 
to  interpret  the  law. 
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Mr.  LIST. — I  understand,  your  Honor.  I  will 
try  not  to. 

The  WITNESS. — The  idea  of  making  inspections 
at  interchanges  is  merely  to  see  that  defective  equip- 
ment is  not  interchanged  between  the  two  roads. 

Q.  (Mr.  LIST.)  You  say  the  track  on  which 
this  car  was  placed  was  open  at  only  one  end  or  open 
at  both  ends  ?        A.  They  are  open  at  both  ends. 

Q.  The  engine  number  involved  in  the  fourteenth 
cause  of  action,  you  testified  was  engine  1263  ? 

A.  1263. 

Q:  I  believe  you  also  testified  that  the  train  in 
which  the  car  was  hauled  was  train  No.  969? 

A.  Yes,  sir. 

Q.  Where  did  you  obtain  that  information? 

Mr.  WINDERS.— I  object  to  that,  if  your  Honor 
please. 

Mr.  LIST. — You  asked  him  where  he  obtained  the 
engine  number. 

Mr.  WINDERS. — I  will  withdraw  the  objection. 

A.  From  some  member  of  the  train  crew  we  as- 
certained that. 

Q.  (Mr.  LIST.)  Now,  Mr.  Weeks,  regarding 
the  flat  car  that  we  were  talking  about  yesterday  on 
which  you  testified  the  log  fouled  the  end  handhold, 
— I  want  to  ask  you  to  state  to  the  Court  and  jury 
just  how  that  is  constructed, —  [173 — 138]  that 
is,  with  respect  to  the  location  of  the  end  sill  and 
the  floor  of  the  car.  Does  the  end  sill  come  up  to  or 
is  it  below  the  top  of  the  deck  of  the  car  ? 

A.  In  Northern  Pacific  flat  cars,  as  I  remember, 
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the  end  sill  is  about  6  X  11,  or  perhaps  12, — 11,  I 
think  it  is, — and  the  side  sills  are  about  fourteen 
inches  deep.  The  lower  end  of  the  side  sills  are 
notched  approximately  three  inches,  and  this  end 
sill  is  set  down  in  that  and  extends  above  the  top  of 
the  side  sill  and  the  center  sills  also  approximately 
two  inches,  or  an  inch  and  three-quarters.  The 
decking  is  then  laid  behind  the  end  sill  over  the  top 
of  this  flat  car. 

Mr.  WINDEES. — You  are  talking  about  this  car 
in  question? 

The  WITNESS.— I  am  talking  about  the  con- 
struction of  the  Northern  Pacific  flat  cars,  Mr. 
Winders. 

Mr.  WINDERS.— They  are  all  the  same?' 

The  WITNESS.— Yes.  That  makes  the  top  of 
the  car  uniform.  In  other  words,  the  top  of  the  car 
with  the  decking  on  it  is  the  same  height  as  the  end 
sill.  The  end  grabiron  is  applied  near  the  top  of 
the  end  sill.  Some  cases  they  are  not  more  than 
a  half  inch  below  the  end  sill.  Sometimes  they  are 
up  flush.  Very  seldom  are  they  below  an  inch  or 
an  inch  and  a  half  on  those  flat  cars.  Inside  the  end 
of  the  grabiron  is  bolted  about  24  inches  from  this 
end  sill,  the  outside  coming  out  within  a  few  inches 
of  the  end  sill.  The  inside  arm,  or  the  one  towards 
the  [174 — 139]  center  of  the  car,  in  the  majority 
of  cases,  is  fastened — 

Mr.  WINDERS.— I  don't  care  to  hear  about  a 
lot  of  other  cars.     I  am  talking  about  this  flat  car. 

The  COURT.— Objection  sustained. 
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Mr.  LIST. — ^On  the  cross-examination  yesterday 
of  both  Mr.  Winter  and  Mr.  Weeks  there  was  an 
attempt  made  to  show  that  it  was  impossible  to  have 
a  defect  of  this  kind  on  any  kind  of  flat  cars.  We 
certainly  have  a  right  to  go  into  the  general  aspect 
of  the  situation,  regardless  of  what  was  on  this  car. 
They  had  Mr.  Nixon  testify  that  it  was  impossible 
for  a  defect  of  this  kind  to  occur.  Mr.  Nixon's 
testimony  was  not  confined  to  this  particular  car. 

The  COURT. — I  will  have  to  sustain  the  objection. 
If  he  wants  to  explain  how  the  handhold  could  be 
fouled  by  the  log  on  the  car  in  question,  he  may  do 
so. 

Mr.  LIST. — I  am  going  into  that,  your  Honor, 
in  just  a  minute. 

Q.  Mr.  Weeks,  will  you  step  down  and  explain  to 
the  jury,  if  you  can,  wdth  these  books  and  this  table 
just  how  the  logs  fouled  the  handholds  on  this  car  in 
question  ? 

A.  The  grabiron  is  applied  within  one  inch,  we 
will  say,  or  close  to  the  top  of  the  flat  car.  It  stands 
out  here  (indicating)  approximately  two  or  two  and 
one-half  inches.  The  car  was  loaded  with  logs. 
Some  were  crooked.  Some  were  larger  at  one  end 
than  at  the  other.  They  would  be  up  on  this  bump, 
wherever  it  was,  and  this  [175 — 140]  end  could 
stick  down  and  foul  this  grabiron,  as  was  done  in 
this  case.    I  have  a  cut  that  will  show  it. 

Mr.  WINDERS.— The  cut  has  no  log  bunk  on  it. 
I  will  object  to  anything  unless  he  puts  a  bunk  on 
there  and  elevates  this  log. 
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The  COUET.— I  sustain  the  objection.  I  don't 
see  how  your  drawing  is  going  to  help  the  jury.  It 
is  too  speculative. 

Mr.  LIST. — The  question  was  raised  yesterday 
that  it  was  impossible  for  logs  to  foul  the  handholds 
as  is  alleged  in  this  particular  case. 

Qi.  (Mr.  LIST.)  I  am  going  to  ask  you  to  state 
whether  or  not  you  have  ever  discovered  other 
Northern  Pacific  cars  with  similar  defects? 

Mr.  WINDERS. — The  witness  has  already  stated 
that  he  did. 

A.  I  have. 

Q.  (Mr.  LIST.)     Prior  to  this  time? 

A.  Since  w^e  have  been  out  here. 

Q.  You  started  yesterday,  when  you  were  inter- 
rupted, to  tell  Mr.  Winders  about  having  taken  that 
up  with  officials  of  the  Northern  Pacific  with  a  view 
to  having  it  corrected.  Just  tell  what  officials,  if 
any,  you  had  it  up  with  ? 

Mr.  WINDERS.— Objected  to. 

The  COURT. — I  sustain  the  objection. 

Mr.  LIST.— Exception. 

The  COURT. — It  is  not  a  matter  of  notice  to  the 
'Company.  If  they  used  defective  cars  they  are 
liable  whether  they  had  notice  or  not. 

Mr.  LIST. — They  introduced  testimony  over  my 
objection  [176 — 141]  that  it  was  impossible  for 
any  car  of  this  kind  to  become  defective.  I  am 
going  to  prove  by  this  witness  that  prior  to  this 
time  he  discovered  similar  cars  similarly  loaded. 
Mr.  WINDERS.— I  will  withdraw  my  objection, 
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if  this  man  wants  to  swear  under  oath  that  he  took 
it  np  with  any  official  of  the  Northern  Pacific  in 
Seattle.     We  will  do  a  little  impeaching, 

Q.  (Mr.  LIST.)  Will  you  just  state  if  you  called 
this  to  the  attention  of  any  officials^ — 

Mr.  WINDERS.— In  Seattle. 

Q.  (Mr.  LIST.)  Defects  similar  to  the  one  that 
you  testified  to  of  logs  fouling  the  handholds  ? 

A.  That  question  has  been  raised  time  and  time 
again. 

Q.  You  have  raised  it  with  some  of  the  Northern 
Pacific  officials?        A.  Yes. 

Mr.  WINDERS. — I  am  going  to  object  unless  he 
states  that  he  took  it  up  with  somebody  that  I  can 
get  here. 

Mr.  LIST. — You  have  them  here  in  the  court- 
room. 

Q.  (Mr.  LIST.)  Did  you  have  any  of  these  offi- 
cials with  you  at  any  time  and  show  them  these  cars 
that  were  defective  ? 

A.  When  I  made  an  inspection  I  always  took — 

Mr.  WINDERS.— We  are  talking  about  logs  foul- 
ing these  handholds.     I  ask  for  an  answer. 

The  COURT.— Objection  sustained. 

Q.  (Mr.  LIST.)  I  will  ask  you  to  state  whether 
or  not  you  have  ever  called  defects  of  this  kind  to 
the  attention  of  Mr.  Mulvey,  car  foreman,  or  to  Mr. 
Norton,  an  inspector  [177 — 142]  of  equipment,  of 
the  Northern  Pacific  ? 

Mr.  WINDERS.— I  object  to  that  question  as  to 
Mr.    Mulvey.     He   is   only   a   car   foreman   in   the 
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Tacoma  yard.     He  knows  who  the  officials  are.     I 
object  and  move  to  strike  his  testimony,   if  it  is 
confined  to  those  people. 

The  COURT.— What  is  the  purpose  of  this? 

Mr.  LIST. — They  introduced  testimony  yesterday 
for  the  purpose  of  leading  this  jury  to  believe  that 
a  defect  of  that  kind  could  not  occur.  I  am  going 
to  show  that  it  has  occurred  in  the  past,  that  he 
has  taken  it  up  with  the  car  foreman,  and  with  the 
inspector  of  equipment  of  this  Northern  Pacific 
Eailway,  with  a  view  to  having  the  situation  recti- 
fied, and  that  they  knew  that  these  cars  became  de- 
fective in  that  respect. 

Mr.  WINDERS. — I  have  no  objection  to  his  tes- 
tifying that  he  told  Mr.  Norton.  I  have  Mr.  Norton 
here;  he  is  an  official  of  the  company. 

A.  I  have  taken  those  things  up  with  the  car 
foreman. 

Q.  (Mr.  LIST.)     Mr.  Mulvey? 

A.  That  I  have  made  my  inspections  with  time 
and  again, — Mr.  Mulvey  and  Mr.  Norton. 

Q.  Are  they  here? 

Mr,  WINDERS. — Yes,  they  are  here  now. 

A.  Yes. 

Q.  (Mr.  LIST.)  Have  you  had  that  up  more 
than  once? 

A.  Whenever  the  occasion  occurred  and  I  saw 
them. 

Q.  That  was  prior  to  the  time  involved  in  this 
case?        A.  Yes.     [178—143] 

Q.  Now,  Mr.  Weeks,  just  state  to  the  Court  and 
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jury  what  Mr.  Mulvey  and  Mr.  Norton  said  to  you 

when  you  took  that  up  with  them  I 

Mr.  WINDERS.— I  don't  think  that  is  material. 

The  COUET.— Objection  overruled. 

A.  I  have  never  raised  a  defective  question  with 
either  of  the  gentlemen  that  they  have  not  remedied 
it  if  they  could. 

Recross-examination. 

(By  Mr.  WINDERS.) 

Q.  You  are  acquainted  with  Judge  Reid,  are  you? 

A.  Yes,  sir. 

Q.  He  is,  as  you  know,  the  superior  officer  for 
all  the  Northern  Pacific  on  the  west  end  of  the 
Northern  Pacific  system?  •      A.  Yes,  sir. 

Q.  You  are  acquainted  with  Mr.  Blanchard  ? 

A.  Yes.  sir. 

Q.  You  know  he  is  general  manager  and  the 
superior  man  in  charge  of  operation? 

A.  Yes,  sir. 

Q.  Do  I  understand  that  this  talk  that  you 
claim  to  have  had  with  Mr.  Mulvey  and  Mr.  Norton 
was  a  general  complaint  about  our  equipment  and 
the  place  that  we  put  on  our  grabirons? 

A.  Not  a  general  complaint,  but  a  recommenda- 
tion. 

Q.  As  to  the  way  in  which  we  put  on  our  hand- 
holds on  the  log  flats,  to  what  official  of  the  North- 
ern Pacific  did  you  make  a  general  complaint  as  to 
the  manner  in  which  these  handholes  were  at- 
tached?    [179—144] 
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A.  I  can't  say  that  I  made  it  as  a  general  com- 
plaint.    I  made  it  as  a  general  suggestion. 

Q.  Who  did  you  make  that  to? 

A.  I  have  talked  that  matter  over.  I  don't  know 
whether  it  was  ever  raised  with  Mr.  Crosby  or  not. 
I  have  talked'  it  over  with  those  other  gentlemen 
that  I  spoke  of.  I  have  not  called  on  Mr.  Reid  or 
Mr.  Blanchard  in  several  years. 

Q.  Is  it  physically  possible, — now,  answer  me 
this  question, — with  the  log  bunk, — assuming  of 
course,  you  have  got  to  put  these  handholes  on  the 
end  in  with  bolts,  don't  you?        A.  Yes,  sir. 

Q.  So  you  have  got  to  get  your  bolt  hole  down 
low  enough  to  hold?        A.  Yes,  sir. 

Q.  You  say  that  with  log  bunks  that  elevate  the 
logs  at  least  a  minimum  of  six  inches  above  the  car 
that  you  have  seen  those  logs  down  there  so  they 
come  within  two  inches  of  the  top  of  the  hand- 
holds,— I  say  you  have  so  testified? 

A.  Yes,  I  have  testified  that  the  handholds  were 
blocked. 

Q.  How  many  times  have  you  ever  seen  that? 

A.  I  can't  tell  you, 

Q.  Give  the  jury  some  idea? 

A.  I  have  seen  it  many  times. 

Q.  Have  you  seen  it  a  hundred  times? 

A.  I  would  not  say  how  many.  I  have  said 
many. 

Q.  How  would  it  get  down  there? 

A.  How  would  It  <.>:et  <lo\vn  there?     [180 — 145] 

Q.  Yes. 
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A.  By  the  log  being  crooked,  or  by  one  end  being 
larger  than  the  other, — ^^by  that  large  end  standing 
out  there. 

Q.  If  there  was  a  big  end,  it  don't  make  any 
difference  whether  it  was  big  or  whether  it  was 
little,  it  would  be  laying  on  top  of  this  log  bunk"? 
My  pencil  there  leaves  as  much  clearance  (illus- 
trating with  pencil). 

A.  You  have  that  log  bunk  away  up  there  at  the 
end. 

Q.  The  log  is  still  held  up  by  the  bunk,  is  it 
not  ?        A.  Not  the  uneven  portion  of  the  log. 

Q,.  You  say  yOu  have  sfeen  that  condition  a 
hundred  times? 

A.  I  don't  say  a  hundred  times. 

Q.  You  have  seen  it  fifty  times? 

A.  I  said  many  times. 

Q.  Have  you  seen  it  fifty  times? 

A.  I  cannot  say. 

Q.  You  say  that  you  showed  that  to  Norton  and 
Mulvey,  did  you,  and  they  remedied  it? 

A.  I  said  their  attention  was  called  to  those  de- 
fects. 

Q.  Did  you  ever  call  to  the  attention  of  or  show 
Mr.  Mulvey  or  Mr.  Norton  a  single  car  of  logs  on 
the  Northern  Pacific  log  flats,  or  a  log  flat  being 
hauled  by  the  Northern  Pacific,  where  the  log 
was  down  within  two  inches  of  this  grabiron? 

A.  I  have  called  their  attention — 

Q.  I  ask  you  if  you  have  showed  them  one — if 
you  were  with  them? 


Northern  Pacific  Railway  Company.        183 

X Testimony  of  William  E.  Weeks.) 

Mr.  HUGHES. — I  submit,  your  Honor,  the  wit- 
ness should  be  allowed  to  explain. 

The  COURT. — Answer  the  question  first,  and 
then     [181 — 146]     explain  afterwards. 

A.  I  have  called  their  attention. 

Q.  (Mr.  WINDERS.)  I  will  withdraw  that 
question  then.  Did  you  ever  go  up  or  did  you  ever 
send  them  to  a  car  where  they  could  put  their  eyes 
on  it,  in  which  the  log  was  down  within  two  inches 
of  the  grabiron"? 

A.  Yes,  I  have  testified  to  that. 

Q.  Where?        A.  In  my  general  inspections. 

Q.  At  what  points?    At  Tacoma  and  Auburn? 

A.  Naturally,  if  with  Mr.  Mulvey,  it  would  be  in 
Tacoma. 

Q.  So  that  Mr.  Mulvey  has,  with  his  own  eyes, 
under  your  sworn  testimony  here,  seen  log  flats 
where  the  logs  came  down  within  two  inches  of 
this  grabiron?        A.  Yes,  sir. 

Q.  You  are  just  as  positive  of  that  as  anything 
else  you  have  testified  to? 

A.  Yes,  sir;  Mr.  Winders,  absolutely. 

Q.  Absolutely?        A.  Yes,  sir. 

Q.  Have  you  ever  in  your  twelve  years'  ex- 
perience, in  testifying  for  the  Government  in  these 
cases  been  other  than  positive  in  every  proposition 
that  you  presented?        A.  Have  I  been  what? 

Q.  Have  you  ever  when  you  have  reported  a  de- 
fect in  your  twelve  years  of  testifying  and  in- 
specting for  the  Government, — has  there  ever  been 
a  case  in  which  you  were  not  absolutely  positive? 
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A.  I  have  never  filed  a  case  except  on  the  truth 
as  I  saw  it.  I  have  testified  to  the  truth  as  I 
saw  it.     [182—147] 

Q.  You  have  testified  that  you  did  see  this  car, 
and  you  testified  that  you  saw  this  engine  that 
you  testified  to  awhile  ago  pull  this  train  out  of 
the  yard? 

A.  Yes  sir. 

Q.  Where  did  Norton  see  one  of  these  cars? 
.   A.  1  don't  know  where  he  saw  them. 

Q.  You  say  that  you  did  call  his  attention  to 
them  where  he  could  go  and  see  them? 

A.  Mr.  Norton  and  I  talked  those  things  over. 

Q.  Where  did  he  see  a  log  flat  where  the  log  was 
down  so  low  that  there  was  not  a  clearance  of  two 
inches? 

A.  Wherever  we  have  inspected  cars.  In  in- 
specting cars  for  years  with  men,  I  cannot  call  to 
mind  any  specific  point. 

Q.  You  were  probably  with  him,  were  you,  when 
he  went  down  and  saw  this  log  too  close  to  this 
grabiron  ? 

A.  Yes,  if  I  called  his  attention  to  it,  I  was. 

Q.  You  were  right  with  him? 

A.  Yes,  sir. 

Q.  It  is  your  testimony  then  that  Mr.  Norton 
has  seen  this  condition  ? 

A.  Yes,  sir. 

The  COURT. — I  want  to  ask  you  one  question 
about  the  height  of  the  draw  bar.  You  have  testi- 
iied  about  it  being  thirty  inches,  have  you? 
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The  WITNESS.— No,  sir;  I  don't  think  he  asked 
me  the  height. 

The  COURT.— What  I  want  to  ask  you  is  this: 
If  the  draw  bar  is  too  near  the  top  of  the  rails, 
what  has  to  be  done  to  remedy  it?     [183 — 148] 

The  WITNESS'. — They  can  raise  the  draw  bar 
just  propping  it  up  and  straightening  the  iron  and 
shim  it  on  top  of  that,  which  generally  brings  it 
within  the  provision. 

The  COURT. — Generally  speaking,  what  would 
have  to  be  done? 

The  WITNESS.— That  would  be  the  quickest  me- 
thod. Sometimes  there  is  a  great  deal  of  play 
on  the  tops  of  the  draw  bar.  Then,  in  that  in- 
stance, they  will  raise  the  draw  bar  and  shim  on 
top  of  that. 

The  COURT. — Those  are  all  cases  where  the  draw 
bar  in  the  construction  of  the  cars  is  the  right 
height  ? 

The  WITNESS.— It  is  a  defect  that  has  caused  it. 

The  COURT. — A  defect  after  the  construction  of 
the  car. 

The  WITNESS. — Yes,  after  the  construction  of 
the  car. 

The  COURT. — How  are  you  able  to  see  if  there 
is  just  the  same  play  that  the  draw  bar  is  too  low? 

The  WITNESS — By  measuring  it  from  the  level 
of  the  tops  of  the  rails  to  the  center  of  the  core 
line  of  the  coupler.  We  don't  take  it  either  at  the 
face  of  the  draw  bar  for  the  measurement,  but  we 
extend  back  and  above  the  jaw  in  order  to  be  ab- 
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solutely  fair.  In  other  words,  if  you  come  out  to 
the  flat  point  of  the  coupler  and  take  the  measure- 
ments it  will  either  be  lower  or  higher;  but  if  you 
go  back  midway  of  that  you  will  strike  a  dividing 
line.     [184—149] 

The  COURT. — ^Your  idea  is  that  if  it  is  too  high 
or  too  low  it  doesn't  couple  satisfactorily? 

The  WITNESS. — It  might  be  coupled,  but  on  an 
uneven  car,  if  it  struck  one  with  a  maximum  of 
34  inches,  if  they  were  up  in  that  position  it  would 
slip  by. 

Q.  (Mr.  LIST.)  You  did  not  have  to  guess  at 
the  center  of  the  coupler  ? 

A.  No,  sir. 

(Witness  excused.) 

Testimony    of   G-eorge    B.    Winter,    for   Plaintiff 

(Recalled). 

GEORGE  B.  WINTER,  recaUed,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Winter,  do  you  know  Mr.  Mulvey,  car 
foreman,  and  Mr.  Norton,  inspector  of  equipment,— 
both  of  the  Northern  Pacific? 

A.  Very  well. 

Q.  How  long  have  you  known  them? 

A.  Twelve  or  fifteen  years. 

Q'.  State  whether  or  not  you  have  ever  taken  up 
with  either  one  of  those  gentlemen,  or  both  of  them, 
the  question  of  flat  cars  being  so  constructed  that 
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the  lading  or  the  logs  will  foul  with  the  handholds 
on  the  ends  of  the  cars.     If  so,  how  often  have  you 
done  this? 

A.  It  has  been  done  very  frequently  in  making 
inspections,  and  finding  cars  with  the  grabirons 
blocked  with  logs,  and  other  lading.     [185-150] 

Q.  Have  you  called  the  attention  of  these  gentle- 
men, to  that  condition'? 

A.  Yes,  sir ;  I  have  reported  cars  defective  in  their 
presence,  and  they  have  taken  the  numbers  of  the 
cars  the  same  as  I  did. 

Q.  What  did  you  do  with  your  reports'? 

Mr.  WINDERS. — I  object  to  that  as  immaterial. 

Mr.  LIST. — Now,  if  your  Honor  please,  they 
raised  the  question  a  while  ago  that  we  never  noti- 
fied the  high  officials  of  the  Northern  Pacific.  Now, 
I  am  going  to  show  that  he  sent  reports  to  the 
Interstate  Commerce  Commission,  and  copies  of 
these  reports  are  sent  to  the  Northern  Pacific  Rail- 
way. 

Mr.  WINDERS.— If  Mr.  Winters  wants  to  tes- 
tify that  he  talked  to  Mr.  Reid  or  Mr.  Blanchard — I 
don't  care  what  he  did  vdth  the  Interstate  Com- 
merce Commission. 

The  COURT.— Objection  sustained. 

Mr.  LIST. — Exception.  I  offer  to  prove  by  this 
witness  that  he  has  made  reports  of  cars  found  de- 
fective with  logs  fouling  the  handholds  on  the  end 
of  these  flat-cars ;  that  these  reports  have  been  sent 
to  the  Interstate  Commerce  Commission,  and  copies 
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of  them  have  been  sent  to  the  officials  of  the  North- 
ern Pacific  prior  to  the  time  involved  in  this  case. 

The -COURT. — You  would  not  expect  to  show  by 
this  witness  that  the  copies  were  sent  to  the  North- 
ern Pacific.     [186 — 151] 

Mr.  LIST. — Of  course,  I  would  not  show  that  by 
him. 

Mr.  WINDERS.— I  object  to  the  offer  of  counsel, 
because  it  is  not  proper. 

Q.  (Mr.  LIST,  eontinuing.)  How  many  times 
have  you  had  that  up  with  them,  Mr.  Winter '? 

A.  Quite  a  number  of  times  in  the  last  few  years. 

Q.  Your  attention  was  called  to  the  fact, — or  at 
least  it  w^as  suggested  that  all  of  these  flat-cars  had 
bunks  and  that  those  bunks  are  eight  inches  in 
height!        A.  Yes,  sir. 

Q.  I  will  ask  you  whether  or  not  that  is  correct? 

Mr.  WINDERS.— I  object.  That  is  not  Mr. 
Winter's  testimony.  Mr.  Weeks  testified, — that  is 
the  only  testimony  so  far, — that  these  bunks  were 
six  or  eight  inches  in  height. 

The  COURT. — A  question  that  involves  a  refer- 
ence to  former  testimony  necessarily  implies  that 
testimony  was  given  such  as  was  cited.  That  always 
leads  to  a  dispute  as  to  whether  it  was  or  not,  be- 
cause the  other  side,  if  they  don't  remember  just  as 
you  do,  will  think  you  misquoted  it.  I  sustained  the 
objection. 

Q.  (Mr.  LIST  continuing.)  I  will  ask  you 
whether  or  not  you  know  that  all  the  bunks  on  these 
cars  are  six  inches  or  more  in  height,  or  whether 
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you  know  them  to  be  less  than  six  inches  or  as  low 

as  four  inches. 

A.  They  are  as  low  as  four  inches.  Many  of 
them  four  and  four  and  one-eighth.  They  are  not 
all  equipped  with  log  bunks. 

Q.  Have  you  had  occasion  recently  to  find  some 
as  low  as     [187—162]     four  inches? 

A.  I  have  seen  some  this  morning. 

Q.  Will  you  give  us  the  number  of  those  cars 
and  tell  us  where  you  saw  them  ? 

Mr.  WINDEES.— I  object  to  that. 

The  COURT.— Objection  sustained. 

Q.  (Mr,  LIST.)  Was  anyone  representing  the 
Northern  Pacific  with  you  when  you  saw  these  cars? 

Mr.  WINDERS. — I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  COURT.— Objection  sustained. 

Mr.  LIST.— Exception. 

Q.  (Mr.  LIST.)  Mr.  Winter,  I  will  ask  you  to 
state  whether  or  not  you  had  occasion  recently  to 
find  a  car  loaded  with  logs  so  that  if  the  log  shifts 
it  would  foul  the  hand  brakes  similar  to  the  one 
that  you  testified  about. 

Mr.  WINDERS.— I  object  to  that. 

The  COURT.— I  sustain  the  objection. 

Mr.  LIST. — ^I  offer  to  prove — does  the  Court 
want  the  jury  out  when  I  make  the  offer? 

Mr.  WINDERS.— No,  go  ahead.  I  won't  object 
to  the  jury  being  present. 

Mr.  LIST. — I  offer  to  prove  by  this  witness  that 
in  Auburn  this  morning  in  company  with  Mr.  Pitts, 
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and  Mr.  Hazen,  the  car  inspector  for  the  Northern 

Pacific,  they  found  a  car — 

Mr.  WINDERS.— I  object. 

The  COURT. — I  sustain  the  objection. 

Mr.  LIST. — Do  I  understand  that  there  is  an  ob- 
jection to  my  making  the  offer  of  proof?  [188 — 
153] 

The  COURT. — When  your  offer  shows  that  it 
relates  to  these  recent  transactions,  I  sustain  the 
objection.  If  you  care  to  complete  your  offer  after 
the  jury  goes  out  at  twelve  o'clock,  you  may  do  so. 

Cross-examination. 
(By  Mr.  WINDERS.) 

Q.  You  have  talked  to  Mr.  Mulvey  and  Mr.  Nor- 
ton a  great  many  times  about  logs  extending  over 
the  grabiron  on  the  end  of  the  car,  have  you? 

A.  Yes,  sir. 

Q.  You  have  pointed  out  a  great  many  of  them  to 
themf        A.  Yes,  sir. 

Q.  And  you  were  skirmishing  around  this  morn- 
ing, were  you,  out  at  Auburn? 

A.  I  have  been  at  Auburn  this  morning  and  made 
an  inspection,  yes,  sir. 

Q'.  Of  cars  in  the  yard?        A.  Yes,  sir. 

Q.  Were  you  and  Mr.  Weeks  together  when  you 
made  these  talks  to  Mr.  Norton  and  Mr.  Mulvey? 

A.  Not  necessarily. 

Q.  I  am  asking  you  if  you  were  ? 

A.  I  don't  remember. 

(Witness  excused.)     [189 — 154] 
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M.  V.  PITTS,  produced  as  a  witness  on  behalf  of 
plaintiff,  having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  LIST.) 

Q.  What  is  your  full  name? 

A.  M.  V.  Pitts. 

Q.  How  are  you  employed  at  present? 

A.  As  an  inspector  of  safety  appliances,  Inter- 
state Commerce  Commission. 

Q.  How  long  have  you  held  that  position? 

A.  I  received  my  appointment  the  13th  of  De- 
cember, 1922. 

Q.  Prior  to  that  time  were  you  in  the  railroad 
service?        A.  Yes,  sir. 

Q.  In  what  capacity? 

A.  Employed  as  a  switchman  on  the  0.-W.  R. 
&  N. 

Q.  At  what  point?        A.  Spokane. 

Q.  How  long  were  you  in  that  position? 

A.  From  the  7th  day  of  March,  1912,  I  think. 

Q.  And  prior  to  that  time  what  was  your  ex- 
perience ? 

A.  I  was  employed  as  a  conductor  on  the  Great 
Northern. 

Q.  Were  you  with  Mr.  Winter  this  morning  at 
Auburn?        A.  Yes,  sir. 

Q.  In  the  yards  of  the  Northern  Pacific? 

A.  Yes,  sir. 
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Mr.  LIST.— I  desire  the  record  to  show  that  I 
want  to  make  the  same  offer  of  proof  through  Mr. 
Pitts  that  I  will  make  through  Mr.  Winter. 

The  COUET.— Any  objection?     [190—155] 

Mr.  WINDERS.— I  will  object  to  all  that  offer 
except  if  he  is  prepared  to  testify  that  he  saw  logs 
extending  down  over  the  end  of  the  car  to  within 
two  inches  of  the  grabiron.  I  will  withdraw  my 
objection  to  the  offer  to  prove  that  as  to  this 
witness. 

Q.  (Mr.  LIST.)  Did  you  have  anyone  there  at 
that  time  at  Auburn  representing  the  Northern 
Pacific  railroad?        A.  Yes,  sir. 

Q.  What  was  his  name?        A.  J.  S.  Hazen. 

Q.  Do  you  know  what  his  position  was  with  the 
Northern  Pacific? 

A.  He  is  chief  inspector  at  that  point. 

Q.  Did  you  in  company  with  Mr.  Hazen  see  any 
cars  there  that  had  bunks  on?        A.  Yes,  sir. 

Q.  What  was  the  height  of  those  bunks  ? 

Mr.  WINDERS.— I  object  to  that  question. 
Counsel  understands  what  I  have  no  objection  to. 
I  am  objecting  to  what  he  saw  out  there  this  morn- 
ing in  the  way  of  bunks. 

Mr.  LIST. — I  understood  he  withdrew  the  objec- 
tion. 

Mr.  WINDERS. — I  said  I  withdrew  the  objec- 
tion if  he  wanted  to  swear  that  he  saw  logs  ex- 
tending down  over  the  end  of  the  car  within  two 
inches  of  the  grabiron. 

Mr.  LIST.— I  will  make  that  offer. 
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The  COURT.— Make  your  offer  at  twelve  o'clock. 
Is  that  your  case? 

Mr.  LIST.— Yes,  your  Honor. 

(Witness  excused.)     [191—156] 

(Opening  statement  on  behalf  of  defendant  by 
Mr.  Winders.) 

The  COURT.— Court  will  be  at  recess  until  1:30. 
You,  Gentlemen  of  the  jury,  are  excused  until 
half  past  one  o'clock.  I  will  remain,  and  counsel, 
and  the  stenographer,  until  plaintiff's  counsel  com- 
pletes his  offer. 

(Jury  retires.) 

Mr.  LIST.— Now,  if  the  Court  please,  I  offer  to 
prove  by  Mr.  Winter,  a  Government  witness,  that 
this  morning  in  company  with  Mr.  Pitts,  another 
inspector  of  the  Interstate  Commerce  Commission, 
and  Mr.  Hazen,  chief  car  inspector  of  the  Northern 
Pacific  at  Auburn,  they  made  an  inspection  of  a 
number  of  flat  cars  similar  to  the  ones  involved  in 
this  case  as  to  which  it  was  testified  that  the  logs 
on  the  cars  fouled  the  handhold  so  that  there  was 
no  clearance,  and  that  it  could  not  be  used;  that 
they  found  a  number  of  cars  where  the  bunks  on 
the  cars  were  only  four  inches  in  height.  I  offer 
that  because  it  was  suggested  yesterday  that  none 
of  these  cars  had  bunks  less  than  either  six  or 
eight  inches  in  height.  There  was  some  misunder- 
standing as  to  what  was  testified  to. 

Mr.  WINDERS.— I  object  to  that  offer  as  in- 
competent, irrelevant  and  immaterial. 


194  The  United  States  of  America  vs. 

(Testimony  of  M.  V.  Pitts.) 

The  COURT. — I  sustain  the  objection  to  that 
offer. 

Mr.  LIST. — Exception.  Second,  I  also  offer  to 
prove  by  Mr.  Winter  and  also  by  Mr.  Pitts  that 
they  [192 — 157]  found  a  car  there  similar  to  the 
one  involved  in  this  case  loaded  with  logs,  and  the 
handhold  was  applied  near  the  top  of  the  endsill, 
and  the  car  was  loaded  with  logs;  that  there  was 
just  practically  three  inches  clearance  between  the 
logs  and  the  handhold,  and  that  if  the  logs  shifted 
as  much  as  one  inch,  which  it  was  testified  is 
likely  to  occur  at  any  time,  the  logs  on  that  car 
would  have  completely  fouled  the  handhold  on  the 
end  of  the  car,  and  it  was  so  admitted  by  Mr. 
Hazen,  Northern  Pacific  inspector,  in  the  presence 
of  Mr.  Pitts  and  Mr.  Winter. 

Mr.  WINDERS.— I  object  to  that  offer  as  in- 
competent, irrelevant  and  immaterial. 

The  COURT. — Objection  sustained. 

Mr.  LIST.— Exception. 

(Recess  to  1:30  o'clock  P.  M.) 

Afternoon  Session,  1:30  o'clock. 
Continuation  of  proceedings.     All  parties  present. 

Testimony  of  R.  M.  Crosby,  for  Defendant. 

R.  M.  CROSBY,  produced  as  a  witness  on  behalf 
of  defendant,  having  been  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  Your  full  name  is  R.  M.  Crosby?     [193—158] 

A.  Yes,  sir. 
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Q.  What  is  your  .official  position  with  the  North- 
ern Pacific,  Mr.  Crosby? 

A.  Mechanical  superintendent. 

Q.  Mechanical  superintendent  of  what  territory"? 

A.  The  Western  territory. 

Q.  As  mechanical  superintendent  what  is  your 
duty  and  authority? 

A.  I  have  charge  of  the  rolling  stock.  The  roll- 
ing stock  and  machinery  comes  under  my  jurisdic- 
tion, which  includes  cars,  locomotives  and  machine 
tools,  and  everything  in  the  mechanical  lien. 

Q.  You  have  under  you  master  mechanics  ? 

A.  Yes,  sir. 

Q.  On  each  division?        A.  Yes,  sir. 

Q.  And  they  have  their  subordinate  officials? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  connected  with  the 
mechanical  department  of  the  Northern  Pacific, 
Mr.  Crosby?        A.  Nineteen  years. 

Q.  What  has  been  your  railroad  experience? 

A.  In  years? 

Q.  Yes,  sir.        A.  Forty-one  years. 

Q.  You  have  worked,  have  you,  as  swiper  and 
fireman  and  engineer? 

A.  No,  I  never  worked  as  a  fireman  or  engineer. 
I  was  shop  man.  I  learned  my  trade  in  a  shop.  I 
have  ran  locomotives.     [194 — 159] 

Q.  You  came  up  through  the  shop? 

A.  Yes,  sir. 

Q.  You  started  as  an  apprentice  in  the  shop  ? 

A.  Yes,  sir. 
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Q.  Were  you  occupying  this  position  on  the  first 
of  July,  1922?        A.  Yes,  sir. 

Q.  I  wish  you  would  state  to  the  jury  briefly 
and  clearly  so  they  can  hear  you,  the  conditions  con- 
fronting the  operations  of  the  Northern  Pacific  so 
far  as  its  equipment  was  concerned,  so  far  as  in- 
spectors and  car  repairers  were  concerned,  from  the 
first  of  July  up  to  the  2d  of  September,  with  par- 
ticular reference  to  Auburn  and  Centralia. 

Mr.  HUGHES.— We  object  to  that  question  on 
several  grounds.  One  is  that  the  question  is  too 
general,  and  the  other  ground  is  that  is  it  im- 
material whether  it  was  convenient  for  the  company 
to  do  this  work  or  not.  It  is  no  defense  and  would 
simply  be  incompetent,  irrelevant  and  immaterial. 

The  COURT. — I  will  overrule  the  objection. 

Mr.  HUGHES.— Exception. 

Mr.  LIST. — It  may  be  understood,  your  Honor, 
^that  as  to  each  witness  introduced  by  the  defendant 
we  have  an  exception  as  to  the  testimony  relative 
to  the  strike. 

The  COURT. — That  is  already  so  understood. 

Mr.  LIST. — I  did  not  know  whether  it  was  under- 
stood as  to  all  witnesses.     [195 — 160] 

The  COURT. — It  will  .be  understood  if  it  is  not 
already  so  understood. 

A.  On  the  first  of  July,  as  practically  everyone 
knows,  and  of  course  railroad  men  better  than  any- 
one else,  the  railroad  employees  right  down  to  the 
wipers  went  out, — I  think  in  Seattle  a  few  wipers 
remained.     So  far  as  the  car  repairers  and  machin- 
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ists  and  everything  of  that  kind  is  concerned,  they 
walked  off  the  job.  We  had  instructions  not  to  hire 
any  outside  men,  and  as  a  result  of  that  it  de- 
volved on  the  officers  and  men, — the  few  who  re- 
mained,— of  course  the  foremen, — car  foremen, — 
in  practically  all  cases  remained  to  work.  They 
did  at  Auburn  and  at  points  where  Mr.  Winter  has 
mentioned.  Besides  the  foremen,  the  work  was 
largely  done  by  other  officers  of  the  railroad.  That 
condition  continued  up  until  July  18,  when  we 
started  to  hire  a  few  men, — the  best,  of  course,  that 
we  could  secure.  But,  as  you  all  know,  the  men  that 
we  could  hire  under  those  conditions,  were  not  like 
the  men  that  ordinarily  do  that  work.  However, 
we  did  get  some  good  men  after  a  while.  We  strug- 
gled along  and  did  the  best  we  could  with  what  we 
had  to  do  it  with.  The  men  worked  long  bours.  The 
men  who  were  accustomed  to  office  work  worked 
night  and  day,  and  some  of  them  worked  22  or  23 
or  24  hours  a  day;  couldn't  work  any  more  than 
that.  We  worked  along  in  that  way.  Now,  I  have 
,heard  some  matters  brought  out  here  in  connection 
mth  the  inspection  of  trains  that  really  seemed  in- 
consistent to  me,  in  that  the  cars  were  not  inspected 
in  the  way  that  they  were  ordinarily  inspected 
when  we  have  the  regular  organized  [196 — 161] 
force  of  inspectors.  That  was  true.  We  did  not 
have  the  men  to  do  it.  The  cars  were  assembled 
in  the  train,  and  they  were  inspected  by  these  of- 
ficers that  I  have  mentioned.  Sometimes  prior  to 
the  train  moving  away, — as  has  been  brought  out 
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here, — ^the  hose  were  either  severed, — generally  I 
will  say  they  were  stabbed  with  a  knife  blade,  not 
cut  in  two, — just  a  knife  blade  inserted, — and  in  one 
case  we  had  22  hose  cut  before  we  got  out  of  Au- 
burn. In  other  instances  we  had  to  go  around, — 
the  hose  were  filled  with  waste, — both  the  air  hose 
and  the  steam  hose.  The  refrigerator-cars  here  in 
Seattle  we  had  to  set  them  on  the  steam  track  and 
connect  them  up  with  steam  so  as  to  keep  those  men 
from  filling  them  up  with  waste,  and  other  for- 
eign substances.  Taking  the  whole  matter,  it  was 
a  question  of  endurance  so  far  'as  the  company  was 
concerned.  Everybody  was  working  the  constitu- 
tional limit.  Every  nerve  was  strained.  There 
is  no  question  about  that.  I  don't  know  of  any- 
thing that  could  have  been  done  that  was  not  done 
with  the  force  available. 

Q.  You  were  trying  to  keep  the  freight  traffic 
moving  in  and  out  of  this  country,  were  you,  Mr. 
Crosby?        A.  Absolutely. 

Q.  Now,  Auburn  is  a  repair  point,  is  it,  Mr. 
Crosby?        A.  Yes,  sir. 

Q.  On  the  31st  day  of  August,  the  evidence  will 
show,  on  train  leaving  Auburn  as  was  testified  at 
9 :50, — as  a  matter  of  fact  it  registered  out  at  ten, — 
he  had  on  that  twenty  log  cars  in  defective  condi- 
tion taking  them  to  Renton  to  be  repaired  at  the 
Renton  car  works.  Did  we  [197 — 162]  at  that 
time  on  the  '31st  day  of  August  have  men  available 
to  put  them  in  condition  at  Auburn? 
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A.  I  would  say  no.  We  did  have  men,  but  not 
sufficient. 

Q.  It  was  the  honest  judgment  of  yourself  and 
the  other  officials  of  the  Northern  Pacific  that  it 
was  an  absolute  necessity  to  take  those  cars  to 
Renton  for  the  purpose  of  being  repaired? 

A.  Yes,  sir. 

Mr.  HUGHES.— Just  a  moment.  We  object  to 
that  and  ask  that  it  be  stricken,  on  the  ground  that 
it  is  calling  for  a  conclusion.  If  he  sets  out  the 
facts,  the  jury  of  intelligent  men  can  draw  their 
own  conclusion. 

Mr.  WINDERS.— I  wanted  to  kind  of  cut  the 
matter  short. 

Q.  You  sent  a  lot  of  cars  to  Renton,  didn't  youT 

A.  Yes,  we  sent  out  practically  all  our  log  fiats 
to  Auburn  for, — I  mean  Renton. 

Q.  What  was  the  situation  at  Auburn  with  refer- 
ence to  having  the  facilities  and  men  to  make  those 
repairs  at  Auburn? 

A.  We  had  the  facilities, — of  course  our  stock 
was  not  complete, — but  in  so  far  as  the  facilities, 
if  we  had  the  men  we  could  have  taken  care  of  a 
great  deal  more. 

Q.  Did  you  have  the  men  to  do  it,  Mr.  Crosby? 

A.  No,  sir. 

Q.  How  many  cars  were  you  handling,  do  you 
know,  through  Auburn  under  load  in  August  and 
September,  approximately?        A.  Per  day? 

Q.  Yes. 
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A.  I  should  say  in  the  neighborhood  of  2500, 
[198—163] 

Q.  Was  the  force  that  you  had  recruited  and 
were  recruiting  up  to  the  2d  of  September, — were 
they  busy  all  the  time,  Mr.  Crosby,  on  the  equip- 
ment that  was  in  the  yard?        A.  Yes,  sir. 

Q.  Now,  Mr.  Crosby,  when  was  it  that  the  North- 
ern Pacific, — or  was  there  any  particular  reason 
why  the  Northern  Pacific  did  not  start  to  hire  any 
men  until  about  the  18th  of  August, — 18th  of  July, 
I  should  say? 

A.  Our  purpose  for  not  employing  men  was  by 
reason  of  our  having  the  hope,  or  an  impression 
that  the  men  would  come  to  their  senses  and  return 
to  work.  Our  men  who  left  the  service  did  not  do 
so  because  of  any  dissatisfaction  that  they  had  with 
the  Northern  Pacific.  That  is,  they  all  gave  me 
to  understand  that.  I  am  pretty  close  to  the  work- 
ingmen. 

Q.  Was  there  any  of  these  men  went  back  East 
at  that  time,  Mr.  Crosby,  or  not  ? 

A.  The  chairman  of  the  different  crafts.  I  don't 
just  know  how  many  of  them  went  either  to  Chicago 
or  Washington  for  the  express  purpose  of  making 
a  separate  agreement  in  so  far  as  the  Northern  Pa- 
cific was  concerned,  and  were  refused  by  Mr. 
Jewell.  I  was  looking  up  some  letters  on  that.  I 
did  not  have  time  before  I  left  the  office.  We  have 
it  on  record. 

Q.  It  was  not  until  after  those  men  returned  that 
you  tried  to  hire  outsiders? 
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A.  I  can't  remember  the  date  that  they  went 
down;  I  would  not  want  to  testify  on  that.  I  don't 
believe  that  we  did. 

Q.  You  were  in  and  out  of  Auburn  frequently 
during  this  [199 — 164]  period,  were  you,  Mr. 
Crosby  ? 

A.  During  the  early  operation  of  the  strike.  I 
was  there  several  days  at  one  time,  and  nights. 

Q.  You  were  working  there  yourself? 

A.  Yes,  more  in  connection  wdth  the  locomotive 
department,  however. 

Q.  You  were  familiar  with  the  situation  in 
Seattle?        A.  Yes,  sir. 

Q.  Was  the  situation  such  in  Seattle,  Mr.  Crosby, 
that  you  would  have  permitted  any  of  the  officials  of 
the  Northern  Pacific  or  any  now  employees  of 
the  Northern  Pacific  to  attempt  to  make  any  repairs 
to  cars  on  this  transfer  track  along  Whatcom  Ave- 
nue having  the  standpoint  of  safety  of  the  men  and 
the  safety  of  the  equipment  and  the  property  in 
mind? 

A.  No,  I  would  not  expect  men  to  work  there.  I 
never  send  men  to  do  what  I  would  not  care  to  do 
myself.     I  would  not  care  to  work  there  myself. 

Q.  We  haul  a  great  many  logs,  do  we  not? 

A.  Yes,  sir. 

Q.  And  there  are  a  great  many  bad  order  log- 
ging cars? 

A.  Yes,  sir,  that  is  the  bone  of  contention. 

Q.  When  you  came  into  this  courtroom,  Mr. 
Crosby,  had  your  attention  ever  been  called  to  the 
fact  that  the  handhold  on  the  end  of  a  log  flat  could 
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he  fouled  so  that  there  was  not  two  inches  clearance 
above  the  handhold*? 

A.  Not  on  a  log  fiat,  but  on  lumber  it  has. 

Q.  You  are  familiar,  of  course,  with  our  car  con- 
struction?       A.  Yes,  sir.         [200—165] 

Q.  You  have  gone  through  the  car  construction 
department  ? 

A.  Yes,  sir,  I  have.  I  have  heard  some  evidence 
this  morning  that  is  not  entirely  correct  on  the  con- 
struction of  our  cars. 

Q.  You  have  worked  in  car  shops  yourself? 

A.  I  have  had  charge  of  the  car  shops.  I  never 
was  a  car  repairer,  though. 

Q.  Are  you  familiar  with  our  log  flat  series  bear- 
ing No.  61753,  Mr.  Crosby?        A.  Yes,  sir. 

Q.  Tell  the  jury  about  the  construction  of  that 
log  flat,  and  log  flats  of  that  series.  There  are 
different  series  of  log  flats  ? 

A.  That  is  what  is  generally  known  as  our  stand- 
ard log  flat.  I  want  to  qualify  what  I  said  about 
hearing  some  testimony  not  entirely  correct.  It 
would  carry  the  idea  that  all  of  the  end  sills  on 
our  log  flats  come  up  flush  with  the  top  of  the  deck. 
That  is  not  true.  Our  standard,  as  our  blue-prints 
show,  is  that  the  end  sill  is  flush  with  the  top  of  the 
side  sill,  and  the  deck  comes  on  top  of  the  end  sill 
as  well  as  the  side  sill.  Now,  then,  the  grabiron  re- 
ferred to,  of  course,  is  bolted  to  the  end  sill,  and  in 
order  to  get  timber  to  bolt  to,  you  have  to  get  down 
below  the  top  of  the  endsill,  which  would  naturally 
bring  the  grabiron  ordinarily  about  two  inches  be- 
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low  the  top  of  the  deck  of  the  car,  provided  the 
car  had  two-inch  decking.  Now,  ordinarily  our 
cars  have  two-inch  decking,  but  some  of  them  do 
not.  Some  are  a  little  scant  two  inches.  Of  course 
it  is  little  and  don't  amount  to  anything.  I 
thought  I  would  mention  that.  But  [201 — 166] 
two  inches  is  what  we  figure  on  for  car  decking. 

Q.  Are  you  familiar  with  the  log  bunks  on  these 
cars,  Mr.  Crosby? 

A.  Yes,  sir,  I  am  putting  on  about  five  hundred 
of  them  right  now, — equipping  new  cars. 

Q.  I  will  show  you  what  purports  to  be  a  wheel 
report  of  the  train  containing  that  flat,  which  for 
identification  I  will  ask  to  have  marked  Defendant 's 
Exhibit'^  A." 

A.  I  don't  remember  the  number  of  the  car. 

Q.  Well,  it  is  marked  here  with  this  No.  61753. 
You  don't  know  that?        A.  No. 

Q.  What  is  the  fact,  Mr.  Crosby,  as  to  bent  brake 
staffs, — does  the  bending  of  a  brake  staff  neces- 
sarily make  it  inoperative? 

A.  No,  I  would  not  say  that  it  would. 

Q.  You  have  a  great  many  bent  brake  staffs  on 
log  flats? 

A.  There  are  very  few  absolutely  straight.  We 
have  absolutely  very  few  straight  ones.  Nearly  all 
of  them  are  bent  a  little  bit.  When  they  straighten 
them  they  don't  always  get  them  straight. 

Q.  Are  you  familiar  with  the  engine  No.  1263  ? 

A.  Yes,  that  is  a  Y-2  engine. 
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Q.  Do  you  know  where  that  engine  was  in  August 
and  September'? 

A.  She  has  been  working  between  Auburn  and 
Seattle. 

Q.  Was  she  down  on  the  Centralia-Tacoma  Divi- 
sion?       A.  No. 

Q.  Has  she  been  down  on  the  Centralia-Tacoma 
Division  for  the  last  two  years? 

A.  Not  to  my  knowledge.  Lou  Detherow  has 
been  running  that  [202 — 167]  engine  about  two 
years. 

Q.  Between  Seattle  and  Auburn?        A.  Yes,  sir. 

C  ross-examination. 
(By  Mr.  LIST.) 

Q.  After  the  strike  started,  how  many  men  were 
employed  at  Auburn  yards  and  how  many  at  the 
Centralia  yards  as  inspectors  and  repair  men  ? 

A.  That  would  be  difficult  to  tell  you.  There  was 
a  great  turnover  at  that  time. 

Q.  Having  in  mind  August  31  and  September  2, 
at  Auburn  and  Centralia  respectively,  just  give  your 
best  recollection. 

A.  You  mean  including  the  officers? 

Q.  No,  including  the  men  who  made  inspections 
and  made  repairs  to  cars. 

A.  Well,  the  officers  w^ere  doing  that  along  with 
the  men. 

Q.  I  just  wanted  to  know  how  many  were  doing 
that  work, — whether  they  were  special  employees 
or  officers? 
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A.  There  wasn't  very  many.  I  was  not  down  at 
Centralia.  At  Auburn  it  would  only  be  a  guess. 
Probably  15  or  20,  something  like  that. 

Q.  That  is  in  both  the  day  and  the  night  shift? 

A.  Yes,  sir. 

Q.  You  mean  15  or  20  inspectors  or  15  or  20  in- 
spectors and  repairers? 

A.  Well,  they  were  mixed;  inspectors  and  repair- 
ers. 

Q.  Would  all  the  inspectors  do  repair  work  ? 

A.  Yes,  they  had  to  at  that  time. 

Q.  Does  that  include  the  inspectors  who  were  out 
in  the  yard  [203 — 168]  and  also  those  on  the 
"rip"  track? 

A.  We  had  very  few  men  working  on  the  "rip" 
track. 

Q.  Most  of  these  were  inspecting  the  trains  that 
went  out? 

A.  And  making  repairs  on  the  trains  that  went 
out. 

Q.  The  cars  that  were  sent  to  Renton, — were  they 
all  sent  from  Auburn  or  also  from  Centralia, — 
along  about  August  31  and  the  2d  of  September? 

A.  I  have  no  record  of  any  sent  from  Centralia, 
but  naturally  they  would  be  sent  because  we  sent 
log  flats  at  that  time  for  heavy  repairs  to  Renton. 

Q.  Where  would  you  draw  the  line  between  the 
cars  that  you  would  send  to  Renton  and  those  that 
you  would  repair  there? 

A.  A  car  that  was  pretty  badly  shook  or  required 
sills  in  nomial  times  would  go  to  Renton.     Of  course 
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at  this  time  a  cal"  with  less  repairs  would  go  there. 
We  would  naturally  send  cars  to  Renton  at  that 
time  that  w^e  would  not  send  under  normal  condi- 
tions. 

Q.  Would  you  also  have  repaired  at  Renton  the 
cars  with  what  are  know^n  as  penalty  defects  %  You 
understand  what  I  mean, — those  defects  covered  by 
the  Safety  Appliance  Acf?  Would  you  have  re- 
paired at  Renton  cars  with  defects  covered  by  that 
Act  as  well  as  defects  not  covered  by  that  Act? 
For  instance,  would  you  send  it  to  Renton  for  re- 
pair if  it  had  a  bent  grabiron? 

A.  No,  we  would  not  send  it  to  Renton  for  a  bent 
grabiron. 

Q.  You  would  not  send  any  cars  there  just  for  a 
broken  sill  step,  would  you?  A.  No,  sir.  [204 — 
169] 

Q.  You  would  not  send  any  there  for  a  broken 
lock  link  or  coupler?        A.  Not  ordinarily. 

Q.  Would  you  send  any  there  for  a  ladder  tread 
that  was  mashed  up  against  the  side  of  the  box-car  ? 

A.  No. 

Q.  Would  you  when  you  sent  cars  to  Renton  that 
had  to  have  heavy  repairs,  but  also  needed  these 
light  repairs,  which  could  have  been  repaired  in  a 
minute, — ^would  you  make  those  light  repairs  to  the 
penalty  defects,  before  sending  the  car  to  Renton? 

A.  We  would  if  we  had  time,  but  we  had  other 
more  important  work  to  do  at  that  time,  and  it 
would  be  questionable  whether  cars  going  to  Renton 
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would  receive  tlie  same  attention  as  if  going  out 
on  the  main  line  for  our  regular  traffic. 

Q.  There  was  no  line  drawn,  really,  between  the 
character  of  cars  which  you  repaired  in  your  own 
yard  and  those  that  you  sent  to  Renton,  so  far  as 
the  safety  appliance  defects  are  concerned^ 
'  A.  Only  in  so  far  as  what  I  have  told  you, — If  we 
'  had  a  car  going  there  that  was  shook  up,  why  at  that 
time  the  chances  are  that  they  would  not  be  as  par- 
ticular with  the  car  as  they  would  be  with  a  car  that 
was  going  out  in  a  commercial  train. 

Q.  You  mean  in  making  the  repairs  to  the  safety 
appliances  f 

A.  I  am  talking  about  safety  appliances,  or  any 
other  appliances. 

Q.  In  making  the  repairs,  in  the  yards,  by  the  in- 
spectors and  officials  that  you  had  there,  were  they 
limited  to  the  [205 — 170]  safety  appliance  de- 
fects, or  did  they  repair  cars  in  other  respects  ? 

A.  Oh,  we  put  in  brasses  and  oil  boxes  and  such 
stuff  as  we  had.  The  wheels  were  usually  under 
loads.  In  so  far  as  the  safety  appliances  were  con- 
cerned they  w^ould  be  taken  care  of  by  the  men  who 
possessed  the  most  knowledge  of  that  particular 
part. 

Q.  You  endeavored  to  repair  those  at  Auburn 
and  Centralia? 

A.  We  were  repairing  all  the  cars  that  we  could 
at  both  places. 

Q.  What  I  want  to  get  at,  Mr.  Crosby,  is  this: 
When  you  came  to  a  safety  appliance  or  a  penalty 
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defect,  did  the  inspectors  at  Auburn  or  Centralia 
repair  all  of  those  that  they  could  before  making 
the  repairs  to  the  car  on  appliances  not  covered  by 
the  Safety  Appliance  Act? 

A.  They  paid  special  attention  to  the  penalty  de- 
fects. We  had  all  kinds  of  cars  running, — cars  that 
had  cracked  side  sills,  flat  wheels,  and  loose  pedes- 
tals,— all  that  sort  of  stuff. 

Q'.  Those  were  not  repaired  at  Auburn'? 

A.  No,  we  were  not  doing  any  sill  work. 

Qi.  Or  at  Centralia?        A.  Or  at  Centralia. 

Q.  That  was  all  done  at  Renton? 

A.  We  figured  on  getting  all  done  there  that  we 
could. 

Q.  Have  you  heard  all  the  testimony  in  this  case  ? 

A.  I  think  so,  yes. 

Q.  Are  you  able  to  say  whether  or  not  you  have 
any  knowledge  of  these  particular  cars  ? 

A.  No,  I  never  saw  the  cars.     [206 — 171] 

Q.  For  instance,  referring  to  count  one  wherein 
the  handhold  on  the  end  of  the  car  was  bent  against 
the  end  sill,  are  you  able  to  say  whether  or  not  that 
was  sent  to  Renton  for  repair  irrespective  of  any 
other  defects  ? 

A.  No,  I  am  not  prepared  to  say  just  what  that 
car, — I  did  not  have  charge  of  the  record  of  the  cars 
at  that  time.  As  a  matter  of  fact,  these  cars  that 
were  looked  over  by  the  officers  and  the  car  foremen 
were  got  together  and  sent  to  Renton. 

Q.  Any  cars  that  left  Auburn  or  Centralia  with 
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knowledge  of  defects  were  sent  out  for  the  purpose 
of  going  to  Renton  for  repair,  were  they  I 

A.  Out  of  Auburn? 

Q.  Out  of  Auburn  or  Centralia.  Did  you  have 
any  other  place  that  you  sent  them  to  besides  Ren- 
ton?        A.  Yes,  we  have  South  Tacoma. 

Q.  That  you  sent  them  to  from  Auburn  and  Cen- 
tralia ? 

A.  Well,  there  were  some  going  from  Auburn, 
but  principally  from  Centralia  to  Tacoma. 

Q.  When  you  got  your  bills  from  the  Penton  Iron 
Works,  or  the  Renton  Repair  Works — 

A.  Pacific  Car  &  Foundry  Company. 

Q.  — did  they  state  the  details  of  the  repairs  so 
that  you  would  be  able  to  tell  what  repairs  were 
made  to  these  cars  at  Renton? 

A.  Yes,  they  carried  the  regular  record  of  work 
that  was  done.  They  had  records  of  the  cars  that 
they  repaired. 

Q.  They  billed  on  the  Northern  Pacific  for  that 
work?        A.  Yes. 

Q.  You  have  records  in  your  possession  showing 
whether  or  [207 — 172]  not  they  put  on  a  hand- 
hold on  a  certain  car  or  whether  they  supplied  a 
coupling  chain  ? 

A.  No,  it  would  not  show  that.  If  it  had  a  dam- 
aged end  sill  it  would  necessarily  follow  in  the  ap- 
plication of  a  new  end  sill.  ' 

Q.  So  that  those  bills  are  itemized  bills  and  you 
could  tell  just  what  was  done, — that  is  true? 

A.  I  think  so,  yes. 
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Q.  Were  records  kept  by  yourself  or  officials  at 
Tacoma  of  repairs  made  there  at  that  time? 

A.  Yes.  Now,  let  me  correct  that.  They  have 
a  record  of  the  cars,  but  we  are  doing  work  our- 
selves there.  Without  it  was  a  foreign  car,  the 
chances  are  they  would  not  show  whether  they  ap- 
plied a  grabiron.  They  would  have  a  record  of  the 
car  coming  there  and  leaving  there. 

Q.  If  you  had  a  car  going  from  Auburn  to  E en- 
ton  to  have  a  large  number  of  repairs  made  on  it, 
and  you  could  put  a  handhold  on  at  Auburn  or  con- 
nect up  a  coupling  lever,  wasn't  it  your  practice  to 
do  that  before  the  car  went  out  ?        A.  Yes,  sir. 

Q.  In  that  case  the  car  would  not  be  sent  to  Ren- 
ton  for  the  purpose  of  making  those  particular  light 
repairs  ? 

A.  Any  repairs  that  we  would  make  at  that  time 
would  be  temporary. 

Qi.  In  the  interest  of  safety  you  endeavored  to 
make  those  repairs'? 

A.  We  did  everything  we  could  in  the  interest 
of  safety. 

Q.  You  did  endeavor  to  make  such  temporary  re- 
pairs as  would  put  the  car  in  good  condition  so  far 
as  the  safety  [208^ — 173]  appliances  were  con- 
cerned ?        A.  So  far  as  we  were  able. 

Q.  You  spoke  about  the  construction  of  the  61,000 
series  of  cars,  about  the  blue-print  showing  that  the 
end  sill  does  not  come  up  flush  with  the  floor  of  the 
cars?        A.  Yes. 
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Q.  Do  you  want  the  jury  to  infer  that  you  don't 
have  any  cars  on  which  the  end  sill  comes  up  flush 
^dth  the  floor? 

A.  We  have  some  cars  of  that  kind.  I  qualifled 
my  statement. 

Q.  I  did  not  catch  that,  Mr.  Crosby. 

A.  The  point  that  I  wanted  to  make  there  was: 
Mr.  Weeks  in  giving  his  testimony, — I  would  infer 
from  what  he  says  that  all  of  our  cars  were  (con- 
structed as  he  stated.  That  is  not  true  of  all  our 
cars. 

Q.  I  think  Mr.  Weeks  was  only  testifying  as  to 
the  cars  that  he  had  seen. 

A.  I  did  not  notice  that  he  referred  to  the  par- 
ticular car  that  they  found  this  grabiron  on.  I  was 
wondering  at  the  time  why  it  was  not  brought  out 
whether  this  car  had  that  sort  of  an  end  sill  on  it. 
The  cars,  unless  they  are  rebuilt,  are  repaired  in 
kind.  That  is,  a  piece  will  be  removed  and  used  as 
a  template.  If  they  have  got  a  template  they  put 
the  end  sill  the  same  as  the  one  that  came  off.  The 
same  is  true  of  the  decking.  But  in  the  event  of 
the  car  being  rebuilt,  we  make  a  survey  and  some- 
times make  changes  in  the  general  design  of  the 
end  sill  and  other  parts  of  the  car.  I  might  add 
here,  though,  that  the  Northern  Pacific  are  pretty 
conservative  [209 — 174]  about  making  changes  in 
equipment. 

Q.  You  didn't  want  the  jury  to  infer  that  you 
meant  to  say  that  Mr.  Weeks  was  not  correct  when 
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he  said  that  some  of  your  cars  had  the  end  sills 

up  flush  with  the  deck? 

A.  No,  if  he  qualified  that  by  saying  some  of 
the  cars,  that  is  all  right;  but  I  understood  that  he 
said  all  of  the  cars  were  that  way. 

Q.  I  did  not  so  understand. 

A.  There  are  some  cars,  not  only  ours,  but  other 
people's  cars. 

Qi.  Now,  you  testified  that  a  bent  brake  staff  would 
not  render  a  brake  inoperative  1        A.  Yes,  sir. 

Qi.  You  mean  to  say  that  it  could  be  so  bent  that 
the  brake  would  not  be  inoperative? 

A.  I  mean  to  ssij  that  it  could  be  bent  and  still 
be  operative. 

Q.  It  could  be  bent  and  be  totally  inoperative, 
couldn't  it? 

A.  Yes,  it  could  be  bent  clean  down  onto  the  deck. 

Q.  Haven't  you  seen  a  good  many  bent  so  as  to 
be  totally  inoperative? 

A.  I  have  seen  them,  yes.  I  would  not  say  I 
have  seen  such  a  lot  of  them.  But  take  brake 
staffs  in  logging  service,  they  are  frequently  bent. 

Q.  They  are  frequently  so  badly  bent  that  they 
are  inoperative? 

A.  Oh,  yes;  they  are  bent  so  badly  as  to  be  in- 
operative some  times. 

Q.  What  did  you  want  the  jury  to  infer  when 
you  stated  that  a  bent  brake  staff  did  not  render 
a  handbrake  inoperative?     [210 — 175] 

A.  I  meant  just  what  I  said. 
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Q.  In  what  kind  of  a  case?  In  any  of  these 
cases? 

A.  I  don't  know  anything  about  these  cases. 

Q.  Well,  those  are  the  cases  we  are  talking  about, 
Mr.  Crosby. 

A.  I  don't  know  how  bad  those  brake  staffs  were 
bent. 

Q.  Then  your  testimony  has  no  reference  to  any 
of  the  cases  that  are  in  suit  here? 

A.  I  was  just  talking  about  brake  staffs  in 
general ;  not  tying  down  to  any  car  or  car  number. 

Q.  You  did  not  intend  to  convey  the  impression 
that  Mr.  Weeks  was  stating  an  untruth  when  he 
said  the  brake  staff  was  so  bent  as  to  be  inop- 
erative ? 

Mr.  WINDERS. — He  said  that  he  didn't  see  any 
of  these  cars. 

The  WITNESS.— I  did  not  see  the  cars. 

The  COURT.— Objection  sustained. 

Mr.  LIST. — What  is  the  purpose  then  of  his  testi- 
mony? 

Mr.  WINDERS. — The  purpose  is  to  show  that 
there  are  a  great  many  brake  staffs  bent  and  don't 
make  the  brake  inoperative.  That  is  the  only 
purpose  of  his  testimony. 

Mr.  LIST. — We  agree  on  that  proposition. 

Q.  (Mr.  LIST.)  Mr.  Crosby,  I  think  that  is 
all.     Are  you  going  to  stay  here  through  this  trial? 

A.  I  did  not  figure  on  staying  any  longer  than 
I  had  to. 

Mr.  WINDERS.— I  will  keep  him  here. 


214  The  United  States  of  America  vs. 

(Testimony  of  J.  J.  McCullough.) 

Mr.  LIST.— No,  you  don't  need  to  do  that.  I 
will  excuse  you,  Mr.  Crosby.  I  thought  I  might 
want  you  later. 

(Witness  excused.)     [211—176] 

Testimony  of  J.  J.  McCullough,  for  Defendant. 

J.  J.  McCullough,  produced  as  a  witness  on 
behalf  of  defendant,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  How  long  have  you  been  in  the  railroad  busi- 
ness, Mr.  McCullough? 

A.  About  35  years;  between  35  and  36  years. 

Q.  At  the  time  of  this  strike  you  were  superin- 
tendent of  what  is  known  as  the  Puget  Sound 
Division  of  the  Northern  Pacific? 

A.  Yes,  sir;  that  included  Seattle,  Tacoma  and 
Auburn,  and  the  lines  in  between. 

Q.  And  particularly  the  Puget  Sound  Division 
was  created  for  the  purpose  of  taking  care  of  the 
switching  in  Seattle,  Auburn  and  Tacoma? 

A.  Yes,  sir. 

Q.  And  the  transportation  between  those  points. 
How  long  have  you  been  familiar  wlith  the  handling 
and  switching  of  cars,  Mr.  McCullough?  Just  tell 
the  jury  a  little  of  your  experience. 

A.  Oh,  I  began  as  a  brakeman  away  back  in 
1888  on  the  Illinois  Central,  and  without  going 
along  with  the  different  lines,  I  put  in  about  six  or 
seven  years  as  conductor  and  brakeman,  possibly 
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two  years  as  brakeman, — and  five  years  as  con- 
ductor, and  about  six  years  as  switch  foreman, — 
not  continuously,  but  at  different  times, — and  yard- 
master, — general  yardmaster  and  night  yardmaster, 
probably  seven  or  eight  years.  I  don't  know  just 
how  those  will  add  up.  As  superintendent  eleven 
years,  and  trainmaster  [212 — 177]  and  inspector 
of  terminals,  three  or  four  years.  It  ought  to  add 
up  35  or  36  years. 

Q.  You  have  been  a  large  part  of  the  last  twenty 
years  handling  terminals  and  switching? 

A.  Since  1894  exclusively. 

Q.  And  during  Federal  control  you  were  in 
charge  of  the  switching  movements  and  switching 
yards  of  all  the  railroads'? 

A.  All  the  railroads  in  Everett,  Seattle,  Tacoma, 
inclusive,  in  the  Puget  Sound  district  here. 

Q.  Are  you  familiar  with  the  various  cars  that 
are  handled  ?        A.  Yes,  sir ;  quite  well. 

Q.  The  switching  of  them  and  making  up  trains 
and  inspection  of  trains? 

A.  If  I  did  not  know  that,  I  would  not  know 
much  of  anything? 

Q.  In  other  words,  you  have  supervision  of  all 
of  that  work? 

A.  Yes,  and  can  do  it  myself  if  I  want  to.' 

Q.  You  are  familiar  with  the  situation  that  ex- 
isted on  the  Puget  Sound  division  particularly  at 
Auburn  and  Seattle  from  July  1st  to  July  31st, 
1922?        A.  Yes,  sir. 

Q.  On  July  1st  what  were  you  doing? 
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A.  On  July  1st  at  10:00  A.  M.  I  was  waiting  to 
see  what  would  happen.  At  10:00  o'clock  it  did 
happen.  Everybody  quit, — all  the  car  repairers, 
inspectors  taking  care  of  the  equipment  at  Seattle, 
Tacoma  and  Portland.  I  believe  about  two  old  men 
stayed  to  w^ork  at  Tacoma.  I  believe  one  at  Seattle. 
Then  we  made  the  necessary  arrangements,  we 
called  in  volunteers.  We  had  them  [213 — 178]  al- 
ready consolidated.  We  got  in  touch  with  them  and 
kept  our  King  Street  station  working,  and  getting 
our  passenger  trains  out  of  town.  That  is  the  first 
thing  that  we  did  that  afternoon.  The  next  morn- 
ing I  got  over  into  Auburn  and  Kent.  I  found  the 
situation  over  in  Auburn, — I  went  out  there  July 
1st  and  I  found  the  car  foreman,  and  the  bridge 
inspector  the  only  two  men  working  in  the  yards 
inspecting  trains.  I  started  in  about  ten  o'clock 
and  helped  them.  I  stayed  there  that  night  and  the 
next  day  I  took  a  little  rest.  That  night  I  went  on 
and  I  worked  July  4th,  day  and  night;  worked  con- 
tinuously from  that  on  up  until  August  20th. 

Qi.  At  Auburn? 

A.  At  Auburn,  inspecting  and  repairing  freight- 
cars,  from  about  five  or  six  P.  M.  until  seven  or 
eight  o'clock  the  next  niorning. 

Q.  Then  you  came  in  and  took  charge  of  your 
division  ? 

A.  Four  or  five  days  a  week  I  would  come  in  and 
handle  my  office. 

Q.  You    were    familiar   with    the    conditions    in 
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Seattle  and  Auburn  up  to  the  31st  of  August,  were 

you,  Mr.  McCullough?        A.  Yes,  sir. 

Q.  When  was  it  that  the  company  first  started 
to  employ  new  men? 

A.  We  were  directed  to  not  do  it,  and  I  think 
that  ban  was  lifted  on  either  July  18th  or  21st.  I 
am  not  positive.     I  believe  it  was  on  July  18th. 

Q.  Just  tell  the  jury  now  up  to  August  31st  what 
the  conditions  incident  to  and  surrounding  the 
operations  of  the  [214 — 179]  Auburn  yards  were 
with  reference  to  the  inspection  of  trains  and  the 
making  of  repairs  at  that  point,  and  in  what  way  it 
was  different  from  normal? 

A.  Under  normal  conditions  and  prior  to  July 
1st,  and  at  the  present  time  there  are  four  regular 
car  inspectors  working  eight-hour  shifts,  and  two 
or  three  other  men  doing  light  repairing  and  oiling 
and  so  forth.  Probably  somewhere  between  20  and 
25  men  employed  at  Auburn  inspecting  cars  and 
making  light  repairs  and  taking  care  of  oiling 
boxes. 

Q.  When  with  reference  to  the  cars  being  put 
on  the  train  are  these  repairs  made? 

A.  Normally? 

Q.  Prior  to  the  strike.     And  now. 

A.  Most  all  the  repairs  were  made  on  the  repair 
track  except  small  defects  which  inspectors  would 
find. 

Ql  You  are  talking  about  during  the  strike 
period  ? 
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A.  No,  now.  During  the  strike  there  was  no  men 
working  at  all  on  the  repair  track,  except  what  little 
work  the  repair  men  could  do.  We  would  go 
through  and  inspect  these  trains  when  they  came 
in, — inspect  them  particularly  for  penalty  defects, — 
repair  all  those  that  we  could,  and  those  that  we 
could  not  we  would  tag  them  or  mark  them  for  the 
repair  track.  Sometimes  there  would  be  some  cars 
with  brasses  needed.  We  would  not  have  time  to 
fix  them.  We  would  send  them  to  the  repair  track. 
Some  of  the  cars  with  an  end  knocked  out,  of 
course  we  couldn't  do  anything  with  that.  Any- 
thing that  we  could  fix,  like  grab  handholds  or  bent 
brake  staffs,  or  repairing  brake  shoes  and  cutting 
levers  we  would  [215^ — 180]  repair  them  in  the  yard. 
When  the  train  came  in  we  would  inspect  it.  One 
man  would  go  down  one  side  and  another  the  other. 
We  would  mark  or  chalk  these  cars  as  we  went 
along.  Later  we  would  come  back  and  fix  them. 
If  we  were  called  away  to  get  a  train  out,  which 
was  the  most  important  thing,  we  would  leave  some 
of  those  cars  and  go  after  the  train.  We  went 
over  and  inspected  for  the  same  condition  cutting 
levers,  brake  staffs,  and  such  matters  as  we  gener- 
ally knew  were  made  penalty  defects. 

Q.  What  was  the  last  thing  that  was  done  by 
these  inspectors'? 

A.  After  we  got  that  done,  when  the  engine  backed 
down,  two  of  us  would  go  right  down  to  the  engine 
and  turn  the  air  on  and  walk  back  and  inspect  the 
air, — one  would  go  to  the  caboose  and  the  other  go 
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to  the  engine.     We  would  watch  the  air  gauge  and 

see  that  they  got  70  pounds  of  air. 

Q.  Would  you  and  your  fellow  inspector  be  along 
this  train  when  the  train  would  pull  out  ? 

A.  Always.  I  would  say  occasionally  we  would 
get  a  train  ready  and  knew  the  air  was  working 
and  the  conductor  was  not  ready  to  go  for  some 
reason,  and  we  would  know  there  was  some  other 
train  waiting  we  would  go  to  another  train.  We 
had  lots  of  work  and  had  to  keep  oiu"  eyes  on  it. 

Q.  During  this  same  period  up  to  August  31, 
what  is  the  fact  as  to  whether  or  not  these  train 
crews  were  keeping  a  pretty  close  eye  on  the  equip- 
ment? 

A.  That  was  a  fact  that  was  well  known  and  not 
disguised.  [216 — 181]  They  frequently  used  to  tell 
me  about  it  and  try  to  run  a  bluff  on  me  about  hav- 
ing a  large  number  of  cars  leaving  in  a  defective 
condition.  I  asked  them  to  give  me  the  car  num- 
bers, and  told  them  if  they  found  any  cars  defective 
I  would  be.  very  glad  to  have  them  show  me.  I 
told  that  to  the  chairman  of  the  Brotherhood  Com- 
mittee. 

Q.  Would  they  sometimes  hold  up  the  trains? 

A.  Once  in  a  while  they  would  falter  around  there 
about  something. 

Q.  Were  they  particular  about  refusing  to  take 
the  train  out  if  there  were  any  defects'? 

A.  Oh,  yes.  Not  all  of  them.  Certain  men.  We 
would  be  particularly  careful  to  see  that  everything 
was  fixed.     They  would  still  be  trying  to  find  fault. 
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Q.  These  questions  that  I  am  asking  you  are 
general  questions.  You  did  not  see  those  particular 
cars  yourself,  did  you? 

A.  You  mean  that  the  suit  was  brought  on? 

Q.  Yes,  sir. 

A.  No,  sir.  I  might  have  seen  them  at  other 
dates. 

Q.  Have  you  with  you  the  wheel  reports  as  made 
by  the  conductors  on  these  three  trains  that  are 
involved  as  moving  from  Auburn? 

A.  Yes,  sir. 

Q.  Tell  the  jury  what  a  wheel  report  is. 

A.  A  wheel  report  is  one  or  more  sheets  prepared 
by  the  conductor  that  gives  the  car  niunber  and 
initial  and  shows  whether  it  is  loaded  or  empty 
and  the  class  of  car, — ^box,  scale,  flat,  gondola,  or 
refrigerator, — whatever  [217 — 182]  it  might  be, — 
and  station, — figure  or  number, — that  he  picked  it 
up  at  and  the  station  that  he  left  it  at,  and  the 
contents,  where  billed  and  where  billed  to.  A  copy 
is  sent  to  the  St.  Paul  car  accountant's  office,  who 
keeps  the  mileage  that  each  car  makes  and  the  loca- 
tion of  the  cars. 

Q.  Is  this  wheel  report  made  up  at  the  time  the 
train  moves,  and  does  it  accompany  the  train? 

A.  Yes,  sir,  the  conductor — 

Q.  One  copy  of  that  would  be  sent  into  the  super- 
intendent's office? 

A.  Yes,  sir. 

Q.  And  one  copy  would  be  sent  in  to  St.  Paul? 

A.  Yes,  sir. 


Northern  Pacific  Railivay  Company.        221 

(Testimony  of  J.  J.  McCuUougli.) 

Q.  They  are  both  original  copies'? 

A.  Yes,  sir. 

Q.  On  the  31st  day  of  August,  1922,  were  these 
wheel  reports, — at  least  the  superintendent's  copy, 
duly  sent  in? 

A.  Yes,  sir, 

Q.  And  have  been  in  the  records  of  the  company 
at  all  times  since? 

A.  Yes,  sir. 

Q.  And  you  have  them  with  you,  have  you? 

A.  I  personally  took  them  from  the  records  when 
you  asked  me  to  (handing  papers  to  counsel) 

Q.  I  thought  you  had  marked  these  particular 
cars  on  here,  did  you.  Superintendent  McCullough? 

A.  I  don't  know  whether  I  did.  Yes,  this  car 
here  (indicating).     [218—183] 

Q.  Is  this  No.  68327? 

A.  That  is  it  there.  That  is  the  only  one  on  that 
sheet. 

Q.  That  is  the  one  that  went  out  at  10:10? 

A.  Here  (indicating)  is  the  train  that  went  to 
Tacoma  with  the  coal  car, — two  or  three  flats, — 
two  flats.  This  (indicating)  is  the  one  that  went 
to  Renton  with  the  Renton  bad  order  and  six  or 
seven  carloads  of  logs  that  was  alleged  to  be  bad 
order. 

Mr.  WINDERS.— I  will  offer  this  in  evidence  as 
Defendant's  Exhibit  ''A-2."  It  covers  a  train 
pulled  by  engine  1784  containing  a  number  of  log 
flats. 

The  COURT.— It  will  be  admitted. 
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Mr.  WINDERS.— As  Defendant's  Exhibit  ''A-3' 
a  wheel  report  covering  the  train  pulled  by  engine 
1263. 

The  COURT.— It  may  be  admitted. 

Mr.   WINDERS.— And   as   Defendant's   Exhibit 

Q.  (Mr.  WINDERS.)  Is  that  No.  1263  the  same 
one  they  were  talking  about  down  in  Centralia? 

A.  The  same  one. 

Q.  How  long  have  you  been  familiar  with  the 
engine  1263,  Mr.  McCullough? 

A.  We  have  had  that  engine  on  the  double  track, 
as  we  call  it,  running  between  Auburn  and  Seattle 
and  Auburn  and  Tacoma  anyhow  four  years;  may- 
be longer. 

Q.  Has  that  engine  in  the  last  three  or  four  years 
ever  been  down  operating  between  Tacoma  and 
Centralia  ? 

A.  I  don't  think  so. 

Q.  Your  wheel  report  shows  that  operating  be- 
tween Auburn  [219 — 184]  and  Seattle  on  the  31st 
of  August? 

A.  The  train  sheet  shows. 

Q.  Have  you  got  with  you  the  original  engineer's 
record  of  the  Company  showing  where  that  engine 
was  operated  on  the  2d  of  September? 

A.  I  have  the  engineer's  time  slip. 

Q.  When  was  that  time  slip  turned  in? 

A.  That  time  slip  was  turned  in  at  the  end  of  the 
day's  work. 

Q.  Did  you  take  that  from  the  original  records 
of  the  company  to-day? 
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A.  Yes,  sir.  That  is  also  the  time  slip  of  that 
same  engine  run  by  the  same  engineer  on  the  2d, 
3d  and  4th  of  September.  That  is  the  2d  there. 
I  presume  that  is  the  only  one  you  want.  There 
is  the  2d,  3d  and  4th. 

Mr.  WINDERS. — I  offer  in  evidence  these  sheets 
showing  that  engine  1263  was  operating  between 
Seattle  and  Tacoma  on  September  2d,  3d,  and  4th. 

The  COURT.— It  will  be  admitted. 

Q.  (Mr.  WINDERS  continuing.)  Now,  referring 
to  Exhibit  '^A-2,"  that  wheel  report  shows  the 
various  cars  that  were  testified  to  here  by  Mr. 
Weeks  and  Mr.  Winter  as  leaving  at  9:50  from 
Auburn,  doesn't  it.  Superintendent  McCullough? 

A.  Yes,  sir. 

Q.  Now,  referring  to  car  No.  67105? 

A.  Yes,  sir. 

Q.  That  is  the  eighth  cause  of  action.  What  was 
the  condition  [220 — 185]  of  that  car  when  it  left 
Auburn  ? 

Mr.  LIST. — If  the  Court  please,  I  object  to  that 
unless  the  witness  has  personal  knowledge  of  it.  I 
am  perfectly  willing  to  admit  these  wheel  reports 
for  the  purpose  of  showing  the  movements,  but  not 
as  to  the  condition  of  any  car  unless  there  is  some 
one  here  that  inspected  it. 

The  COURT.— Objection  overruled. 

Mr.  LIST. — Exception,  please. 

The  COURT. — This  report  was  kept  in  the  ordi- 
nary course  of  business  of  the  company  ? 

The  WITNESS.— Yes,  the  regular  report  of  each 
train. 
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Q.  (Mr.  WINDERS.)  What  was  the  condition 
of  that  car? 

The  COURT.— I  am  admitting  the  report.  Is  it 
kept  in  abbreviated  terms  so  that  the  jury  would 
not  likely  understand  it? 

Mr.  LIST. — I  think  it  is  probably  in  symbol. 

The  COURT. — I  will  withdraw  my  ruling  if  it  is 
kept  in  such  form  as  a  man  would  ordinarily  under- 
stand it. 

Q.  (Mr.  WINDERS.)  Why  was  that  car  going 
to  Renton? 

A.  For  general  repairs,  together  with  twenty- 
three  or  twienty-f our  others  just  like  it. 

Q.  Did  they  go  in  this  same  train? 

A.  Yes,  sir;  altogether. 

Q.  All  bad  order  cars? 

A.  All  heavy  flat  cars  going  to  Renton  shops  to 
be  repaired. 

Q.  You  say  that  car  was  with  twenty-three  or 
twenty-four  others  in  this  same  train?     [221 — 186] 

A.  This  report  shows  a  total  of  twenty-four  flat 
cars  all  together. 

Q.  Twenty-four  flat  cars  were  moved  out  as  de- 
fective cars  to  Renton  for  the  purpose  of  being  re- 
paired?       A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  where  did  that  ear  be- 
come in  bad  order,  Superintendent  MeCullough? 

A.  The  previous  movements  o^  thiis  ear  No. 
67105,  was  that  it  arrived  in  Tacoma  on  July  29, 
with  a  load  of  logs,  and  was  unloaded  and  found  bad 
order,    and   held   out   of   service,    and   it   accumu- 
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lated  vdih  other  bad.  order  heavy  repair  cars  and 
moved  over  to  Auburn  on  the  night  of  the  30th, — 
August  '30th,  and  then  moved  the  next  morning, — 
the  whole  bunch  of  them, — to  Renton  shops. 

Q.  The  same  train  with  these  loaded  logs  going 
to  Narco?        A.  Yes,  sir. 

Q.  In  that  train  there  was  a  total  of  twenty- 
three  cars  that  were  in  bad  order  ? 

A.  Twenty-four. 

Q.  They  were  not  under  load  any  of  them  ? 

A.  No. 

Q.  At  that  time  were  you  familiar  with  the  situ- 
ation existing  in  the  Auburn  yard  so  far  as  repairs 
were  concerned? 

A.  Yes,  sir,  that  is  one  of  my  chief  businesses  to 
keep  in  touch  with  it ;  although  I  had  relieved  my- 
self as  car  inspector  and  car  repairer. 

Q.  You  had  reinvested  yourself  in  your  duties  and 
responsibilities  as  superintendent?  A.  Yes,  sir. 
[222—187] 

Q.  As  superintendent  did  you  have  charge  of 
that  Auburn  yard?        A.  Yes,  sir. 

Q.  It  was  your  duty  to  see  that  the  cars  moved 
through  that  yard?        A.  Yes,  sir. 

Q.  Were  there  any  facilities  in  Auburn  at  that 
time  in  connection  with  the  general  movement  of 
freight  through  there,  including  the  facilities  and 
available  men  to  make  repairs  on  these  cars  in  Au- 
burn?       A.  Could  not  have  been  done;  no,  sir. 

Q.  Was   there   any  other  place   that  was  more 
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available   to  your  knowledge   at  which  these   cars 

could  have  been  repaired  than  Eenton? 

A.  No,  sir;  not  even  South  Tacoma. 

Q.  During  this  same  period  in  addition  to  this 
day  you  had  sent  other  cars  to  the  Eenton  Car 
Works  for  repair? 

A.  Yes,  sir,  crowded  them  in  as  tight  as  we  could. 
They  built  additional  tracks  to  take  them. 

Q.  What  efforts  had  you  used  towards  getting 
men  at  Auburn  for  the  purpose  of  keeping  equip- 
ment in  repair  and  keeping  commerce  passing 
through  there  moving? 

A.  After  we  were  authorized  to  employ  men,  al- 
most everything  was  done  to  secure  them;  through 
advertising,  men  personally  sent  to  different  places, 
— I  think  we  sent  one  man  to  Los  Angeles  or  San 
Francisco, — I  don't  know  which, — men  were 
shipped  in  from  all  parts  of  the  country.  We  had 
an  office  open  in  the  Arcade  Building  in  Seattle. 
Every  newspaper  carried  one  or  more  advertise- 
ments. We  would  hire  any  man, — didn't  care  what 
[223 — 188]  he  was, — ^to  go  out  and  get  some  of  the 
work  done. 

Q.  You  have  handled  a  good  many  log  flats,  have 
you,  Supt.  McCullough?  I  mean  they  have  been 
moved  under  your  supervision  and  direction, — per- 
sonal observation? 

A.  I  suppose  about  as  many  as  any  superintend- 
ent around  this  neck  of  the  woods  in  the  last  ten 
years,  yes,  sir. 

Q.  Have  you  ever  known  of,  or  has  complaint 
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ever  come  to  your  knowledge,  of  the  fact  that  logs 
on  a  Northern  Pacific  log  flat  had  been  so  loaded  as 
to  foul  the  grabiron  at  the  end  of  the  car  % 

A.  I  have  never  seen  such  a  condition,  and  no  one 
has  ever  called  it  to  my  attention  either. 

Q.  Had  you  ever  heard  it  suggested  until  you 
went  to  look  over  the  papers  in  this  suit? 

A.  No,  sir ;  that  is,  if  I  understand  this  complaint 
correctly  that  the  log  irrespective  of  the  bunk  had 
come  down  flat  and  firm  on  the  end  of  the  car  and 
fouled  the  end  grabiron. 

Q.  That  is  the  complaint. 

Mr.  LIST. — No,  that  is  not  the  complaint, 

Mr.  WINDERS. — The  complaint,  as  I  under- 
stand it,  is  that  the  log  came  down  over  the  end  of 
this  car  so  that  there  was  not  two  inches  clearance 
above  the  grabiron  and  the  log, — came  within  two 
inches  of  the  grabiron. 

The  WITNESS.— Well,  it  would  have  to  be  flat 
and  firm  and  solid  on  the  deck  to  do  it;  and  with 
the  log  bunks,  I  don't  see  hoW  it  could  do  it,  unless 
the  log  was  purposely  chipped  or  hewn  or  extremely 
curved,  and  the  log  bent  right  down  [224 — 189] 
like  a  man's  pipe  in  two  or  three  feet. 

Q.  (Mr.  WINDERS.)  It  might  be  possible,  I 
suppose,  with  a  big  knot  on  the  end'? 

A.  Oh,  it  might  be  possible,  yes. 

Q.  But  you  have  never  heard  of  such  a  thing? 
■    A.  No,  sir. 

Q.  In  your  work  as  a  switchman  and  superin- 
tendent and  yardmaster, — generally  speaking  and 
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not  applying  to  these  cars, — have  you  observed  bent 
brake  staffs?        A.  Yes,  sir  I  have  operated  them. 
Q.  Will  a  brake  staff  be  inoperative  merely  by 
being  benf? 

A.  No,  sir;  I  have  found  a  good  many  of  them 
improved  by  being  bent.  I  could  get  better  use  out 
of  them. 

Q.  Of  course,  if  you  bend  them  far  enough  you 
can't  use  them. 

A.  No,  if  you  make  a  fish  hook  out  of  them  you 
cannot  use  them. 

Q.  You  were  familiar  with  the  conditions  in 
Seattle?        A.  Yes,  sir. 

Q.  Do  you  know  where  this  transfer  track  is? 
A.  Yes,  sir. 

Q.  Where  is  that  track  with  reference- to  being 
a  public  street? 

A.  The  track  itself  is  located  within  the  bound- 
aries of  Whatcom  Avenue  between  Hanford  Street 
and  Holgate  Street. 
Q.  Franchise  tracks? 

A.  Yes,  about  the  center  of  what  is  known  as 
Whatcom  Avenue. 

Q.  Whatcom  Avenue  is  a  very  w'ide  street? 
A.  Yes. 
,    Q.  Two  hundred  feet  wide?     [225—190] 
A.  Yes,  sir. 

Q.  Those  tracks  are  maintained  there  by  fran- 
chise from  the  City  of  Seattle? 

A.  Yes,  they  can  be  removed  on  30  days'  notice 
from  the  City  Council  if  they  want  them  pulled  out. 
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Q.  Supt.  McOiillougli,  being  familiar  with  the 
situation  that  existed  in  Seattle  on  the  31st  day  of 
August, — or  rather  on  the  7th  day  of  September, — 
would  you  say  that  it  would  be  reasonable  to  have 
attempted  to  make  repairs  of  any  character  upon 
that  transfer  track  located,  as  it  was,  in  the  public 
street  and  not  on  the  property  of  the  company,  and 
between  the  street  car  track  and  the  paved  portion 
of  Whatcom  Avenue? 

A.  It  would  be  very  unsafe,  unless  the  men  doing 
the  work  were  heavily  guarded. 

Q.  Would  it,  in  your  opinion,  knowing  the  situa- 
tion and  the  obligations  of  the  company  to  the  city 
and  the  officials  of  the  city  and  the  Government, — 
would  it  have  been  countenanced  by  anyone  expos- 
ing the  men  out  there  at  that  time  for  the  making 
of  repairs'?        A.  My  impression  is  it  would  not. 

Q.  As  a  matter  of  fact,  at  that  time  the  United 
States  was  trying  to  furnish  protection,  was  it  not "? 

A.  Yes,  sir,  and  we  refrained  from  putting  even 
inspectors  out  there.  It  was  one  of  the  last  things 
that  we  would  have  done,  because  we  did  not  want 
to  put  them  there.     We  were  afraid.     [226 — 191] 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  I  think  your  testimony  has  reference  solely  to 
Auburn,  hasn't  it,  and  Seattle?        A.  Yes,  sir. 

Q.  You  know  nothing  personally  about  the  situa- 
tion at  Centralia?        A.  No,  sir. 

Q.  Now,  the  wheel  reports  that  you  have  identi- 
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fied, — I  wish  you  would  tell  the  jury  how  they  were 

made?        A.  These  wheel  reports'? 

Q.  Yes,  how  were  they  made,  and  when  were  they 
made  ? 

A.  The  wheel  reports  were  made  just  before  the 
train  departs. 

Q.  Made  by  the  conductor  or  somebody  else? 

A.  Well,  at  the  present  time? 

Q.  I  am  having  in  mind  the  one  that  you  have  in 
your  hand,  Mr.  McCullough. 

A.  Yes,  the  company  has  arranged  to  have  men, 
— yard  clerks, — make  these  out  and  give  them  to  the 
conductor  for  him  to  take  and  check  over  to  save 
delaying  the  train. 

Q.  Those  particular  ones  were  made  by  the  yard 
clerks  ? 

A.  I  would  not  say  whether  they  were  or  not. 

Q.  Well,  from  what  information  would  the  yard 
clerk  make  the  wheel  report? 

A.  From  the  same  information  that  the  con- 
ductor would  make  it  if  he  was  doing  it.  The  yard 
clerk  goes  out  and  gets  the  car  numbers  and  initials 
and  the  necessary  information  from  the  cars  after 
the  train  is  made  up. 

Q.  He  would  start  at  the  head  of  the  train  or 
the  rear?     [227—192] 

A.  Either  end. 
.   Q.  Just  go  along  and  take  the  numbers  and  ini- 
tials of  the  car  ? 

A.  When  the  yard  clerk  does  it  there  are  two, — 
one  on  one  side  and  one  on  the  other. 
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Q.  So  far  as  the  numbers  and  initials  and  destina- 
tion of  the  cars  go,  how  is  that  filled  out? 

A.  That  is  filled  out  in  the  office.  They  bring  in 
these  initials,  numbers,  and  classifications  of  the 
cars,  and  then  in  the  office  another  clerk  calls  off 
the  number  of  the  cars,  and  the  other  consults  the 
waybills  from  which  he  gets  the  information  as  to 
the  destination  and  contents. 

Q.  Does  that  show  the  final  destination  of  each 
car? 

A.  It  shows  the  final  destination  if  at  a  local 
point  on  the  Northern  Pacific.  If  on  a  foreign  road 
it  shows  the  junction. 

Q.  You  have  wheel  reports  showing  the  movement 
of  certain  trains  out  of  Auburn  on  August  31  ? 

A.  Yes,  sir. 

Q.  Will  you  just  briefly  refer  to  the  wheel  re- 
ports marked  Defendant's  Exhibit  "A-2,"  for  train 
No.  930  for  August  31,— engine  No.  1784?  How 
many  cars  were  in  that  train  when  it  left  Auburn? 

A.  77  cars. 

Q.  What  kind  of  a  train  was  that,  Mr.  McCul- 
lough?       A.  We  call  that  the  local. 

Q'.  Local  between  what  points? 

A.  Between  Seattle  and  Everett. 

Q.  Is  that  as  far  as  the  conductor  would  take  that 
car?     [228—193]     A.  Yes,  sir. 

Q.  Does  that  show  there  just  where  every  car 
was  set  out  between  those  points  ?        A.  Yes,  sir. 

Q.  Were  all  the  cars  in  that  train  in  bad  order? 

A.  No,  sir. 
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Q.  Did  a  good  many  of  the  cars  contain  freight, — 
a  good  many  of  them  loaded  ? 

A.  Yes,  here  is  one  page, — 21  cars  of  logs  right 
here  in  one  bunch.  There  were  two  cars  of  logs  set 
out,  apparently  scratched  off. 

Q.  Taking  those  that  went  out  in  the  train,  how 
many  of  those  cars  were  loaded  with  freight  ? 

A.  43  of  them  were  loads. 

Q.  So  that  is  not  what  you  would  call  a  hospital 
train,  is  it "? 

A.  29  being  logs.  No,  sir,  a  local  freight  we 
would  call  it. 

Q.  Will  you  refer  to  Northern  Pacific  flat  car  No. 
66150?        A.  Yes,  sir. 

Q'.  Was  that  a  loaded  or  empty  car  ? 

A.  A  carload  of  logs  going  to  Narco. 

Q.  Where  is  that? 

A.  Two  or  three  miles  the  other  side  of  Renton. 

Q.  So  that  that  car  was  hauled  past  Renton  and 
then  unloaded  and  hauled  back? 

A.  I  would  not  say  where  it  was  hauled  to  after 
this  train  left  it. 

Q.  Were  any  of  those  cars  set  out  at  Renton  from 
this  train?  I  will  give  you  the  numbers.  [229 — 
194] 

Mr.  WINDERS.— I  will  admit  there  was  only 
one.  That  is  the  one  in  the  eighth  cause  of  action. 
The  rest  were  all  taken  to  Narco,  which  is  the  dump 
of  the  Northwest  Lumber  Company.  It  is  just  be- 
yond Renton. 

Q.  (Mr.  LIST.)     Refer  now  to  extra  1263. 
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The  COURT.— That  is,  you  admit  that  those  go- 
ing to  Narco  were  not  moved  for  the  purpose  of 
repairs  ? 

Mr.  WINDERS.— Yes. 

The  WITNESS. — What  train,  did  you  say,  coun- 
sel? 

Q.  (Mr.  LIST.)  Defendant's  Exhibit  ''A-3," 
which  is  Extra  1263?        A.  I  have  it;  yes,  sir. 

Q.  What  kind  of  a  train  was  that  ? 

A.  That  was  a  train  of  28  loaded  cars.  One  car 
of  sheep  and  a  good  half  of  the  rest  of  it  was  logs. 
Also  coal  and  wheat. 

Q.  That  was  not  a  hospital  train,  was  it  ? 

A.  No,  sir. 

Mr.  WINDERS.— It  is  admitted  that  none  of 
these  trains  were  hospital  trains: 

Q.  (Mr.  LIST.)     Take  car  No.  67219. 

A.  That  car  was  moved  from  Auburn  to  Tacoma. 

Q.  Is  that  in  the  neighborhood  of  Renton? 

A.  No,  sir. 

Q.  That  went  over  to  Tacoma?        A.  Yes,  sir. 

Q.  Did  it  go  any  further  than  that? 

A.  Not  with  this  load.  That  was  the  destination 
of  it. 

Q.  Destination  of  the  logs?     [230—195] 

A.  Yes,  sir. 

Q.  Refer  now  to  the  second  cause  of  action, — 
Northern  Pacific  flat  car  No.  61585,— where  was  that 
car  set  out  ? 

A.  That   was  handled   the   same   as   the    other; 
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moved  from  Auburn  to  Tacoma.     That  was  the  des- 
tination.    Unloaded  there. 

Q.  Referring   to    the    tenth    cause    of    action, — 
Northern  Pacific  car  No.  58618, — in  the  same  train — 

A.  That   car   contained   Company   coal   and  was 
moved  in  this  train  from  Auburn  to  Tacoma. 

Q'.  That  is  where  it  was  unloaded? 

A.  Very  likely. 

Q.  Referring  to   Extra   1616,   August  31,   where 
did  that  train  go? 

A.  This  was  a  train  moved  from  Auburn  to  Les- 
ter. 

Q.  Which  direction  is  Lester? 

A.  Towards  Ellensburg.     East.     Half  way  up  the 
mountain,  about. 

Q.  Northern  Pacific  flat  car  No.  68327,  going  in 
that  train, — ^where  did  that  car  move? 

A.  That  car  moved  from  Auburn  to  Eagle  Gorge. 

Q.  Where  is  Eagle  Gorge? 

A.  That  is  a  short  distance  east  of  Auburn. 

Q.  Is  that  in  the  direction  of  the  Renton  shops? 

A.  No,  sir. 

Mr.  WINDERS. — I  am  not  contending  that  any 
of  these  cars  went  to  Renton  other  than  this  one  car. 

Q.  (Mr.  LIST.)     Was  it  in  the  direction  of  any 
repair  shop  where  you  could  repair  it  ?     [231 — 196] 

A.  No,  sir;  not  particularly.     If  it  kept  on  going 
it  would  come  to  some. 

Mr.  LIST. — Mr.  Winders,  you  have  not  referred 
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now  to  certain  other  wheel  reports.     Are  you  going 

to  put  another  witness  on  and  identify  them? 

Mr.  WINDERS.— I  have  got  them.  It  don't 
make  much  difference.  Here  is  the  other  three; 
might  as  well  introduce  them. 

Mr.  LIST. — I  just  want  one.  That  is  all  I  care 
for. 

Q.  (Mr.  LIST.)  Mr.  McCullough,  I  am  going  to 
hand  you  a  Avheel  report  and  ask  you  if  that  is  one 
that  was  made  in  the  regular  course  of  business  like 
the  other  wheel  reports'?        A.  Yes,  sir. 

Q.  And  it  covers  what  train? 

A.  It  covers  engine  1265. 

Q.  Engine  1265.  I  asked  you  what  train, — num- 
ber of  train? 

A.  There  is  no  train  number  shown. 

Q.  Don't  you  show  the  train  numbers  on  those 
wheel  reports?        A.  Yes,  here  it  is.     969. 

Q.  That  is  the  train  number  that  Mr.  Winter  and 
Mr.  Weeks  have  testified  to,  except  they  have  it  No. 
1263  and  that  wheel  report  shows  1265. 

A.  This  is  train  969,  engine  1265. 

Q.  Does  that  contain  car  No.  64036  ? 

A.  It  does. 

Mr.  LIST. — I  now  offer  this  report  in  evidence. 

Mr.  WINDERS.— I  haven't  any  objection  to  that. 

The  COURT.— It  will  be  admitted. 

Mr.  WINDERS.— Might  as  well  call  it  my  ex- 
hibit.    [232—197] 

(Admitted  in  evidence  as  Defendant's  Exhibit 
"A-6".) 
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Redirect  Examination. 
(By  Mr.  WINDERS.) 

Q.  Mr.  Mc'Cullough,  if  there  is  anything  happens 
to  a  train  from  the  point  of  origin  to  destination, — 
for  instance  from  Auburn  to  Narco,  or  from  Auburn 
to  Tacoma,  or  from  Auburn  to  Lester, — would  that 
be  shown  on  that  wheel  report? 

A.  Yes.  Anything  to  any  particular  car,  it  is 
customary  for  the  conductors  to  show  it. 

Q.  If  a  conductor  discovered  anything  in  bad 
order  or  anybody  got  hurt  or  anything  went  wrong 
with  the  train,  it  would  be  shown  on  that  wheel 
report  I 

A.  There  would  be  an  abbreviated  mark  or  some 
reference. 

Ql  Is  there  anything  on  those  reports  % 

A.  No,  sir.  Well,  I  will  look  and  see.  I  didn't 
look  particularly  for  that.     (Looks.)     Yes,  sir. 

Qi.  As  to  what  car  ? 

A.  On  Extra  1616,  car  65520,  logs,  shows  bad 
order. 

Q.  Is  that  a  car  that  is  involved  in  this  suit  % 

A.  No,  sir. 

Q.  See  if  you  find  any  more  exceptions  there  on 
any  of  them. 

A.  This  969  leaving  Centralia  at  10:30  A.  M.  Sep- 
tember 2d  shows  car  No.  64177  as  being  bad  order. 

Q.  Is  that  a  car  in  suit  in  this  case  % 

A.  It  is  not  so  marked,  no,  sir.  I  don't  think  it 
is. 

Ql  Any  others  on  that  % 
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A.  Nothing  more,  no,  sir. 

Q.  Is  it  the  duty  of  a  conductor  to  keep  watch  of 
the  cars  [233 — 198]  in  his  train  while  it  is  in 
transportation?        A.  Yes,  sir. 

Q.  Is  it  his  duty  to  make  a  memorandum  report 
on  this  wheel  report  of  anything  that  is  wrong? 

A.  Yes,  sir,  it  is  his  duty, — ^both  his  duty  and  his 
brakeman's  duty, — to  frequently  and  at  every  op- 
portunity inspect  his  train,  even  when  they  stop  for 
water  and  coal  or  wait  for  other  trains,  to  make  fre- 
quent inspection  of  the  cars  in  the  train  at  all 
points,  and  watch  them  carefully  between  stations, 
for  such  things  as  hot  boxes  and  brake  beams  get- 
ting down  and  dragging,  or  an5^hing  of  that  kind. 
He  makes  these  notations  on  his  report.  He  does 
that  for  his  own  protection  and  also  according  to 
instructions. 

Q.  Would  he  make  a  note  of  an  uncoupling  lever 
that  was  defective  or  a  bent  handhold  ? 

A.  If  he  discovered  them ;  yes,  sir. 

Q.  Is  it  his  business  to  discover  them? 

A.  It  is  his  business  as  much  as  anyone  I  know  of. 
He  has  got  special  instructions  and  regular  instruc- 
tions in  the  examination  rules.  It  goes  in  his  ex- 
amination when  he  takes  the  examination. 

Recross-examination. 
(By  Mr.  LIST.) 

Q.  You  have  referred  to  about  three  cars  that  you 
say  notations  were  made  about  some  defects? 

A.  I  think  it  was  two. 

Q.  Are  they  all  on  one  train  ? 
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A.  There  were  two  trains, — one  on  each  train  is 
all  I  found.     [234—199] 

Q.  This  rule  that  you  have  been  talking  about, — 
the  rule  requiring  the  conductor  and  brakeman  to 
give  the  train  a  thorough  inspection, — that  rule  is 
winked  at,  is  it  not  ?        A.  It  is  not  winked  at. 

Q.  Are  they  required  to  make  repairs? 

A.  Any  repairs  that  they  can  make. 

Q.  What  kind  of  repairs  are  they  required  to 
make? 

A.  Such  as  they  have  tools  and  materials  to  make. 

Q.  Anyway,  if  they  found  a  car  defective, — re- 
gardless of  the  character  of  the  defect, — they  would 
mark  on  their  wheel  report  bad  order? 

A.  If  the  conductor  found  a  car  with  a  sill  stirrup 
gone,  or  a  grab  handhold  missing,  he  has  instruc- 
tions to  place  a  big  placard  with  black  letters, — 
hang  it  over  that  place  until  the  car  gets  to  the 
terminal. 

Q.  If  they  find  any  such  a  thing  as  a  handhold 
bent  or  a  sill  step  missing,  I  suppose  they  make  a 
notation  of  that  in  the  wheel  reports? 

A.  Yes,  and  hang  this  placard  on  there  unless 
they  can  remedy  it. 

Q.  If  they  remedy  the  defect  after  they  get  up 
the  line  50  or  100  miles  they  make  a  record  of  that 
on  the  wheel  report  ? 

A.  I  would  not  say  that  they  always  do,  but  they 
frequently  do  it. 

Q.  Isn't  it  a  fact,  Mr.  McCullough,  that  they  are 
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very,  very  careless  in  making  these  notations,  or 
they  are  rather  winked  at  by  the  company, — the 
company  don't  really  require  that  of  the  conductor? 

A.  No,  it  is  not  a  fact,  counsel.     [235 — 200] 

Q.  If  you  find  several  defects  on  a  car,  would 
the  conductor  put  a  placard  over  each  one  of  those? 

A.  No,  sir;  those  placards  are  just  for  grabirons 
and  sill  steps. 

Q.  If  he  found  a  grabiron  bent  and  a  sill  step 
missing,  would  he  put  a  placard  over  each  one? 

A.  We  would  put  two  if  they  were  in  different 
corners.  They  are  put  there  as  a  warning  for  the 
men  going  up  against  that  particular  corner. 

Q.  Suppose  you  refer  to  the  wheel  report  for 
train  930  out  of  Auburn, — engine  1784, — on  the 
31st? 

A.  Yes,  sir. 

Q.  Have  you  got  any  notations  on  there  about 
those  23  cars  being  defective  and  placarded? 

A.  No,  sir.  Those  cars  were  billed  to  the  Renton 
shops. 

Q.  I  thought  you  said  they  went  to  some  point 
beyond  Renton.  Didn't  you  say  that  these  cars 
went  to  some  point  beyond  Renton? 

A.  The  other  loaded  cars. 

Qu  I  am  talking  about  the  ones  involved  in  this 
case? 

A.  Oh,  yes,  I  understand. 

Q.  They  went  beyond  Renton? 

A.  All  except  one. 

The  COURT.— Did  you  say  they  had  defects? 

The  WITNESS.— I  said  this  one  car  did. 
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Q.  (Mr.  LIST.)  Have  you  got  any  notation  of 
that? 

A.  This  one  car  is  marked  Renton  shops, — that 
and  23  others.  The  conductor  had  a  car  waybill  or 
some  information  showing  that  those  cars  were 
going  to  the  Renton  shops. 

Mr.  WINDERS.— He  has  not  testified  there  was 
any     [236' — 201]     other  defective  cars. 

The  WITNESS.— No,  I  thought  we  were  here  the 
last  couple  of  days  to  show  those  were  not  defect- 
ive. 

Q.  (Mr.  LIST.)  And  you  only  had  one  car  in 
that  train  in  bad  order? 

Mr.  WINDERS. — I  said  there  were  24  bad  order 
cars  in  there  going  from  Auburn  to  Renton.  You 
men  got  the  numbers  mixed.  Of  those  numbers 
that  you  got  only  one  of  them  was  in  bad  order. 

Q.  (Mr.  WINDERS.)  The  conductor  would 
know  that  these  24  were  bad  order  cars? 

A.  Yes,  sir. 

Q.  From  the  billing  in  his  hands  ? 

A.  Yes,  sir. 

Q.  So  far  as  these  other  cars  they  are  suing  us 
about,  there  is  no  memorandum  on  that  wheel  re- 
port showing  any  defects,  is  there? 

A.  No,  sir. 

Q.  On  the  four  or  five  of  those  cars  that  they 
said  the  hand  brakes  were  bent,— they  did  set  these 
cars  out  at  Narco? 

A.  Yes,  and  unloaded  them  there. 

Q.  In  unloading  them,— from  your  experience 
and   understanding,— would   those  men   have   run 
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onto  those  four  or  five  hand  brakes  that  could  not 

be  turned'? 

A.  They  would  find  them,  yes. 

Q.  In  a  condition  of  that  kind  where  a  hand 
brake  wouldn't  work,  would  that  in  the  ordinary 
course  be  covered  by  a  memorandum  by  the  con- 
ductor on  the  wheel  report? 

A.  The  conductor  should  do  it.     [237—202] 

Q.  Would  they  do  it? 

A.  Yes,  sir. 

Q.  They  were  not  only  left  at  Narco,  but  un- 
loaded at  Narco  ? 

A.  The  regular  crew  took  them  on  and  they  were 
unloaded. 

Q.  (Mr.  LIST.)  These  placards  are  for  the  pur- 
pose of  giving  notice  to  the  trainmen,  are  they  not, 
Mr.  McCullough? 

A.  Yes,  sir. 

Q.  Of  defective  safety  appliances'? 

A.  It  is  part  of  the  safety  department's  instruc- 
tions to  us. 

Q.  If  the  conductor  had  waybills  and  knew  thft 
cars  were  defective,  how  would  he  protect  the  train- 
men if  he  didn't  put  on  the  placards'? 

A.  He  would  not  put  on  the  placards  unless  they 
were  penalty  defects. 

Q.  Those  are  the  only  ones  that  he  put  them  on 
for? 

A.  Yes,  that  is  for  that  purpose. 

Q.  How  about  an  uncoupling  chain  being  broken? 

A.  They  are  not  used  for  that. 
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Q.  Don't  you  consider  that  dangerous  going  in 
between  moving  cars  and  uncoupling  them? 

A.  Yes,  there  is  considerable  danger  attached  to 
it. 

Q.  Will  you  look  at  your  train  sheet  and  tell  us 
when  this  car  got  up  to  the  point  where  it  was  un- 
loaded? 

A.  I  am  afraid  you  will  have  to  have  Mr.  Camp- 
bell do  that. 

(Witness  excused.)     [238—203] 

Testimony  of  Samuel  Campbell,  for  Defendant. 

SAMUEL  CAMPBELL,  produced  as  a  witness 
on  behalf  of  defendant,  having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  Just  state  your  name,  Mr.  Campbell? 

A.  Samuel  Campbell. 

Q'.  What  is  your  business? 

A.'  Train  dispatcher. 

Q.  What  does  the  train  dispatcher  have  to  do 
with  keeping  a  record  of  equipment  and  the  move- 
ment of  trains? 

A.  Well  he  has  to  make  a  record  of  it  on  the 
train  sheet,  showing  the  names  of  the  conductors, 
engineers  and  engine  number,  the  number  of  loads, 
the  empties,  tonnage,  and  the  time  at  each  station 
where  they  have  telegraph  service. 

Q.  The  train  dispatcher,  as  a  matter  of  fact,  is 
the  one  that  directs  the  movement  of  all  trains? 
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A.  Yes,  sir. 

Q.  You  start  the  record  when  the  train  starts  and 
you  keep  making  it  until  you  get  through  with  the 
train?        A.  Yes,  sir. 

Q.  (Indicating  papers.)  Are  those  the  original 
records  that  were  made  on  the  day  these  trains 
moved?  Are  those  the  original  sheets  you  and  the 
other  dispatchers  were  working  on  the  day  these 
trains  moved?        A.  Yes,  sir. 

Q.  Are  those  the  records  that  were  made  on  the 
31st  of  August? 

A.  We  have  got  sheets  here  for  August  31,  yes, 
sir.     [239—204] 

Q.  All  right.  Now,  let  us  turn  to  the  sheets  cov- 
ering Extra  1784. 

A.  August  31.     From  what  point? 

Q.  From  Auburn.  Extra  engine  1784.  Now^,  just 
for  the  information  of  the  jury  tell  us  what  time 
that  train  left  Auburn. 

A.  At  9:50'  A.  M. 

Q.  Where  did  you  get  that  information? 

A.  From  the  operator. 

Q.  Will  you  please  tell  counsel, — I  think  he  wants 
to  know, — where  cars  Nos.  66150,  61611,  63242, 
64764,  68347,  and  67399  were  billed  to?  Show  what 
time  they  arrived  at  Narco. 

A.  You  want  that  at  Narco?  Well,  they  don't 
have  any  telegraph  service  at  Narco.  You  would 
probably  have  to  get  that  off  of  his  car  sheet. 

Q'.  Will  the  wheel  report  show  it? 

A.  It  should. 
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Q.  You  don't  show  Narco?    A.  No,  sir. 

Q.  What  time  did  they  get  to  Kenton? 

A.  They  arrived  at  Renton  at  11:20  A.  M.  We 
only  show  the  cars  set  out  at  Black  Eiver  or  the 
number  of  cars  in  the  train  at  Black  River.  Then 
they  show  what  they  had  at  Woodinville.  In  this 
case  that  train  went  through.  This  train  at  Black 
River  had  43  loads  and  17  empties.  At  Woodin- 
ville it  had  11  loads  and  23  empties. 

Q.  Did  it  pick  up  any  empties  at  Black  River? 

A.  That  would  have  to  be  shown  on  the  car 
report.     [240—205] 

Cross-examination. 
(By  Mr.  LIST.) 

Qi.  What  was  the  number  of  this  last  train, — 
Extra  1784?     Was  the  train  number  930? 
A.  930. 

Q'.  It  was  a  regularly  scheduled  train? 
A.  Yes,   sir. 

Q.  (Mr.  WINDERS.)     Run  by  engine  1784? 
A.  Yes,  sir. 
(Witness  excused.) 

Testimony  of  M.  G-.  Crawford,  for  Defendant. 

M.  G.  CRAWFORD,  produced  as  a  witness  on 
behalf  of  defendant,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  Mr.  Crawford,  what  service  are  you  connected 
with? 
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A.  Traveling  car  service  agent  of  the  Northern 
Pacific. 

Q.  What  work  do  you  do? 

A.  Mostly  of  a  supervisory  nature.  Supervising 
and  inspecting  with  respect  to  car  service  and 
transportation  matters, 

Q'.  Over  what  territory? 

A.  Spokane  and  West. 

Q.  How  long  have  you  been  in  the  transportation 
business  ? 

A.  I  have  been  in  railroad  work  25  years,  and 
practically  all  of  that  has  been  in  the  transporta- 
tion or  allied  departments. 

Q.  You  are  familiar  with  cars, — box-cars? 

A.  Very  familiar  with  them.     [241 — 206] 

Q.  Did  you  change  your  employment  any  after 
the  first  of  July  temporarily? 

A.  Yes,  I  changed  it  several  times  after  the 
first  of  July. 

Q.  What  were  you  doing  August  31st? 

A.  I  was  inspecting  cars  in  the  Auburn  freight 
yards  on  that  date. 

Q.  Who  was  working  with  you? 

A.  Mr.  .Burnham  and  Mr.  Chittenden. 

Q.  I  am  talking  about  the  31st  now? 

A.  I  am  not  sure  that  Mr.  Chittenden  was  there 
on  the  31st.  There  were  some  changes  in  the  official 
staff. 

Q.  You  were  working  anyhow  with  Mr.  Burn- 
ham?        A.  With  Mr.  Burnham,  yes. 

Q.  Did  you  work  at  nights? 
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A.  I  was  working  days. 

Q.  Did  you  on  the  morning  of  the  31st  day  of 
August  assist  in  inspecting  the  train  which  has 
been  referred  to  as  going  out  to  Narco,  pulled  by 
engine  1784,  leaving  according  to  the  dispatcher's 
records  at  9:50  and  according  to  the  wheel  report 
at  10:00;  and  train  leaving  there  at  10:10,  engine 
1616;  and  train  leaving  there  at  10:20,  engine 
1263?  You  have  looked  over  these  wheel  reports 
have  you,  Mr.  Crawford?        A.  No,  I  have  not. 

Q.  You.  have  checked  over  these  cars  and  the 
time  the  trains  left?        A.  Yes,  sir. 

Q.  Were  you  assisting  in  inspecting  those  trains 
that  morning? 

A.  I  was  one  of  the  inspectors  on  duty  that 
morning  during  [242 — 207]  those  hours.  I  am 
not  able  to  state  which  of  the  trains  that  I  had  any- 
thing to  do  with. 

Q.  Well,  do  you  remember  in  the  morning  of  in- 
specting this  Local  that  went  down  to  Renton? 
Is  that  part  of  your  duties,  or  was  it  part  of  your 
duties  while  you  were  there? 

A.  I  remember  on  several  mornings  that  it  fell 
to  me  to  handle  that  train,  yes  sir. 

Q.  Just  tell  the  jury  whether  or  not  the  in- 
spections up  to  August  31st  was  being  done  by  men 
drafted  into  the  service  from  the  official  family? 

A.  I  would  not  say  drafted.  My  services  were 
voluntary. 

Q.  I  mean  they  were  being  performed  by  men 
from  other  departments  who  had  volunteered  their 
services?        A.  Yes,  sir. 
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Q.  Do  you  remember  seeing  Mr.  Weeks  and  Mr. 
Winter  out  there? 

A.  I  saw  Mr.  Winter  and  talked  to  him.  I  never 
saw  Mr.  Weeks  at  that  time. 

Q.  Did  you  ever  see  Mr.  Weeks  out  there  vdth 
Mr.  Winter  along  any  trains  that  you  inspected? 

A.  No,  sir. 

Q.  On  the  inspection  of  those  trains, — you  and 
the  men  with  you, — how  long  prior  to  the  departure 
of  the  train  would  you  be  with  the  train? 

A.  Referring  now  to  this  particular  No.  930, 
engine  1784,  with  77  cars,  some  one  of  us  or  some 
two  of  us  would  probably  be  with  those  cars  which 
would  eventually  form  that  train  as  long  as  three 
hours  before  the  departure. 

Q.  I  mean  how  long  would  you  stay  with  them 
with  reference  [243 — ^208]  to  the  train  leaving 
there  ? 

A.  We  would  stay  until  the  train  pulled  out, 
and  we  would  still  be  inspecting  it  as  it  pulled  past 
us. 

Q.  Would  there  be  anybody  with  you? 

A.  Yes,  we  usually  worked  at  least  two  of  us  to- 
gether; sometimes  more. 

Q.  Now,  would  you  inspect  these  cars  with  refer- 
ence to  making  repairs  on  grabirons  and  brake 
levers  and  brake  staffs  with  reference  to  the  train 
moving  out?        A.  That  would  be  done — 

Q'.  Talk  over  so  the  jury  can  hear  you. 

A.  That  would  be  done  in  this  two  or  three-four 
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period  prior, — immediately  prior  to  the  departure 

of  the  train. 

Q.  Would  that  work  be  carried  on  after  the  cars 
had  been  switched  into  the  train? 

A.  Yes  and  no,  because  a  good  many  of  those 
cars  were  inspected  on  the  incoming  train  and  slight 
repairs  made  on  the  incoming  train. 

Q.  Would  there  be  some  of  them  that  you  would 
find  repairs  to  make  in  after  they  had  been  switched 
into  the  outgoing  train?        A.  Yes,  sir. 

Q.  What  character  of  repairs  did  you  make  at 
that  time  when  the  cars  were  all  made  up  to  go 
out? 

A.  I  remember  particularly  straightening  out 
^rabirons  in  order  to  get  the  necessary  clearance  of 
two  inches  all  around.  I  remember  particularly 
straightening  brake  staffs,  applying  brasses,  ap- 
plying brake  shoes,  and  fixing  uncoupling  devices 
so  they  would  operate. 

Q.  Have  you  done  that  both  before  and  after  the 
cars  had  been  switched  into  the  trains  ?     [244 — 209] 

A.  Yes,  sir. 

Q.  What  was  the  situation  out  there  around 
about  the  first  of  September?  Just  tell  the  jury 
with  reference  to  the  work  and  with  reference  to  the 
trains  going  out,  and  the  conduct  of  the  conductors, 
— of  some  of  the  conductors, — and  brakemen  in 
taking  out  their  train.  You  were  there.  Tell 
them. 

A.  In  the  first  place  we  were  doing  a  very  large 
volume  of  business.     The  Auburn  terminal  was  as 
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busy  then  as  probably  it  ever  was  or  ever  may  be 
again.  The  attitude  of  the  trainmen  was  most 
critical.  I  mean  by  that  that  they  departed  from 
their  regular  path  of  duty  to  inspect  and  examine. 
I  have  seen  a  brakeman  crawl  under  the  cars  to 
find  a  defect,  a  thing  which  they  don't  do  ordi- 
narily, and  would  refuse  to  do  if  they  were  told  to 
do  it  ordinarily.  So  that,  in  addition  to  our 
inspection,  which  was  close,  we  had  the  assist- 
ance in  that  way  of  the  conductor  and  his 
three  brakemen.  And,  as  I  say,  they  were  most 
particular  to  find  a  defect.  It  was  not  always  a 
defect  which  amounted  to  anything;  but  if  it  was 
anything  they  could  kick  about,  they  took  the  oc- 
casion to  do  so,  and  we  either  repaired  the  car  with- 
out dispute  or  carded  it  "bad  order"  and  had  it 
sent  out  of  the  train.  The  inspection  force  con- 
sisted almost  entirely  of  the  officers  of  the  company, 
and  there  was  some  interference  from  outsiders, — 
a  great  deal  of  interference  from  the  people  who 
were  apparently  our  employees, — in  connection 
with  the  operation  of  the  air  brakes  on  the  train 
and  other  matters  pertaining  to  the  cars.  [245 — 210] 

Q.  Mr.  Crawford,  are  you  familiar  with  the 
clearance  necessary  for  grabirons, — handholds, — 
and  for  the  necessity  of  hand  brakes  working  on 
cars?        A.  Yes,  sir. 

Q.  There  was  not  any  record  kept  of  the  trains 
you  inspected  or  of  the  cars  that  you  repaired'? 

A.  No,  sir,  I  don't  know  of  any  such  record. 

Q.  Do  you  know  of  any  of  these  cars, — any  cars, 
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— going  out  of  there  on  the  31st  day  of  August  on 
this  Narco  train,  or  the  train  that  left  twenty 
minutes  later  than  that,  or  the  train  that  left  ten 
minutes  later  than  that  over  to  Eagle  Gorge,  having 
any  defects  such  as  complained  of  here  in  this  suit  ?' 
A.  No,  sir. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Crawford,  how  many  employees  and  offi- 
cials were  inspecting  cars  there  on  the  31st  ? 

A.  I  think  three  on  the  day  shift. 

Q.  What  were  the  hours  of  the  day  shift  f 

A.  Oh,  in  a  general  way,  from  7:00  A.  M.  to  7.00 
P.  M.,  but  we  worked  over  hours. 

Q.  Three  besides  yourself? 

A,  I  am  only  sure  of  two  besides  myself  at  that 
particular   time. 

Q.  You  stated  that  several  times  you  inspected 
train  No.  930  before  it  went  out.  Did  you  do  that 
on  August  31st  ?        A.  I  am  not  able  to  state. 

Q.  As  a  matter  of  fact,  Mr.  Crawford,  you  would 
not  be  able  [246 — 211]  to  state  whether  you  in- 
spected 1263  on  that  day,  would  youf      A.  No,  sir. 

Q.  Or  Extra  1616?        A.  No,  sir. 

Q.  You  simply  went  down  there  and  made  what 
inspections  you  could  and  repaired  what  you  could, 
but  you  made  no  records  of  anything. 

A.  Well,  all  three  of  us  were  moved  around  from 
train  to  train.  I  could  not  affirm  which  particular 
train  of  those  three  that  I  expected  at  that  time. 
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Q.  Were  other  trains  leaving  there  besides  these 
trains  ? 

A.  I  have  not  examined  the  records.  I  im- 
agine there  were. 

Q.  As  a  matter  of  fact,  there  were  a  good  many 
trains  out  of  there  in  the  forenoon"? 

A.  Very  busy. 

Q.  Between  eight  and  eleven  o'clock? 

A.  A  very  busy  part  of  the  day. 

Redirect  Examination. 
(By  Mr.  WINDERS.) 

Q.  Were  there  any  trains  that  went  out  of  the 
yard  that  were  not  gone  over  by  the  inspectors  and 
these  defects  taken  care  of,  to  your  knowledge? 

Mr.  HUGHES. — Just  a  moment.  He  could  only 
testify  as  to  whether  he  did  anj^thing. 

The  COURT. — Objection  overruled. 

A.  We  three  inspectors  worked  so  closely  to- 
gether that  there  was  no  possibility  of  a  train  get- 
ting out  without  our  inspection.     [247 — 212] 

Q.  (Mr.  WINDERS.)— In  fact  the  engineer 
would  not  depart  without  an  air  test.  In  other 
words,  there  had  to  be  two  of  you  that  went  over 
every  train  that  went  out?        A.  Yes,  sir. 

(Witness  excused.) 
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J.  L.  BUENHAM,  produced  as  a  witness  on  J!5e- 
half  of  defendant,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  Just  state  to  the  jury  your  namel 

A.  J.  L.  Burnham. 

Q.  What  is  your  official  title  with  the  Northern 
Pacific?        A.  Assistant  general  freight  agent. 

Q.  Of  what   territory*? 

A.  West  of  Montana. 

Q.  West  of  Paradise? 

A.  West  of  Montana.  West  of  the  Idaho  state 
line. 

Q.  How  long  have  you  been  connected  with  rail- 
road w^ork,  Mr.  Burnham? 

A.  About  18  years. 

Q.  During  1922  you  were  located  in  Seattle? 

A.  Yes,  sir. 

Q.  With  Mr.  Coman.  Mr.  Coman  was  the 
Western  traffic  manager  and  you  were  assistant  to 
Mr.  Coman?        A.  Yes,  sir. 

Q.  Did  you  do  any  work  in  the  Auburn  yards  in 
July  and  August?        A.  I  did. 

Q.  When  did  you  go  out  there,  Mr.  Burnham? 
[248—213] 

A.  I  think  it  was  July  25. 

Q.  Were  you  working  there  on  the  '31st  of  Au- 
gust?       A.  Yes,  sir. 


Northern  Pacific  Railwatf  Company.        253 

(Testimony  of  J.  L.  Burnham.) 

Q.  What  were  you  doing? 

A.  Car  inspector. 

Q'  Were  you  working  with  Mr.  Crawford  *? 

A.  Mr.  Crawford. 

Q.  You  boys  were  handling  the  day  and  night 
inspection  on  the  31st?        A.  Yes,  sir. 

Q.  You  have  heard  the  evidence  as  to  these  cars 
that  went  out  on  these  particular  three  trains, — one 
at  9:50,  one  at  10:10,  and  one  at  10:20  in  the  morn- 
ing?       A.  Yes,  sir. 

Q.  Tell  the  jury  in  reference  to  the  departure  of 
the  train  what  you  would  do  in  reference  to  the  in- 
spection and  repair  of  cars? 

A.  Well,  when  the  train  was  made  up,  two  of  us 
would  get  together  and  start  from  one  end.  One 
would  carry  a  bar  and  one  would  carry  a  monkey- 
wrench.  We  would  start  down  and  make  a  general 
inspection  of  the  train  from  one  end  to  the  other 
and  couple  up  the  hose  and  make  any  minor  repairs 
that  were  necessary.  If  we  found  any  defects 
which  it  was  not  possible  to  repair,  then  we  would 
"bad  order"  the  car  and  ask  to  have  the  car  taken 
out  of  the  train. 

Q.  Did  you  find  that  after  the  cars  were  switched 
into  the  train,  Mr.  Burnham,  any  cars  that  had  the 
brake  levers  loose  or  the  lading  shifted  against  the 
brake  staff,  or  the  brake  staff  bent  or  the  grabirons 
bent?     [249—214] 

A.  After  the  cars  were  switched  in? 

Q.  Yes.        A.  Occasionally. 

Q.  Would  you  make  the  repairs? 
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A.  If  we  could,  yes,  if  it  was  possible  to  do  so. 

Q.  If  not  would  you  let  the  car  go  forward? 

A.  No,  sir. 

Q.  Were  there  any  trains  went  out  of  there  on  the 
morning  of  the  31st  of  August  that  either  you  and 
Mr.  Allmain,  or  you  and  Mr.  Crawford  did  not  in- 
spect?       A.  No,   no,   not  that  morning. 

Q.  How  late  with  reference  to  the  departure  of 
the  train  did  you  stay  with  the  train  ? 

A.  We  would  stay  until  the  engineer  had  given 
us  a  signal  it  was  O.  K. ;  that  is  after  the  air  test 
had  been  made. 

Q.  Would  you  inspectors  have  to  couple  up  the 
air  hose  between  the  cars?        A.  Yes,  sir. 

Q.  Then  after  you  had  gone  over  your  train  you 
would  have  to  give  the  air  a  final  test,  would  you? 

A.  Yes,  sir. 

Q.  Would  you  be  on  the  ground  along  this  train 
as  it  was  pulled  out  of  the  yard,  Mr.  Burnham  ? 

A.  Not  always.  It  all  depended  on  whether 
there  were  other  trains  ready  to  go  out.  As  soon 
as  we  got  the  O.  K.  from  the  engineer,  we  let  the 
train  go ;  but  we  always  kept  an  eye  on  it. 

Q.  What  was  the  attitude  along  about  the  31st 
of  August  of  the  train  crews  with  reference  to 
taking  out  trains?  Was  it  critical  or  otherwise? 
[250—215] 

A.  They  were  very  critical.  As  a  matter  of 
fact,  the  train  crews  generally  did  as  much  inspect- 
ing as  we  did.  The  intention  was  to  delay  the 
movement  of  trains  as  much  as  possible.     That  was 


Northern  Pacific  Raihvay  Company.        255 

(Testimony  of  J.  L.  Burnham.) 

the   impression   we   gained,— the   only   impression 

that  we  could  gain  after  what  we  saw  they  were 

doing. 

Q.  At  that  time  were  your  trains  being  held  up 
by  these  crews  claiming  something  was  wrong  1 
A.  Yes,  sir. 

Q.  Was  that  a  common  occurrence? 
A.  That  was  a  common  occurrence  on  train  930'. 
Q.  That  is  this  train  that  went  out  to  Narco  ? 
A.  Yes,  sir. 

Q.  Just  tell  the  jury  about  what  conditions  were 
around  there  at  that  time,  Mr.  Burnham? 

A.  The  other  brotherhoods  seemed  to  do  every- 
thing that  they  could  to  help  the  cause  of  the  strik- 
ing shopmen.     That  is,  they  tried  to  make  it  appear 
that  the  inspection  which  was  being  made  by  the 
men  that  were  there  was  not  effective,  and  they 
even  went  so  far  as  to  cut  the  hose  after  we  had, — 
I  will  have  to  explain  that  first  before  I  get  into 
that.     The  first  thing  we  did,  we  asked  the  engineer 
to  apply  the  air.     Then  we  went  along  the  train 
and  made  an  inspection  of  the  hose  to  see  if  there 
was  any  leaky  hose   or  anything  else  that  might 
appear.     Then   we   asked  the   engineer  to  release 
the  air.     We  would  find  in  some  cases  that  after 
the   air  had  been  applied   angle   cocks  had  been 
turned,  or  sometimes  if  we  happened  to  be  in  the 
center  of  the  train, — a  train  of  75  cars, — some  way 
or  other  the  angle  cocks  at  the  rear  of     [251 — 216] 
the  train  were  opened  up  so  the  brakes  were  not 
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effective.    As  a  matter  of  fact,  they  hindered  us  in 

every  way  possible. 

Q.  From  your  inspection  and  the  examination  of 
those  trains  on  the  31st  day  of  August,  was  there 
any  of  those  cars  that  when  they  finally  left  Auburn 
yard  to  go  out  on  the  road  that  were  missing  grab- 
irons  or  had  brake  staffs  so  bent  that  they  could  not 
operate,  or  on  which  uncoupling  levers  were  in  bad 
shape  ? 

A.  No,  sir. 

Q.  You  volunteered  your  services  out  there,  Mr. 
Burnham  ? 
A.  Yes,  sir. 

Q.  You  know  up  to  that  time  from  your  experi- 
ence that  anything  of  that  kind  might  happen,  a 
train  might  be  stopped  any  place  by  these  train 
crews  until  something  was  done? 
A.  Oh,  yes. 

Q.  Did  you  ever  see  Mr.  Weeks  and  Mr.  Winter 
out  in  the  Auburn  yards?  Did  you  see  them  on 
this  day? 

A.  I  did  see  one  man  crossing  the  tracks,  and 
I  made  inquiry  as  to  who  he  was.     They  said  it 
was    a    Government    inspector.     I     don't     know 
whether  it  was  Mr.  Weeks  or  Mr.  Winter. 
Q.  Did  you  ever  see  them  together? 
A.  No,  sir. 

Q.  You  were  inspecting  cars  at  that  time,  were 
you,  Mr.  Burnham? 
A.  Yes,  sir. 
Q.  When  you  saw  this  man  did  you  see  him  get 
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up  on  any  of  the  cars  or  make  any  measurements 

or  anything  of  that  kind?     [252 — 217] 

A.  No. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  That  was  your  first  experience  inspecting 
cars,  was  it? 

A.  Yes,  sir. 

Q.  You  were  asked  if  you  inspected  all  trains 
before  they  left  Auburn  the  morning  of  the  31st? 

A.  I  did  not  understand  Mr.  Winders  in  that 
way.  He  asked  if  myself  and  Mr.  Crawford  or  my- 
self and  Mr.  Allmain  inspected  them. 

Q.  Your  reply  was  that  you  did  on  that  day? 

A.  Yes,  sir. 

Q.  What  did  you  mean  when  you  said  on  that 
day  and  emphasized  it  ? 

A.  I  had  no  particular  reference  to  make.  I 
don't  know  why  I  did  say  that  day  particularly. 

Q.  Do  you  mean  that  every  day  you  were  out 
there  you  inspected  every  train  that  went  out? 

A.  No,  I  won't  say  that.  It  would  be  impossible. 
There  are  some  trains  leaving  there  close  together, 
and  we  had  four  to  six  men.  It  would  be  impossible 
for  one  man  to  inspect  all  the  trains. 

Q.  So  that  you  and  Mr.  Crawford  and  the  other 
gentlemen  did  not  inspect  every  train.  As  a  matter 
of  fact,  you  don't  know  whether  you  inspected 
the  three  trains  involved  in  this  case  on  the  31st 
or  not? 

A.  I  know  I  inspected  930. 

Q.  Every  morning? 
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A.  I  did  for  three  weeks. 
Q.  With  Mr.  Crawford?     [253—218] 
A.  Not  with  Mr.  Crawford. 
•Q.  Who  did  you  make  that  inspection  with? 
A.  Either  Mr.  Allmain  or  a  man  named 


Q.  That  is  the  train  in  which  all  these  defective 
cars  were  being  hauled  to  Renton,  I  believe  you 
said? 

A.  Yes,  sir. 
(Witness  excused.) 

Testimony  of  B.  H.  Allmain,  for  Defendant. 

B.  H.  ALLMAIN,  produced  as  a  witness  on  be- 
half of  defendant,  having  been  first  duly  sworn, 
testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  Mr.  Allmain,  what  is  your  employment  with 
the  Northern  Pacific? 

A.  Roadmaster. 

Q.  How  long  have  you  been  connected  with  the 
Northern  Pacific? 

A.  23  years. 

Q.  How  long  have  you  been  roadmaster? 

A.  10  years. 

Q.  You  live  at  Auburn? 

A.  Yes,  sir. 

Q.  The  roadmaster  has  charge  of  the  upkeep  of 
the  road? 

A.  Yes,  sir. 

Q.  And  has  section  men  under  him? 
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A.  Yes,  sir. 

Q.  And  foremen  and  so  on.  Did  you  do  any 
work  during  this  strike  period  at  Auburn'?  Were 
you  working  there  on  the  [254 — 219]  Slst  day 
of  August? 

A.  Yes,  sir. 

Q.  Were  you  working  with  Mr.  Crawford  and 
Mr.  Burnham? 

A.  Yes,  sir. 

Q.  Inspecting  cars  that  morning? 

A.  Yes,  sir. 

Q.  Did  you  in  connection  with  these  other  gentle- 
men on  this  morning  inspect  these  trains  that  have 
been  referred  to?  .1 

A.  Yes,  sir;  I  did.  ■ 

Q.  Henry,  just  tell  this  jury  what  you  did  at  that 
time  when  you  would  make  your  various  repairs 
and  when  you  would  finally  leave  the  train,  if  you 
found  any  defects'? 

A.  We  inspected  the  trains  as  they  came  in,  and 
as  they  were  switched  out.  We  made  minor  re- 
pairs, what  we  could,  and  also  when  the  train  was, 
— when  the  cars  were  switched  into  the  train  and 
were  going  out  we  inspected  the  train.  I  was  on 
one  side  and  one  of  the  other  men  on  the  other 
side.  One  of  us  had  a  pinch  bar  and  one  of  us  a 
large  monkey-wrench,  and  if  we  found  any  defect, 
such  as  bent  handholds  or  grabiron  or  brake  staffs, 
we  would  straighten  them  before  the  train  started 
out. 

Q.  If  there  was  anything  that  you  could  not  do, 
what  would  you  do  with  the  car? 
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A.  We  had  the  car  switched  out  and  set  for  the 
*'rip"  track. 

Q.  Were  the  train  crews  that  were  taking  out 
these  trains  on  the  31st  of  August  and  prior  there- 
to keeping  a  pretty  close  check  on  the  cars  that 
were  on  their  trains'? 

A.  What  is  it? 

Q.  I  say  were  the  train  crews, — the  conductor 
and  brakemen, —  [255 — 220]  were  they  checking 
up  on  you  pretty  close? 

A.  Yes,  sir,  they  were.  They  were  checking  us 
very  close.  They  even  held  the  trains  and  would 
not  move  until  some  defects  had  been  corrected. 

Q.  On  any  of  those  trains  that  went  out  would 
you  have  to  couple  the  air  hose  or  help  couple  the 
air  hose  between  each  car? 

A.  Yes,  sir. 

Q.  On  any  of  those  trains  that  went  out, — when 
they  finally  departed  from  the  yard, — was  there 
any  condition  such  as  testified  here, — with  brake 
staffs  so  bent  that  they  would  not  work,  or  hand- 
holds on  the  side  of  these  fiats  bent  in  flat  against 
the  car,  or  the  lading  on  the  car  over  on  top  of  the 
brakes  so  that  they  would  not  work, — were  any 
cars  permitted  to  go  out  in  the  trains  in  that  con- 
dition ? 

A.  No,  sir;  positively  not. 

Q.  Was  there  any  interference  with  your  work 
out  there  at  that  time  during  the  strike  period? 

A.  What  is  that? 

Q.  I  say  was  there  considerable  interference  with 
the  work?  ;. 
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A.  There  was  considerable. 

Q.  After  you  had  your  trains  made  up  and 
tested — 

A.  After  we  had  them  tested,  we  would  find  our 
hose  cut  and  something  done.  We,  of  course,  didn't 
know  who  did  it.  We  had  considerable  interfer- 
ence. 

Q.  Now,  Henry,  you  have  taken  care  of  and  are 
very  familiar  with  the  track  layout? 

A.  I  don't  take  care  of  the  Auburn  track.  My 
district  is  north.     [256—221] 

Q.  Are  jou  familiar  with  the  location  of  the 
tracks? 

A.  Yes. 

Q.  Can  you  tell  this  jury  the  approximate  dis- 
tance between  the  leads  over  which  the  cars  com- 
ing,— we  will  say, — towards  Renton, — which  would 
be  towards  Seattle, — and  the  distance  from  the 
lead  over  which  that  train  would  finally  get  out 
of  the  yard,  and  the  distance  from  the  lead  to  the 
lead  over  which  trains  finally  going  out  to  Tacoma 
would  go  over? 

A.  Well,  the  yard  is  approximately  two  miles 
long,  and  the  trains  going  north  to  Renton, — that 
is  toward  Seattle? 

Q.  That  is  toward  Seattle. 

A.  There  are  sometimes  70  or  80  cars,  or  90  cars 
on  that  siding,  and  there  is  still  room  and  would 
be  room  for  another  train  the  other  way.  That  is, 
with  a  few  cars. 

Q.  What  is  the  length  of  the  ordinary  log  flat  ? 
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A.  Approximately  45  or  50  feet;  different  lengths. 

Q.  40  to  50  feet? 

A.  40  to  50  feet.     30  or  40  or  50. 

Q.  This  train  930  with  70  cars  would  extend  for 
some  2800  feet? 

A.  Yes,  approximately. 

Q.  Now,  do  you  know  whether  the  cars  coming 
to  Seattle  came  out  of  the  north  end  of  the  yard? 

A.  Yes,  sir. 

Q.  Just  a  block  or  so  below  the  depot  at  Auburn 
proper?  Now,  the  trains  going  to  Tacoma, — I  don't 
know  whether  you  know  or  not, — do  you  know 
where  they  go  out  of  the  yard, — this  yard  that  is 
two  miles  long, — how  far  is  the  point  where  the 
engine  goes  off  those  switch  tracks  onto  [257 — 222] 
the  main  line  from  the  point  where  the  engine 
goes  off  the  switch  tracks  onto  the  main  line  in 
the  north  end, — do  you  know  ? 

A.  Well,  the  train  going  to  Tacoma  at  times, — 
the  Tacoma  trains  leave  sometimes  on  track  5  and 
6. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Allmain,  you  made  these  inspections  with 
Mr.  Burnham  and  Mr.  Crawford? 

A.  Yes,  sir. 

Q  You  testified  that  on  August  31st  no  cars  went 
out  in  the  condition  we  have  been  talking  about? 

A.  I  did. 

Q.  Had  you  found  a  defect  such  as  a  missing 
brake  wheel,  would  you  have  repaired  it, — a  brake 
wheel  to  a  hand  brake? 
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A.  We  would  if  we  could. 

Q.  Well,  if  the  brake  wheel  was  off,  what  would 
have  prevented  you  from  putting  on  a  new  brake 
wheel? 

A.  If  the  brake  wheel — 

Q.  Yes,  could  you  put  on  a  new  brake  wheel? 

A.  We  would.  We  could  put  on  a  new  brake 
wheel  if  there  was  nothing  else  the  matter  with  it. 

Q.  Nothing  else  the  matter  with  the  car  or  with 
the  brake  staff? 

A.  With  the  brake  staff. 

Q.  Can  you  tell  us  why  you  did  not  put  on  a  new 
brake  wheel  on  Northern  Pacific  car  67105?  It  is 
admitted  that  it  went  out  that  morning  on  train  930 
without  a     [258—223]     brake  wheel? 

A.  I  don't  believe  there  was  one. 

Redirect  Examination. 
(By  Mr.  WINDERS.) 

Q.  There  was  about  twenty  "bad  order"  cars 
went  to  Renton  that  morning? 

A.  Yes,  sir. 

Q.  You  did  not  try  to  repair  those? 

A.  No;  that  was  the  train  where  they  were 
going  to  the  Renton  shop. 

Q.  You  would  not  try  to  repair  cars  that  were 
going  to  the  shop? 

A.  No. 

Recross-examination. 

(By  Mr.  LIST.) 

Q.  You  would  not  put  a  brake  wheel  on  a  brake 
staff  even  to  make  a  temporary  repair? 
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A.  What? 

Q.  You  would  not  put  a  brake  wheel  on  to 
simply  make  a  temporary  repair  where  the  ear  was 
going  to  the  shop,  would  you? 

A.  We  would  if  there  was  any  penalty  defects 
so  we  could  do  it. 

Q.  Then  I  asked  you  why  you  did  not  do  it  in 
this  particular  case.  Your  answer  was  that  you 
did  not  think  it  went  out  in  that  condition, — is 
that  correct? 

A.  Well,  I  did  not  think  it  was.  Of  course,  there 
were  so  many  cars  went  to  Renton  for  repairs  at 
that  time  that  had  [259 — 224]  to  he  repaired  to 
go  through  heavy  repairs,  that  we  did  not  attempt 
to  do  that. 

Q.  You  did  not  attempt  to  make  the  slight  tempo- 
rary repairs  in  view  of  the  fact  that  it  had  to  have 
heavy  repairs  later  on, — is  that  it? 

A.  Yes,  we  made  all  the  repairs  that  we  could 
and  that  we  thought  was  necessary, — ^penalty  de- 
fects. 

Q.  That  is  what  I  was  asking  you  about.  I  think 
you  misunderstood  me.  Why  didn't  you  put  a 
brake  wheel  on  this  car  when  it  went  out  on  930 
that  morning? 

A.  You  mean  a  brake  staff? 

Q.  No,  only  a  brake  wheel. 

A.  The  staff? 

Q.  No,  the  wheel, — hand  brake  wheel. 
■     A.  That  is  hand  brake  staff. 

Q.  You  have  a  hand  brake  staff  and  on  top  of 
that  you  have  a  little  wheel? 
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A.  Yes. 

Q.  The  staff  was  there,  so  far  as  the  evidence 
shows,  but  the  wheel  was  off? 

A.  Yes. 

Q.  Why  didn't  you  put  that  on  there  before  it 
went  out  in  train  930  on  the  31st  of  Augusts 

A.  I  did  not  see  it. 

Q.  You  don't  think  it  went  out  in  that  condition ■? 

A.  It  may.     I  can't  believe  it.     I  didn't  see  it. 

Redirect  Examination. 
(By  Mr.  WINDERS.) 

Q.  Would  you  have  tried  to  put  on  a  brake  wheel 
on  a  car  [260 — 225]  that  was  marked  for  the 
Renton  car  shops  for  repair? 

A.  We  would  not  attempt  to  make  repairs  to  such 
a  thing  on  cars  that  went  to  the  car  shops. 

Recross-examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Crosby  then  was  mistaken  when  he  testi- 
fied that  he  always  tried  to  make  temporary  repairs 
to  cars  before  they  left? 

Mr.  WINDERS. — I  haven't  any  record  that  he 
so  testified. 

The  COURT.— I  sustain  the  objection.  When 
you  compare  the  testimony  of  one  witness  with  a 
former  witness  you  always  produce  a  situation 
which  leads  to  confusion. 

(Witness  excused.)     [261—226] 
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J.  F.  ALSIP,  produced  as  a  witness  on  be- 
half of  defendant,  having  been  first  duly  sworn, 
testified  as  follows : 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  What  is  your  position  with  the  Northern  Pa- 
cific?       A.  Train-master. 

Q.  What  is  a  train-master's  duties,  so  the  jury 
may  know  ? 

A.  He  has  general  supervision  of  the  operation 
of  trains  on  the  district,  including  the  station  help 
and  anything  'that  pertains  to  the  duties  of  a  su- 
perintendent, in  fact. 

Q.  How  long  have  you  been  in  the  railroad 
service  ? 

A.  The  total  service  is  about  24  years  this  fall. 

Q.  24  years  this  fall  ?        A.  Yes,  sir. 

Q.  You  were  located  with  Mr.  Nixon  at  Cen- 
tralia?        A.  Yes,  sir. 

Q;  Was  he  sent  to  Centralia  at  your  request,  Mr. 
Alsip?        A.  Yes,  sir. 

Q.  Were  you  in  charge  there  during  this  strike? 
were  you  in  charge  of  this  inspection  work  at  Cen- 
tralia?       A.  Yes,  sir. 

Q.  Was  Mr.  Nixon  there  with  you  on  the  morn- 
ing of  the  2d  of  September  when  these  locals  went 
out  that  have  been  referred  to?        A.  Yes,  sir. 

Q.  Something  was  said  by  Mr.  Nixon  about  pen- 
alty defects.  Mr.  Alsip,  can  you  give  this  jury 
some  idea  of  the  number  of  penalty  defects  that 
an  inspector  can  find  on  a  box-car. 
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A.  I  can't  give  3^011  the  exact  number.  I  have 
talked  to  [262—227]  different  Federal  in- 
spectors, and  men  of  our  mechanical  department. 
They  claim  there  is  somewhere  around  200  or  240 
defects  that  are  claimed  by  the  Government  in- 
spector to  be  penalty  defects. 

Q.  On  each  car? 

A.  On  a  box-car.  There  are  a  few  less  on  a  low 
car  such  as  a  "Gon"  or  flat. 

Q.  There  would  be  a  few  less  ?        A.  Yes,  sir. 

Q.  That  includes  all  the  grabirons? 

A.  Yes,  sir. 

Q.  What  are  some  of  the  penalty  defects'? 

A.  Grabirons,  stirrups  and  ladders. 

The  COURT. — Of  course,  the  number  is  some- 
thing that  the  jury  can  take  into  account  in  de- 
termining the  opportunity  of  observation  and  the 
chances  of  detection  by  the  different  witnesses  that 
have  testified;  but  to  go  to  w^ork  and  enumerate 
them,  I  am  afraid  it  would  take  too  much  time. 

Q.  (Mr.  WINDERS,  continuing.)  Just  tell  the 
jury  when  you  went  to  Centralia. 

A.  I  was  in  Centralia  on  the  morning  of  July  1st 
waiting  and  anticipating  that  the  strike  would  be 
called, — that  is,  that  it  would  become  effective  at 
10:00  A.  M.  Every  man  in  Centralia  with  the  car 
foremen  left  in  the  yard,  and  I  was  left  there  alone. 
In  the  afternoon  a  man  by  the  name  of  Campbell, 
who  is  our  bridge  and  building  supervisor,  came  at 
my  request.  The  following  day  I  appealed  to  the 
superintendent  of  the  0.  W.  R.  &  N.,  who  was  very 
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much  interested  in  the  operation  of  [26'3 — 228] 
Centralia  Yard,  to  send  a  little  help  if  possible,  and 
he  sent  Mr.  Nixon. 

Q.  The  O.  W.  R.  &  N.  and  the  Great  Northern 
both  operate  over  the  same  tracks? 

A.  A  joint  operation. 

Q.  And  use  the  Centralia  yards  1 

A.  Yes,  sir.  In  this  situation  we  proceeded  to 
try  to  run  the  railroad.  I  fired  a  boiler  awhile  and 
went  down  and  got  out  some  trains.  I  worked  52 
hours  without  having  my  clothes  off. 

Q.  On  the  31st  day  of  August  you  and  Mr.  Nixon 
were  inspecting  trains  during  the  night  until  those 
cars  went  out  that  morning?        A.  Yes,  sir. 

Q.  What  were  the  conditions  on  that  date, — that 
is  the  surrounding  conditions,  as  to — well,  as  to 
your  safety  at  night,  and  what  was  being  done  to 
your  equipment  after  you  had  it  examined  and  at- 
tempted to  repair  it? 

A.  I  think  probably  we  had  as  much  interference 
at  Centralia  as  any  other  one  place  in  the  Northwest 
territory.  First  of  all,  Centralia  is  a  notorious 
place,  as  you  know.  We  were  continually  inter- 
fered with  in  making  up  our  trains  and  inspecting 
our  trains  and  connecting  the  air.  Even  after  we 
had  passed  one  of  our  trains  and  given  the  engineer 
the  signal  to  set  the  air  and  release  the  air  we  have 
found  and  been  notified  in  some  cases  of  malicious 
acts  on  the  part  of  unknown  persons  which  resulted 
in  defects  such  as  we  are  talking  about  now, — cut- 
ting    levers,      disconnected,     air     hose      cut     or 
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[264 — 229]  pulled  apart,  and  in  some  instances  the 
stirrups  were  bent  off  by  the  use  of  bars,  same  as 
we  would  use  in  straightening,  and  opening  the 
iangle  cock  to  prevent  our  getting  a  full  air  pressure. 
And  numerous  other  things  such  as  Mr.  Crosby 
spoke  of,  waste  being  placed  in  the  hose, — and  the 
gaskets  taken  out, — and  numerous  other  things. 

Q.  Did  you  during  this  strike  period  see  Mr. 
Weeks  or  Mr.  Winter?        A.  Quite  often. 

Q.  Did  you  see  them  together  down  there? 

A.  I  saw  Mr.  Weeks  and  Mr.  Winter  quite  often 
in  Centralia  Yard  early  in  the  morning,  usually  in 
this  fashion;  one  man  on  one  track  and  the  other 
on  the  other  taking  the  numbers  and  going  over  the 
cars  and  making  their  inspection  and  in  the  per- 
formance of  their  duties. 

Q.  Did  they  ever  call  any  defects  to  your  atten- 
tion ? 

A.  Yes,  I  remember  one  case  in  particular. 
Mr.  Winter  told  me  when  I  went  up, — he  was  across 
the  car, — that  I  had  failed  to  straighten  a  grabiron ; 
and  I  immediately  went  back  and  did  that.  I  am 
quite  sure  that  when  I  went  up  this  day  that  he  was 
on  this  particular  case  that  I  straightened  it. 
However,  as  I  said  before,  such  interference  as  I 
have  enumerated  did  happen  and  there  was  no  way 
to  prevent  it.  After  inspecting  and  repairing  de- 
fects and  getting  away  twenty  or  thirty  car  lengths, 
there  was  nothing  to  interfere  with  an  employee, — 
if  so  disposed, — bad  ordering  the  car,  causing  the 
defect  to  again  appear. 
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Q.  Did  you  at  any  time  have  Mr.  Nixon  make  any 
repairs,—  [265—230]  light  or  otherwise,  as  the 
cars  came  into  the  yard? 

A.  No,  we  were  not  sufficiently  manned  to  take 
care  of  any  inspection  on  the  in-coming  train. 

Q.  Did  you  make  any  inspection  or  repairs  prior 
to  the  cars  being  switched  into  the  out-going  train? 

A.  No,  it  was  necessary  for  us,  owing  to  the  con- 
ditions and  the  lack  of  help,  to  wait  until  the  trains 
were  made  up,  and  in  most  cases  the  road  engine 
was  on  before  we  could  reach  the  train  and  make 
our  final  inspection  and  couple  up  our  air  and  make 
the  air  test. 

Q.  Did  you,  after  these  cars  had  been  switched 
in  and  after  your  engine  was  hitched  on,  go  along 
the  train  at  that,  period  and  straighten  bent  grab- 
irons  and  fix  coupling  levers'? 

A.  Yes,  sir,  we  carried  as  the  other  gentlemen 
have  stated,  a  bar  and  wrench ;  and  we  straightened 
grabirons  and  stirrups,  and  we  carried  some  wire 
with  us  to  make  the  connection  of  a  lot  of  discon- 
nected cutting  levers,  and  things  of  that  sort. 

Q.  Tell  us  how  far  toward  Tacoma, — ^which  is  the 
direction  these  trains  went  except  one, — is  the  other 
end  of  the  yard, — that  is,  how  far  is  it  from  the 
other  end  of  the  yard  toward  Tacoma  from  the 
point  a  quarter  of  a  mile  from  the  depot  that  has 
been  referred  to  in  the  evidence  in  this  case  ? 

A.  The  lead  switch  on  which  the  train  going  to 
Tacoma  enters  the  main  track  is  about  a  mile  and 
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a  quarter  from  this  location  referred  to  as  a  quarter 

of  a  mile  east  of  the  passenger  station. 

Q.  That  is  all  yard  tracks  in  there?     [266—231] 

A.  Yes,  sir. 

Q.  Did  you  make  up  your  trains  and  make  your 
repairs  on  any  particular  track? 

A.  Anywhere  we  found  them. 

Q.  Anywhere  you  could  get  the  train  made  up, — 
any  track? 

A.  Yes,  sir.  With  the  exception  that  we  had  to 
have  regular  tracks  that  we  tried  to  make  certain 
trains  on  for  this  reason,  a  large  train  must  have 
a  long  track  and  a  short  train  can  be  accommodated 
on  a  short  track.     That  would  govern  in  some  cases. 

Q.  There  is  quite  a  log  movement  into  the  Grays 
Harbor  and  Willapa  Harbor  country,  is  there  not? 

A.  Very  heavy. 

Q.  You  have  been  familiar  with  that  a  good  many 
years?        A.  Yes,  sir. 

Q.  Is  it  your  business  to  keep  familiar  with  any- 
thing that  would  speed  the  operation  of  trains? 

A.  It  is  my  business  to  keep  in  absolute  touch 
wdth  the  situation  at  all  times. 

Q.  How  many  years  have  you  been  familiar  with 
that  territory? 

A.  Since  1914.  I  have  been  familiar  with  the 
territory  since  1909,  but  I  have  been  on  the  road 
since  1914. 

Q.  Have  you  known,  or  has  your  attention  been 
called  to  the  fact,  in  hauling  logs  upon  log  fiats  into 
Willapa  Harbor  or  into  Tacoma,  that  the  hand  hold 
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on  the  end  of  the  car,  such  as  is  used  by  the  North- 
ern Pacific,  was  fouled  so  as  not  to  have  two  inches 
clearance  between  the  handhold  and  the  logs  over 
the  top?     [267—232] 

A.  No,  I  have  not.  I  have  known  of  cases  where 
the  side  handhold  had  been  fouled  by  the  limb  of 
a  tree,  but  not  the  case  that  you  refer  to.  If  a  log 
had  a  knot  or  some  unusual  growth  beyond  the 
bunk,  it  might  rest  on  the  deck  of  the  car  which  is 
above  the  handhold,  and  the  handhold  is  so  placed 
as  it  has  the  required  clearance  as  you  speak  of. 

Q.  Mr.  Alsip,  referring  to  Defendant's  Exhibit 
*'A-6"  and  "A-1"  for  identification,  and  one  which 
I  will  call  "A-7"  for  identification,  are  those  the 
wheel  reports  covering  the  three  trains  upon  which 
the  complaint  has  been  made  as  having  moved  out 
of  Centralia?        A.  They  are. 

Q.  They  have  been  taken  from  the  records  of 
the  company?        A.  Files  of  the  office  in  Tacoma. 

Qi.  Do  you  remember  which  one  olf  ithese 
drains, — I  guess  you  can  pick  it  out, — has  that  car 
'that  they  claim  was  fouled,  Mr.  Alsip? 

A.  No,  I  don't  remember  the  car  numbers,  Mr. 
Winders. 

(Mr.  WINDERS  hands  paper  to  witness.) 

Mr.  LIST. — It  is  the  13th  cause  of  action,  car  No. 
61753. 

The  WITNESS. — Yes,  it  shows  on  this  report. 

Q.  (Mr.  WINDERS.)  Is  there  any  indication 
on  that  report  that  would  indicate  the  character  of 
log  bunk  that  was  on  that  car,  Mr.  Alsip  ? 
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A.  Yes,  sir,  it  has  a  notation  that  the  car  was 
equipped  with  a  common  bunk. 

Q.  Tell  the  jury  what  a  common  bunk  is  and  its 
dimensions. 

A.  A  common  bunk  is  a  piece  of  timber  varying 
in  height  [268 — 233]  from  six  to  eight  inches 
and  almost  square,  the  width  of  the  car,  placed  al- 
most directly  over  the  truck  center  and  between, — 
that  is  between  the  truck  centers  on  which  the  logs 
are  loaded. 

Q.  How  far  is  this  bunk  on  this  car  in  question 
from  the  end  of  the  car,  approximately? 

A.  Approximately,  five  feet. 

Q.  One  on  each  end  and  then  one  in  the  middle? 

A.  Usually  two  in  the  middle;  sometimes  more. 

Q.  As  a  train  man,  you  are  directly  responsible 
for  the  conduct  of  the  men  out  on  the  road,  are  you 
not,  Mr.  Alsip?        A.  Yes,  sir. 

Q.  Something  has  been  said  about  these  wheel 
reports.  You  have  looked  over  these  wheel  reports 
in  these  three  trains  ?        A.  In  a  general  sense. 

Q.  What  is  the  fact  as  to  the  rules  and  regula- 
tions and  as  to  the  duty  of  conductors  in  making 
those  wheel  reports,  in  making  a  memorandum  of 
any  bad  order  cars? 

A.  They  are  required  to  do  so. 

Q.  Would  that  cover  penalty  defects  such  as  are 
referred  to  in  this  case?        A.  All  defects. 

Q.  You  are  out  on  the  roads  a  great  deal? 

A.  Continuously  approximately. 

Q.  You  are  out  on  the  roads  for  the  very  pur- 
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pose  of  seeing  that  these  trains  move  and  the  rules 

and  regulations  of  the  company  are  lived  up  to? 

A.  Absolutely. 
-  Q.  Do  you  know  on  the  Tacoma  Division  or  any 
other  division     [269 — 234]     of  this  railroad  where 
the  company  is  winking  at  that  regulation  and  not 
requiring  the  train  men  to  make  those  entries'? 

A.  I  can  only  testify  to  my  own  division.  We 
are  not  winking  at  it.  We  are  requiring  them  to 
make  them. 

Q.  Do  you  go  out  on  the  ground  for  the  purpose 
of  seeing  that  they  do  live  up  to  this  regulation, 
Mr.  Alsip?        A.  All  regulations. 

Q.  I  don't  know  whether  I  asked  you  or  not,  but 
how  were  you  being  treated  along  this  time  when 
things  got  very  critical  about  the  2d  of  September 
by  the  train  crews  when  taking  out  their  trains? 
Were  they  particular  about  the  condition  of  their 
equipment  when  it  went  out  of  Centralia? 

A.  They  were  giving  the  trains  as  good  an  in- 
spection as  we  could  possibly  give  them,  and  they 
had  instructions  from  their  various  officers, — their 
organizations, — to  take  records  and  report  any  cars 
that  were  not  in  shape  and  also  to  refuse  to  take 
them.  In  many  cases  they  would  delay  the  trains. 
I  have  seen  trains  in  Centralia  delayed  as  high 
as  one  hour  waiting  for  some  of  us  to  come  and 
make  some  minor  repair  or  to  have  a  car  set  out, 
and  in  some  instances  I  have  had  to  use  this  par- 
ticular- crew  that  was  objecting  to  the  condition 
of  the  car  to  make  a  set-out  of  the  car,  because  the 
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switch  engines  were  not  available.  The  situation, — 
the  condition  was  very  critical,  especially  at  Cen- 
tralia.  That  is  borne  out  by  not  only  the  records 
but  the  news  items  during  that  time  that  we  were 
not  able  to  get  help  at  Centralia,  largely  for  the 
reason  that  Centralia  [270 — 235]  had  a  notorious 
reputation  as  an  I.  W.  W.  center.  While  a  great 
many  other  points  were  supplied  with  help,  we 
could  not  get  men  to  go  to  Centralia.  When  we 
did,  we  only  dared  put  them  to  work  in  the  day 
time.  That  left  Mr.  Nixon  and  ,myself  to  work  in 
the  nights  continuously.  In  fact,  I  was  not  re- 
leased at  Centralia  until  October  12th.  I  was  con- 
tinually in  service  from  July  1st  to  October  12th. 
Only  by  the  aid  of  my  automobile  we  were  able  to 
keep  up  with  the  game.  So  far  as  the  interferences 
were  concerned, — 

The  COURT. — You  have  answered  the  question. 

Q.  Is  there  any  evidence  or  any  record  as  made 
by  the  conductors  of  these  three  trains  at  the  time 
these  cars  moved  from  Centralia,  of  any  of  these 
cars  that  the  Government  is  complaining  about  be- 
ing in  bad  order  any  time  from  the  time  they  left 
Centralia  until  they  got  to  the  point  of  destina- 
tion? 

A.  There  is  not  on  these  two  reports.  The  gentle- 
man has  the  other.  There  is  a  notation  of  a  bad 
order  car,  but  not  the  number  referred  to. 

(Looking  at  paper.) 

No,  sir. 

(Recess  to  9:00  A.  M.  Thursday,  June  21,  1923.) 
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Q.  (Mr.  WINDERS,  resuming.)  Mr.  Alsip, 
under  the  conditions  that  existed  at  Centralia  at  the 
time  referred  to,  was  there  any  facilities  or  were 
there  any  men  under  which  anyone  on  this  train 
where  this  log  was  alleged  to  have  gone  over  the 
end, — under  which  that  car  could  have  been  un- 
loaded there  in  the  Centralia  yard?     [271 — 236] 

A.  Not  unless  we  would  have  made  some  special 
arrangement  to  dump  them. 

Q.  You  have  already  outlined  to  the  jury  the 
force  you  had?        A.  Yes,  sir. 

Q.  Within  a  terminal  of  that  kind  under  the 
schedule  of  the  brakeman,  could  you  require  them 
to  unload  that  car  in  the  Centralia  terminal? 

A.  Absolutely  no. 

Q.  But  out  on  the  line  at  some  point  that  was 
jiot  a  terminal  to  which  this  car  was  billed,  and 
under  their  schedule  and  working  arrangements, 
it  was  their  duty  to  unload  the  logs? 

A.  Not  exactly.  It  would  be  their  duty  to  place 
it  at  a  point  where  it  could  be  unloaded. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Alsip,  we  were  talking  about  Centralia. 
Now,  on  September  2d,  I  wish  you  would  tell  us 
how  many  men  you  had  there  at  that  time  making 
inspections  and  repairs. 

A.  Mr.  Nixon  and  myself  at  night. 

Q.  Between  what  hours  were  they? 

A.  We  did  not  have  any  stated  hours.  We  went 
to  work  as  a  rule  at  six  o'clock  in  the  evening  and 
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worked  through  until  the  following  morning,  until 
the  local  trains  had  departed.  Ordinarily  it  was 
our  purpose  to  get  them  out  by  eight  or  eight- 
thirty.  Oftentimes  they  ran  until  ten  or  eleven 
and  as  late  as  noon  under  the  [272 — 237]  cir- 
cumstances. 

Q.  How  many  did  you  have  on  the  day  shift  ? 

A.  There  were  on  the  day  shift  at  that  time  Mr. 
Dean  and  several  new  recruits.  I  could  not  just 
say  how  many.     Three  or  four,  I  think. 

Q.  Now,  taking  the  period  before  the  strike,  if  a 
car  had  been  loaded  with  logs  and  fouled  the  hand- 
hold at  the  end  of  the  car,  what  would  they  have 
done  at  Centralia? 

A.  I  am  not  clear  as  to  how  this  log  fouled  the 
grabirons  myself. 

Q'.  If  the  end  projected  and  came  down  and  the 
handhold  was  fouled,  what  would  they  have  done  at 
Centralia  before  the  strike  ? 

A.  I  can't  see  how  that  could  have  happened. 

Q.  Well,  I  am  asking  you  how  it  would  have  been 
handled  at  Centralia  before  the  strike  if  it  had 
happened. 

Mr.  WINDERS.— I  object  to  that.  If  he  never 
knew  of  such  a  case,  how  could  he  tell  how  it  would 
have  been  handled? 

The  COURT.— Objection  overruled. 

A.  If  I  undertand  your  question  correctly,  if  this 
log  was  a  bottom  log,  as  it  wiould  have  to  be  in 
this  instance,  it  is  presumed  that  it  would  have  to 
be  unloaded. 
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Q.  (Mr.  LIST.)  You  never  heard  of  them  tak- 
ing an  axe  and  chopping  out  a  clear  space  so  the 
men  could  reach  the  handhold?        A.  No,  sir. 

Q.  You  never  heard  of  that  being  done  at  any 
place?        A.  No,  sir.     [273—238] 

Q.  Did  you  ever  see  any  bunks  less  than  six 
inches?        A.  Possibly. 

Q.  You  have  seen  a  good  many  of  these  cars 
where  the  handholds  were  clear  up  as  high  as  the 
floor  of  the  car  ? 

A.  No,  I  never  saw  them  that  high. 

Q.  Would  you  say  that  you  ever  had  one  on  your 
line?        A.  I  cannot  say  as  to  that. 

Q.  You  don't  know  anything  about  that,  do  you? 

A.  I  am  speaking  about  what  knowledge  I  have; 
what  I  have  seen. 

Q.  It  has  not  been  your  duty  to  go  around  and 
inspect  these  cars  and  see  whether  they  conform  to 
a  general  standard? 

Mr.  WINDERS. — I  object  to  the  question. 

The  COURT.— Objection  overruled. 

Q.  (Mr.  LIST.)  Has  it  ever  been  your  duty 
prior  to  the  strike,  or  is  it  your  duty  now,  to  go 
around  and  inspect  these  cars  and  see  whether  or 
not  the  handholds  have  been  properly  applied  so  as 
to  be  below  the  deck  of  the  car  ? 

A.  Not  except  in  cases  where  some  special  atten- 
tion has  been  brought  to  a  consideration  of  some 
particular  car. 

Q.  It  has  not  been  any  part  of  your  duty  to  ^o 
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around  on  the  repair  tracks  and  see  whether  those 

cars  are  properly  repaired,  has  it? 

A.  It  is  my  duty,  and  was  then  and  prior  to  that, 
to  have  supervision  over  the  repair  track. 

Q.  I  am  not  talking  about  having  supervision 
over  the  repair  track.  I  am  talking  about  going 
around  and  actually  observing  and  inspecting. 
[274—239] 

A.  Yes,  sir. 

Q.  If  you  saw  a  car  with  the  top  of  the  handhold 
near  the  decking  of  the  floor,  what  would  you  do  % 

A.  If  I  saw  it? 

Q.  That  is,  if  the  top  of  the  end  handhold  came 
up  close  to  the  top  of  the  deck  of  the  car  and  did 
not  extend  below  there  at  least  two  inches,  what 
would  you  do? 

Mr.  WINDERS. — I  object  on  the  ground  that 
there  is  no  statutory  requirement,  or  any  other  re- 
quirement, that  requires  them  to  be  two  inches  be- 
low the  deck  of  the  car. 

Mr.  LIST. — You  forget  that  the  testimony  of  your 
own  witnesses  is  that  lumber  on  these  cars  has  re- 
peatedly fouled  the  handholds. 

Mr.  WINDERS. — I  have  not  heard  any  testimony 
like  that. 

The  COURT.— Objection  overruled. 

A.  If  I  should  find  anything  in  connection  with 
the  appliances  on  a  car  that  was  not  right,  I  would 
immediately  take  some  steps  to  have  it  remedied. 

Q.  (Mr.  LIST.)  That  is  not  responsive  to  the 
question. 
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(Question  read.) 

Mr.  WINDERS. — So  I  may  preserv^e  the  record, 
I  renew  my  objection  as  it  being  incompetent,  ir- 
relevant and  immaterial  and  not  proper  cross-ex- 
amination. 

The  COURT.— Objection  overruled. 

Mr.  WINDERS.— Exception. 

The  COURT.— Exception  allowed. 

A.  Now,  your  question, — I  don't  fully  understand, 
— if  [275 — 240]  you  mean  that  if  I  found  a  hand- 
hold that  was  too  close  to  the  top  of  the  car,  what 
would  I  do  ? 

Q.  (Mr.  LIST.)  Yes,  too  close  to  the  top  of  the 
car,  iso  that  if  any  logs  or  lumber  on  there  projected 
over  it  would  give  less  than  two  inches  of  clearance. 
What  would  you  do? 

A.  If  the  car  was  loaded  at  that  time  ? 

Q.  If  the  car  was  empty  at  that  time,  and  you  saw 
it  was  used  with  that  kind  of  service  and  you  saw 
that  if  it  was  loaded  the  handhold  would  be  fouled, 
— what  would  you  do? 

Mr.  WINDERS. — I  object  to  that  question,  be- 
cause there  is  not  any  evidence,  and  can't  be  any 
evidence,  introduced  in  this  case  on  the  loading  of 
lumber. 

The  COURT. — Objection  overruled. 

A.  If  the  lading  had  fouled  the  handhold,  as  you 
speak  of,  we  would  shift  the  lading.  If  the  hand- 
hold wais  improperly  applied  we  would  have  it 
changed. 

Q.  (Mr.    LIST.)     Would   you    say   that   if   the 
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handhold  was  applied  nearer  than  two  inches  to  the 

top  of  the  deck,  it  would  be  improperly  applied? 

A.  Nearer  than  that  ? 
'     Q.  Less  than  two  inches,  Yes,  sir. 

A.  According  to  the  specifications,  it  is  supposed 
to  be  two  and  two  and  a  half  inches. 

Q.  This  should  be  changed  before  the  car  was  put 
in  service  for  lumber  or  logs  ? 

A.  If  it  was  improperly  applied,  it  should  be 
changed  while  on  the  repair  tracks.     [276 — 241] 

Q.  Have  you  had  occasion  recently  to  make  any 
changes  in  any  such  cars?        A.  No,  sir. 

Q.  Have  you  inspected  them?        A.  Yes,  sir. 

Q.  Have  you  inspected  any  right  down  below  here 
in  the  last  24  or  48  hours  ? 

Mr.  WINDERS. — His  duties  are  on  the  Tacoma 
Division. 

The  COURT.— Objection  overruled. 

Mr.  LIST. — I  understood  him  to  say  that  he  made 
some  inspections  recently. 

The  WITNESS.— Not  in  Seattle.  I  am  talking 
about  Centralia. 

Q.  (Mr.  LIST,  continuing.)  But  if  any  cars 
came  out  of  Seattle,  going  to  Centralia,  you  would 
do  the  same  work  that  you  referred  to  ? 

A.  If  I  saw  them  on  the  rip  track  or  repair  track. 

Q.  You  don't  think  it  is  common  practice  to  have 
those  handholds  improperly  applied? 

A.  I  know  it  is  not. 

(Witness  excused.) 
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Testimony    of   J.  J.  McCuUough,    for    Defendant 

(Recalled). 

J.  J.  McCULLOUGH,  recalled  as  a  witness  on  be- 
half of  defendant,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  I  just  want  to  ask  you  a  couple  of  questions. 
For  the  information  of  this  jury,  what  is  the  dis- 
tance in  [277 — 242]  Auburn  yards  from  the  track 
that  the  trains  go  out  towards  Seattle — it  would  be 
in  this  direction  like  this  Narco  Local  leaving  from 
the  switch  on  the  main  track, — what  is  the  distance 
from  that  point  down  to  the  lead  where  the  engines 
take  these  trains  out  to  go  to  Tacoma? 

A.  It  is  a  fraction  over  two  miles. 

Q'.  A  fraction  over  two  miles  *? 

A.  Perhaps  two  miles  and  one-tenth  or  maybe 
two-tenths,  not  quite  a  quarter  over  two  miles. 

Q.  What  is  the  length  of  a  log  flat? 

A.  41  feet  is  the  length  of  a  common  Northern 
Pacific  log  flat. 

Q.  What  is  the  length  of  an  engine  and  tender  on 
a  train? 

A.  It  depends  on  the  different  engines;  this  en- 
gine 1784  is  probably  70  or  75  feet, — ^tender  and  en- 
gine. 

Q.  Say  that  each  car  is  41  feet  and  the  tender 
and  engine  is  71  feet, — is  there  some  distance  be- 
tween the  cars?        A.  Yes,  sir. 

Q.  How  much,  approximately? 
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A.  Less  than  three  feet.  Over  two.  Two  and  a 
fraction. 

Q.  In  ordinary  parlance,  what  number  of  cars  of 
this  character  is  considered  as  making  a  mile? 

A.  It  is  fair  to  presume  100  cars. 

Q.  A  hundred  cars  would  ordinarily  represent  a 
mile  and  50  cars  a  half  mile  ?        A.  Yes,  sir. 

Q.  Look  at  this  wheel  report  and  tell  this  jury 
how  many  cars  there  were  in  this  train  going  to 
Eenton, — do  you  remember?     [278 — 243] 

A.  74  or  77. 

Q.  So  that  train  would  be  approximately  three- 
quarters  of  a  mile  long  ? 

A.  Yes  it  would  be  not  much  longer  than  that 
and  nearly  that  long. 

Q.  Now,  I  did  not  want  to  make  any  statement 
to  the  jury  that  I  do  not  prove.  I  don't  want  them 
to  remember  anything  that  I  don't  prove.  The 
w^heel  report  on  this  train  gives  the  time  that  the 
trains  leave.  Where  is  that  time  given  in.  Super- 
intendent McCullough  ?    What  does  that  represent  ? 

A.  The  leaving  time  shown  on  the  wheel  report? 

Q.  Yes. 

A.  That  should  be  put  on  by  the  conductor  to 
correspond  with  his  time  slip  and  other  reports. 

Q.  Where  does  he  hand  in  that  information?  I 
mean  where  does  he  make  that  memorandum  ?  Be- 
fore he  leaves  the  yard  ? 

A.  He  ishows  that  on  his  register.  The  official 
time  that  the  train  leaves  the  station. 

Q.  The  time  this  conductor  would  leave  Auburn, 
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— would  he  have  to  go  to  a  yard  office,  Superintend- 
ent McCullough?        A.  Yes,  and  register. 

Q.  I  notice  that  the  dispatcher  had  9 :50  and  the 
conductor  says  10:00. 

A.  That  might  he  in  this  way.  The  train  was 
called  to  leave  at  10 :00  and  might  have  left  five  min- 
utes earlier. 

Q.  Presumably  the  dispatcher's  sheet  would  he 
the  one  that  was  correct?        A.  Yes.     [279 — 244] 

Q.  So  far  as  operation  is  concerned  you  would 
assume  that  the  train  left  at  9:50,  which  the  dis- 
patcher has  as  the  leaving  time  ? 

A.  Absolutely.  It  is  not  necessary  to  have  an 
actually  correct  record  of  time  on  the  wheel  report, 
although  it  is  desirable. 

Q.  You  had  some  of  the  official  staff  checking  in 
Seattle  and  Auburn.  You  did  not  play  any  favor- 
ites as  between  Seattle  and  Auburn  on  inspection 
of  cars,  did  you,  Superintendent  McCullough? 

A.  No,  sir,  the  same  attention  was  given  to  all 
out-bound  trains, — trains  going  out. 

Q.  And  the  same  in  Tacoma?        A.  Yes,  sir. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  Which  one  of  the  trains  was  it  that  went  to 
Renton  and  which  one  to  Ellensburg  or  up  in  that 
direction  and  which  one  to  Tacoma  ? 

A.  I  have  forgotten  the  engine  numbers.  They 
are  marked  on  the  slips. 

Q'.  No,  I  just  want  you  to  tell  us  where  it  was. 
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A.  Extra  1263,  Conductor  Lawrence,  the  report 
shows  it  leaving  Auburn  at  10 :20  going  to  Tacoma. 

Q.  That  is  the  only  one  that  went  to  Tacoma? 

A.  The  only  one  that  we  are  interested  in  here. 

Q.  No.  1616  is  the  one  that  went  east  up  towards 
Ellensburg?        A.  Yes,  sir. 

Q.  And  the  one  which  went  at  9:50  went  to  Ren- 
ton?        A.  Yes,  sir.  No.  1784.     [280—245] 

Q.  Have  you  a  blue-print  of  the  Auburn  yard  so 
you  can  show  the  jury  where  these  trains  left? 

A.  Not  here. 

Q.  Are  you  able  with  the  blackboard  to  sketch  it 
off  so  the  jury  will  understand  and  show  where 
these  trains  left  on  this  particular  morning? 

A.  Yes,  I  believe  I  can  from  the  information  I 
have  heard  here.  Not  that  I  saw  them,  you  under- 
stand, but  from  information  I  have  heard.  I  think 
I  can  draw  a  pretty  fair  picture  of  it  on  a  black- 
board. 

(Witness  draws  diagram  on  blackboard.) 
(Witness  excused.) 

Testimony    of    R.     M.     Crosby,    for    Defendant 

(Recalled). 

R.  M.  Crosby,  recalled  as  a  witness  on  behalf  of 
defendant,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  WINDERS.) 

Q.  Mr.  Crosby,  you  have  testified  that  you  have 
charge  of  equipment  and  that  you  are  familiar  with 
this  car  No.  67105,— log  flat.        A.  Yes,  sir. 
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Q.  Was  that  car  when  originally  put  into  service 
equipped  in  accordance  with  Government  stand- 
ards?       A.  Yes,  sir. 

Cross-examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Crosby,  when  you  say  equipped  according 
to  the  standards  [281 — 246]  of  the  Government 
you  mean  that  there  was  an  end  handhold  on  the 
face  of  the  end  sill  on  the  end,  do  you? 

A.  Yes,  sir,  and  all  other  standard  equipment. 

Q.  That  end  sill  is  how  wide  ? 

A.  The  end  siU? 

Q.  Yes. 

A.  Ordinarily  six  inches  wide. 

Q.  You  don't  mean  to  say  that  that  hand  hold 
was  down  at  the  bottom  of  the  end  sill  instead  of 
being  at  the  top  of  it  almost  flush  with  the  deck 
of  the  car? 

A.  No,  there  are  very  few  flat  cars  that  you  can 
apply  grabirons  in  that  location. 

Q.  In  fact  you  have  some  of  those  flat  cars  where 
the  grabiron  has  been  applied  up  near  the  top  ? 

A.  Yes,  there  is  an  obstruction  that  makes  it 
necessary  to  apply  it  nearer  the  top  than  the  bot- 
tom. 

Q.  There  isn't  any  uniform  standard  as  to  the 
exact  spot  on  that  end  sill  where  you  put  that 
handhold? 

A.  We  have  a  standard  location,  yes,  sir. 

Q.  Is  that  always  followed? 

A.  That  is  supposed  to  be  followed. 
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Q.  Is  it  always  followed? 
A.  Well,    I   would   not,— so   far   as   I   know   it 

is. 

Q.  You,  of  course,  do  not  look  after  those  things 

personally  ? 

A.  Well,  I  don't  see  every  grab  iron  that  is  put 
on  our  cars. 

Q.  Now,  if  there  was  about  a  four  to  six-inch 
bunk,  and  the  hand  hold  was  applied  almost  flush 
with  the  deck,  do  you  mean  to  say  that  under  those 
circumstances  that  [282 — 247]  a  log  would  foul 
the  handhold? 

A.  It  would  be  very  unusual. 

Q.  I  want  to  ask  you  if  you  mean  to  say  it  would 
be  impossible. 

A.  A  log  might  have  an  elbow  on  pointing  down. 

Q.  That  would  make  it  possible? 

A.  Yes,  sir. 

Redirect  Examination. 
(By  Mr.  WINDERS.) 

Q.  If  it  did  have  an  elbow  on  and  dropped  down, — 
we  will  assume  for  the  purpose  of  the  argument 
that  it  dropped  down  in  the  handling  of  the  log- 
ging car, — in  your  experience  with  logging  cars 
might  not  that  log  shift  back  again  in  the  next  ten 
feet? 

A.  Yes,  sir. 

Q.  In  other  words,  if  it  did  not  have  that  kind 
of  an  elbow  they  are  talking  about,  and  the  log 
had  been  down  something  like  this  so  that  it  would 
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come  down  too  low,  when  that  train  or  car  is  moved, 
it  is  just  as  probable  that  it  would  shift  bacl^ 
again  ? 

A.  Yes,  sir. 

Q.  So,  if  he  went  along  and  saw  one  of  those 
things  down  there, — assuming  that  Mr.  Weeks  saw 
one  down  there, — if  that  train  had  been  moved  be- 
fore the  inspectors  got  along,  it  is  just  as  probable 
that  that  log  had  shifted  back  into  its  proper  po- 
sition? 

A.  That  is  true. 

Q.  You  had  official  records  of  Centralia,  did  you? 

A.  Yes,  sir.     [283—248] 

Q.  You  knew  what  was  going  on? 

A.  Yes,  sir. 

Q.  You  knew  the  men  that  you  were  able  to  get? 

A,  I  know  we  were  having  a  great  deal  of  diffi- 
culty to  get  any  men  to  go  to  Centralia  at  that  time 
by  reason  of  the  I.  W.  W.  and  other  elements  that 
seemed  to  infest  that  particular  locality. 

Q.  What  is  the  fact  as  to  whether  or  not,  if  one 
of  these  boys,  found,  or  if  the  conductor  actually 
saw, — or  his  brakemen, — this  elbow  sticking  down 
here  on  this  car, — was  there  any  available  force 
or  available  means  to  unload  that  car  at  Centralia 
at  that  time  ? 

A.  Not  at  that  time. 

(Witness  excused.) 

Mr.  WINDERS.— That  is  the  defendant's  case, 
your  Honor.     [284—249] 
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(Recalled  in  Rebuttal). 

WILLIAM  E.  WEEKS,  produced  as  a  -witness 
on  behalf  of  plaintiff,  testified  as  follows  in  rebut- 
tal: 

Direct  Examination. 
(By  Mr.  LIST.) 

Q.  Mr.  Weeks,  will  you  just  refer  to  that  black- 
board there  briefly  and  clear  up  a  little  question  as 
to  where  you  were  when  those  trains  moved  out? 

Mr.  WINDERS. — If  your  Honor  please,  he  has 
already  stated  the  tracks  and  numbers.  This  is 
not  redirect  examination.  We  went  into  that  fully 
on  direct  examination  and  cross-examination. 

(Argument.) 

The  COURT.— I  can't  tell  as  yet  whether  it  is 
or  not.     Objection  overruled. 

Q.  (Mr.  LIST.)     Go  ahead,  Mr.  Weeks. 

Mr.  WINDERS. — I  insist  that  questions  be  asked. 

Mr.  LIST.— I  ask  that  Mr.  Weeks  explain  his 
position  when  those  trains  moved  out. 

Mr.  WINDERS.— He  has  already  testified  on 
that  proposition. 

The  COURT. — I  don't  understand  that  he  testi- 
fied how  he  got  from  one  train  to  another. 

Mr.  WINDERS.— Then  it  is  not  rebuttal. 

The  COURT. — Objection  overruled. 

A.  This  outbound  track  described  here  (indicat- 
ing)— 

Mr.  WINDERS.— I  submit  that  this  witness 
should  answer  the  question  and  not  make  a  lecture. 
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Q.  (Mr.  LIST.)  Just  point  out  there  about 
where  you  stood  when  the  first  train  went  out. 
Take  the  first  train  that  went  out  at  9:50,— Train 
No.  930; 

The  COURT.— On  redirect  examination  you  have 
a  right  [285 — 250]  to  ask  leading  questions  in 
order  to  narrow  the  issue  and  avoid  getting  into 
something  that  is  not  rebuttal  testimony. 

A.  I  don't  remember  at  all  of  telling  that  I  stood 
at  any  definite  point. 

Mr.  WINDERS.— I  move  to  strike  the  answer 
as  not  responsive. 

The  COURT.— It  will  be  stricken. 
Q.  (Mr.  LIST.)     Just  state  now,— if  you  don't 
recaU   that  you   did, — just   about  where   you   did 
stand  with  respect  to  some  fixed  object  there. 
Mr.  WINDERS.— Do  you  have  to  use  your  book? 
The  WITNESS.— I  testify  from  my  book. 
Mr.  WINDERS. — I  say,  you  have  to  use  your 
book? 

The  WITNESS.— Yes,  sir,  I  make  a  record  of 
this  testimony.  In  stating  the  location,  it  is  op- 
posite or  near  the  yard  office.  The  yard  office 
would  be  there  (indicating),  directly  across  here 
(indicating),  there  being  nothing  fixed,  I  have  not 
any  fixed  object  to  locate  myself. 

Mr.  WINDERS.— I  move  to  strike  the  last  part 
of  the  answer. 

The  COURT.— Motion  denied.  Just  what  is  it 
that  you  propose  to  show  by  this  witness  that  he 
did  not  testify  to  before? 
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(Testimony  of  William  E.  Weeks.) 

Mr.  LIST. — Simply  that  he  could  get  out  and  see 
this  train  when  it  went  out  at  9:50, — that  he  could 
get  from  one  train  to  the  other  and  see  these  cars 
that  he  has  testified  about.     [286 — 251] 

The  COURT.— Why  don't  he  tell  it? 

Mr.  LIST. — He  is  going  to,  but  Mr.  Winders 
interrupted  and  objected. 

The  WITNESS.— There  is  a  viaduct  that  goes  ofe 
up  here  some  place  (illustrating).  The  defects 
were  nearer^ — 

Mr.  WINDERS. — I  move  to  strike  that  answer. 

Mr.  LIST. — It  is  not  a  question  of  standing  there 
to  see  the  whole  train  going  out.  Mr.  Weeks  testi- 
fied that  he  only  stood  there  to  see  these  defects 
in  the  train.  Therefore  when  the  last  defect  gets 
by  him  it  is  not  necessary  to  stand  there  for  the 
whole  train  to  go  by. 

Mr.  WINDERS. — I  am  not  objecting  to  him  stat- 
ing where  he  stood. 

The  COURT. — He  will  have  to  make  it  intelligi- 
ble. He  will  have  to  state  where  he  stood  in  re- 
lation to  the  train.  I  will  overrule  the  objection. 
He  is  telling  about  the  viaduct  in  relation  to  the 
train.     Objection  overruled. 

The  WITNESS.— I  was  here  at  the  yard  office 
on  Track  6  for  the  southbound.  I  was  near  the 
yard  office  on  Track  6  for  the  southbound.  One 
train  was  going  one  way  and  one  the  other.  The 
northbound  train  was  going  out  this  way  (indicat- 
ing) and  the  southbound  train  would  be  leaving 
from  Track  6  out  that  way  (indicating). 
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(Testimony  of  William  E.  Weeks.) 

Q.  (Mr.  LIST.)  Were  you  in  a  position  so  you 
could  get  from  one  train  to  the  other  so  you  could 
see  these  cars  that  have  been  talked  about  as  they 
passed  by?     [287—252] 

Mr.  WINDERS.— I  object  to  that. 

A.  Yes,  sir. 

Mr.  WINDERS.— I  object  to  that  question,  be- 
cause he  has  already  testified  that  he  did. 

The  COURT.— Objection  sustained. 

Q.  (Mr.  LIST.)  Mr.  Weeks,  some  question  has 
been  brought  into  this  case  by  some  of  the  wit- 
nesses,— ^particularly  Mr.  Alsip.  He  said  these  cars 
were  not  equipped  with  hand  holds  on  the  end  of 
the  flat  cars  so  that  they  could  come  up  to  less 
than  two  inches  from  the  top  of  the  floor.  I  am 
going  to  ask  you  to  state  if  you  recently  made  any 
inspections  of  any  flat  cars  for  the  purpose  of  see- 
ing whether  they  were  equipped  with  hand  holds 
that  come  up  to  less  than  two  inches  from  the 
top  of  the  floor. 

Mr.  WINDERS.— I  object  to  that  as  not  rebut- 
tal. 

The  COURT.— Objection  sustained. 

Mr.  LIST.— Exception. 

Q.  (Mr.  LIST.)  I  want  to  make  it  a  little  more 
definite.  I  am  going  to  ask  the  witness  one  more 
question.  Mr.  Weeks,  state  whether  or  not  yester- 
day morning  you  inspected  a  number  of  flat  cars 
in  the  yards  of  the  Northern  Pacific  for  the  pur- 
pose of  ascertaining  whether  or  not  the  hand  holds 
on  the  ends  were  applied  at  the  top  so  that  they 
could  be  fouled  by  lumber  or  logs. 
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Mr.  WINDERS.— I  object  to  that  on  the  ground 
that  it  is  not  redirect  and  can't  be  material.  I  am 
not  caring  in  this  case  whether  this  grab  iron  was 
up  this  high  or  was  not.     [288—253] 

The  COURT.— Objection  sustained. 

Mr.  LIST.— Exception. 

(Witness  excused.) 

Mr.  LIST.— That  is  all,  your  Honor. 

(Argument  to  the  jury.) 

Whereupon  the  Court  instructed  the  jury  as 
follows:     [289—254] 

Instructions  by  the  Court. 

GENTLEMEN.— You    have    had    the    case    ex- 
plained to  you.     You  will  take  out  with  you  to  the 
jury-room  the  pleadings  in  the  case,  consisting  of 
the  complaint  of  the  plaintiff  and  the  answer  of 
the   defendant   and   the   reply   of   plaintiff   to   the 
answer.     As  you  have  been  advised  by  counsel,  the 
Court   instructs    you   to    return   a   verdict    of   not 
guilty  on  the  eighteenth  count,  and  I  have  written 
in  the  formal  verdict  that  will  be  submitted  to  you 
the  word  "not"  in  the  blank  left  in  the  verdict  as 
to  the  eighteenth  count.     All  of  these  counts  charge 
the   defendant  with   violations  of  the   Safety  Ap- 
pliance Law.     One  provision  of  that  law  is  to  the 
effect  that  all  cars  shall  be  equipped  with  secure 
sill   steps  and  an   efficient   hand  brake.     Now,   one 
of  the   counts — ^the  fourteenth   count — alleges  that 
the  sill  step  on  a  certain  car  was  broken.     The  pro- 
vision of  the  statute  is  that  it  should  be  secure, — 
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that  the  cars  should  be  provided  with  secure  sill 
steps.  Well,  if  a  sill  step  was  broken  so  that  it 
was  not  secure,  and  it  was  used  in  violation  of  the 
provisions  of  the  act,  why,  that  would  be,  if  it 
was  shown  by  the  evidence, — a  preponderance  of  the 
evidence, — it  wcmld  be  your  duty  to  return  a 
verdict  of  guilty  on  that  count. 

The  issues  have  been  narrowed  in  the  case  some- 
what. The  complaint  alleges  that  the  defendant 
operates  an  interstate  railway ;  that  on  certain  dates 
it  hauled  certain  cars  out  of  Auburn  and  Centralia, 
on  which  cars  there  were  certain  defects.  Now,  the 
defendant  by  its  answer  admits  that  it  is  an  inter- 
state railroad ;  it  admits  that  it  hauled  from  Auburn 
these  cars  and  hauled  [290 — 255]  from  Centralia 
these  cars  mentioned.  'But  it  denies  that  it  hauled 
these  cars  with  defects  of  which  complaint  is  made. 
That  narrows  somewhat  the  issues  in  the  case. 

The  main  issue  you  will  find  under  each  count 
is  whether  the  car  was  moved  over  the  line  of  the 
Tailroad, — moved  out  of  the  yard  over  the  line  of 
railroad, — with  a  defect  existing  of  which  com- 
plaint is  made,  with  the  subsidiary  question  of 
whether  such  a  movement  was  necessary  to  get  the 
car, — if  it  had  a  defect, — to  get  it  to  the  nearest 
available  repair  point,  and  that  whether  it  could  not 
have  been  repaired  at  the  point  where  it  was, — 
that  is,  at  Auburn  or  Centralia.  Before  you  can 
find  a  verdict  of  guilty  on  any  count  of  the  com- 
plaint the  plaintiff  must  have  shown  by  a  fair  pre- 
ponderance of  the  evidence  those  material  allega- 
tions  in   the   complaint, — that   count   of   the    com- 
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plaint, — which  are  put  in  issue  by  the  answer  of  the 
defendant.  Unless  there  is  a  fair  preponderance  of 
the  evidence  in  plaintiff's  favor  on  those  disputed 
material  allegations  why,  it  would  be  your  duty  to 
return  a  verdict  of  not  guilty. 

Now,  coming  back  again  to  this  section, — I  have 
nothing  further  to  instruct  you  regarding  the  sill 
steps, — that  same  section  provides  that  the  car 
should  be  equipped  with  an  efficient  hand  brake. 
Now,  that  word  '^ efficient," — it  is  difficult  to  find 
anything  to  define  it  further.  It  is  doubtful  whether 
it  requires  definition, — the  word  ''efficient."  There 
•has  been  something  said  to  you  in  argument  about 
an  operating  brake.  Well,  a  brake  that  can  be 
operated  with  difficulty  is  not  an  efficient  hand 
brake,  I  instruct  you,  within  the  meaning  of 
this  [291 — 256]  law.  Probably  as  near  a  defini- 
tion as  you  can  get  in  the  ordinary  language  of 
'the  street  regarding  an  efficient  hand  brake  would 
be  one  that  was  in  first-class  operating  condition. 

Under  this  section  of  the  law  there  has  been 
testimony  regarding  certain  brake  staffs, — hand 
brake  staffs, — that  were  bent.  Well,  if  the  staff 
of  the  brake  was  bent  and  it  impaired  the  operating 
condition  of  the  brake,  the  brake  would  not  be 
efficient;  but  if  there  was  some  such  slight  bend  in 
the  staff  that  did  not  interfere  with  the  efficiency  of 
the  brake  it  would  not  be  in  violation  of  this  law 
merely  because  the  staff  was  bent  slightly. 

There  are  certain  other  counts  in  the  complaint 
that  are  drawn  regarding  the  automatic  couplers. 
There  is  a  section  of  this  law  that  requires  that  the 
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car  shall  be  equipped  with  automatic  couplers 
coupling  upon  impact  so  as  not  to  require  a  man 
to  go  between  the  cars  in  order  to  effect  the  coup- 
ling. Under  certain  counts  they  claim  the  levers 
were  missing  by  which  the  car  could  be  uncoupled. 
You  understand  the  cars  are  required  to  couple 
upon  impact;  that  is,  when  one  car  is  bumped  up 
against  the  other  that  they  couple.  As  the  Court 
understands  the  evidence,  they  have  to  be  uncoupled 
with  a  lever  worked  from  the  side  of  the  car  in 
such  fashion  that  the  men  handling  the  cars  can  use 
these  levers  without  going  between  the  ends  of  the 
cars.  Of  course,  if  these  brake  levers  were  missing 
so  that  they  did  have  to  go  between  the  ends  of  the 
cars,  that  would  be  a  violation  of  the  Act.  One 
count  [292 — 257]  avers  that  the  uncoupling  lever 
was  disconnected  from  the  lock  block  and  another 
that  the  lock  link  of  the  coupler  was  broken.  Well, 
if  those  defects  existed  and  they  were  such  that 
the  defects  necessitated  the  men  going  between  the 
ends  of  the  cars  to  uncouple  them,  that  would  be  a 
violation  of  the  Safety  Appliance  Act  under  those 
counts. 

There  is  another  section  that  provides, — or  rather 
forbids, — the  use  of  cars  that  are  not  provided  with 
secure  grabirons  or  handholds  on  the  ends  and  sides 
of  each  car  for  greater  security  for  coupling  and 
uncoupling  the  cars.  Now,  under  that  provision 
there  is  a  count  that  the  handhold  was  bent  against 
the  car,  not  leaving  the  minimum  clearance  of  two 
inches. 
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Count  seven  avers  that  the  handhold  was  missing, 
and  count  eleven  that  the  handhold  was  bent  in  not 
leaving  two  inches  clearance.  Count  thirteen  al- 
leges that  the  handhold  was  fouled  by  the  lading  on 
the  car.  Count  nine  alleges  that  the  handholds 
were  missing  from  the  sides  of  the  car.  Well,  in 
those  counts  where  it  is  averred  that  the  handholds 
were  missing,  if  they  were  missing,  that  would  be 
a  violation  of  the  Act,  if  the  car  was  run  out  of 
the  yard  on  to  the  line,  unless  it  was  to  the  nearest 
available  repair  point.  The  Interstate  Commerce 
Commission,  supplementary  to  this  Act,  has  pro- 
vided for  a  minimum  clearance  of  two  inches  on 
these  handholds.  And  that  is  a  definition, — one 
feature  at  least, — that  it  is  necessary  to  make  the 
handholds  secure,  and  was  within  [293 — 258]  the 
province  of  the  Interstate  Commerce  Commission; 
and  a  violation  of  that  regulation  by  the  use  of  a 
car  having  handholds  on  it  with  less  clearance  than 
that  would  constitute  a  violation  of  the  Act. 

The  tenth  count  relates  to  a  ladder  in  which  it 
is  claimed  that  the  tread  was  bent  in,  leaving  a 
minimum  clearance  of  less  than  two  inches. 

I  have  advised  you  that  the  burden  of  establishing 
by  fair  preponderance  of  the  evidence  that  the 
particular  defect  of  which  complaint  was  made 
in  the  particular  part  of  the  complaint  that  you  are 
considering  rested  upon  the  plaintiff  before  it 
could  recover,  and  that  the  car  was  run  out  of  the 
yard  on  to  the  main  line  with  that  defect.  So  far 
as  the  question  concerning  all  those  counts  of  the 
complaint  where  the  defendant  contends  that  the 
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car  was  moved  for  the  purpose  of  repairing  the 
defects  at  the  nearest  available  repair  point,  if 
you  find  the  defect  to  have  existed  and  that  the 
car  was  moved  out  of  the  yard  on  to  the  main 
line,  the  burden  of  showing  by  a  fair  preponderance 
of  the  evidence  that  the  removal  was  necessary  in 
order  to  have  the  car  repaired,  that  it  could  not  be 
repaired  in  the  yard  and  it  was  being  removed  to 
the  nearest  available  repair  point, — the  burden  of 
establishing  those  matters  by  a  fair  preponderance 
of  the  evidence  rests  upon  the  defendant. 

There  has  been  considerable  said  in  the  evidence 
and  in  the  argument  regarding  the  effect  of  the 
strike.  You  are  authorized  to  take  what  the  evi- 
dence has  shown  regarding  this  strike  into  account 
in  determining  [294 — 259]  whether  the  move- 
ment was  necessary  for  the  repair  of  the  cars  and 
whether  Auburn  and  Centralia  were  available  re- 
pair points  for  the  purpose  of  making  the  repairs 
in  the  matters  that  are  claimed  to  have  been  de- 
fective. You  can  readily  comprehend  that  in  es- 
tablishing a  railroad  every  station  does  not  have  to 
be  a  repair  point  for  all  purposes  or  for  the  purpose 
of  repairing  all  kinds  of  defects.  If  the  railroad 
had  established  at  division  stations  and  other 
points  facilities  for  making  repairs,  and  the  strike 
came  along  and  rendered  some  of  them  unavailable, 
they  wiould  cease  to  be  available  repair  points  by 
reason  of  the  strike;  that  is,  it  would  not  only 
be  necessary  to  have  tra<3ks  and  shops  and  machin- 
ery and  tools  to  effect  repairs,  but  it  would  be 
necessary  to  have  men  to  operate  those  shops,  tools, 
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equipment,  and  machinery;  and  if  the  strike  as- 
sumed such  proportions  that  they  could  not  get 
men  at  those  particular  points  to  work  because  of 
the  friction  growing  out  of  the  strike,  it  might  be 
concluded,  if  the  evidence  was  sufficient,  that  they 
had  ceased  to  be  available  repair  points,  and  it 
would  not  be  a  violation  of  this  law  to  move  a  car 
to  a  repair  point  and  remedy  the  defects  where 
that  condition  did  not  exist,  or  was  not  so  acute, 
or  where  the  friction  was  not  so  great.  There  may 
be  other  thing's  that  you  might  consider  the  strike  as 
bearing  upon.  A  strike,  as  you  all  know,  and  all  of 
lis  know,  as  a  matter  of  common  knowledge,  tends  to 
array  men  on  the  two  sides  of  the  question.  They 
have  their  sympathizers,  and  when  their  sympathy 
is  aroused  [295 — 260]  it  can  affect  their  judg- 
ment and  can  affect  their  powers  of  observation.  A 
bent  brake  staff  that  would  not  be  a  serious  matter 
sometimes,  if  men  get  excited  and  are  sympathizing 
with  one  side  or  the  other,  it  might  be  magnified  and 
might  be  minimized.  It  works  both  ways.  That 
fact  may  enable  you  to  harmonize  to  some  extent 
the  dispute  in  the  evidence  (without  finding  it 
necessary  to  determine  that  one  side  or  the  other 
tried  to  deceive  you. 

I  Have  been  requested  to  give  certain  instructions 
in  writing, — and  will  read  some  of  them  to  you. 
(Reads.) 

This  is  a  civil,  and  not  a  criminal  cause  of  action. 
The  Government  is  only  required  to  prove  its  case 
by  a  fair  preponderance  of  the  evidence. 

By    a    fair    preponderance    of    evidence    is    not 


300'  The  United  States  of  Anve/ica  vs. 

meant  the  greater  number  of  witnesses,  but  means 
that  character  of  evidence  which  to  the  jury  seems 
the  most  convincing,  the  most  satisfying. 

If  the  jury  believes,  upon  a  fair  preponderance 
of  the  evidence,  that  any  car  was  hauled  by  the  de- 
fendant from  Auburn,  or  Centralia,  in  the  con- 
dition alleged  in  the  Government's  complaint,  its 
verdict  should  be  for  the  Government  on  any  such 
cause  of  action,  unless  moved  for  the  purpose  of 
being  repaired,  as  I  have  explained  to  you. 

The  Government  inspectors  are  not  required  to 
notify  the  railroad  company  of  defects  found  in  its 
equipment.  The  work  of  maintaining  its  equip- 
;ment  in  good,  safe  condition  devolves  upon  the  rail- 
road, and  if  [296 — 261]  any  car  was  hauled  in 
•a  defective  condition,  as  alleged,  it  is  no  defense  for 
'the  carrier  to  say  that  the  Government  had  failed 
to  notify  it  of  such  defects. 

In  order  to  promote  the  safety  of  employees  and 
travelers,  the  law  imposes  upon  a  carrier  the  ab- 
solute duty  of  keeping  its  equipment  in  repair ;  and 
this  duty  cannot  be  ignored  or  evaded  by  the  de- 
fendant; by  saying  that  it  exercised  a  high  degree 
of  care. 

It  is  no  defense  for  the  defendant  to  say  that  be- 
cause of  a  strike  of  some  of  its  employees  if  was 
unable  to  secure  competent  men  to  inspect  and  re- 
pair the  cars  involved  in  this  case.  Yet  you  may 
consider  what  the  evidence  has  shown  in  that  re- 
spect in  determining  the  nearest  available  repair 
point. 
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The  provisions  of  the  Safety  Appliance  Act  are  of 
such  nature  that  they  cannot  be  ignored,  or  set 
aside,  by  a  carrier  on  the  grounds  of  inconve- 
nience to  the  carrier  of  keeping  its  equipment  in  re- 
pair. 

The  uncoupling  apparatus  on  each  car  must  be 
operated  on  its  own  mechanism,  and  it  is  no  defense 
to  say  that  even  if  a  car  has  a  defective  coupler  it 
can  be  uncoupled  from  the  adjoining  car  by  means 
of  the  uncoupling  lever  on  such  adjoining  car. 

The  hand  brake  on  a  car  must  be  operated  when- 
ever a  car  is  in  use  regardless  of  the  fact  that  there 
might  not  'be  any  occasion  or  necessity  to  use  that 
particular  hand  brake  before  a  car  had  reached  a 
certain  destination.  Therefore,  it  is  no  defense  to 
say  that  on  any  car  in  question  there  was  no  neces- 
sity to  use  a  defective  hand  brake  until  a  time  after 
the  logs  on  the  [297 — 262]  car  had  been  un- 
loaded, or  until  the  car  had  reached  some  point 
after  leaving  Auburn  or  Centralia.  Of  course,  as 
I  have  instructed  you  already,  if  it  was  moved  for 
the  purpose  of  repairing  the  defects  and  the  de- 
fects could  not  be  repaired  at  Centralia  or  Auburn, 
you  have  a  right  still  to  consider  that  matter. 

In  order  to  comply  with  the  spirit  of  the  law,  the 
defendant  cannot  establish  a  division  terminal  and 
make  up  trains  at  such  terminal,  and  haul  in  such 
trains,  cars  with  defective  safety  appliance,  such 
as  those  involved  in  this  case.  Therefore,  it  is  no 
defense  to  say  that  the  defendant,  owing  to  a  short- 
age of  inspectors  and  repairmen  at  Auburn,  or  Cen- 
tralia, hauled  any  of  the  cars  from  these  points,  in 
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road  service,  in  the  condition  complained  of  by  the 
Government.  Notice  the  Avords  "in  road  service.'* 
They  would  have  a  right,  if  they  could  not  be  re- 
paired there  and  it  was  necessary  to  move  them  in 
order  to  secure  the  repairs,  to  haul  them  to  the 
nearest  available  repair  point,  because  that  would 
not  be  in  road  service. 

As  to  each  of  the  cars  hauled  from  Auburn  or 
Centralia,  if  found  to  be  defective  as  alleged,  the 
jury  must  return  a  verdict  for  the  Government  un- 
less the  defendant  has  shown:  That  such  car  had 
been  properly  equipped  with  the  appliance  de- 
scribed by  the  Act  of  Congress  and  the  orders  of 
the  Interstate  Commerce  Commission;  that  the  de- 
fective equipment  became  defective  while  being 
used  by  the  defendant  on  its  line  of  railroad;  that 
the  defendant,  through  its  officers  or  agents  had 
discovered  the  defects;  that  [298 — 263]  the  de- 
fendant was  hauling  the  car  to  the  nearest  available 
point  from  Auburn  or  Centralia  where  the  car 
could  be  repaired  for  the  purpose  of  putting  it  in 
repair,  and  that  such  repairs  could  not  be  made  at 
Auburn  or  Centralia. 

The  fact  that  a  car  had  other  than  the  defects 
complained  of,  and  that  such  other  defects  could  not 
be  conveniently  repaired  at  Auburn  or  Centralia, 
cannot  be  considered  as  an  excuse  for  not  repair- 
ing the  defective  equipment  in  question;  provided 
you  find  it  could  have  been  repaired  at  Auburn  or 
Centralia. 

In  a  case  of  this  character,  the  plaintiff,  having 
alleged  that  the  defendant  is  guilty  of  violating  the 
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so-called  Safety  Appliance  Act  of  the  United  States 
and  the  amendments  thereto,  it  has,  as  I  have  or 
will  instruct  you,  the  burden  of  proof  and  it  does 
not  devolve  upon  the  defendant  to  affirmatively 
prove  the  cars  referred  to  in  the  several  causes  of 
action  were  in  good  repair  in  the  particulars  as 
alleged,  but  if  the  plaintiff  has  failed  to  establish, 
by  a  fair  preponderance  of  the  evidence  as  to  any 
of  the  causes  of  action  in  its  complaint  that  the  car 
therein  referred  to  was  permitted  to  be  hauled  on 
the  defendant's  line  in  violation  of  the  section  of 
the  Safety  Appliance  Act  referred  to  in  such  cause 
of  action,  then  your  verdict  as  to  such  cause  or 
causes  of  action  will  be  for  the  defendant. 

By  its  fourth  cause  of  action  the  Government 
contends  that  the  hand  brake  on  the  car  therein  de- 
scribed was  :Couled  by  the  lading.  The  burden  is 
upon  [299 — 264]  the  plaintiff  to  show  that  this 
brake  was  fouled  at  the  time  of  the  movement  of 
this  car  from  the  Auburn  yards  of  the  defendant. 

In  the  causes  of  action  numbered  1  and  11,  the 
Government  alleges  the  hand  holds  on  the  cars 
therein  referred  to  were  bent  and  when  so  bent  were 
moved  by  the  defendant  as  a  common  carrier  in 
violation  of  the  Safety  Appliance  Act.  With  refer- 
ence to  these  two  causes  of  action  it  devolves  upon 
the  Government  to  show  by  a  preponderance  of  the 
evidence  not  only  that  the  hand  holds  on  these  cars 
were  bent  and  were  so  bent  when  the  train  moved 
from  the  Auburn  yards,  but  the  Government  must 
also  show  that  they  were  so  bent  as  not  to  allow  a 
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minimum  clearance  of  two  inches  from  the  outside 
of  the  car. 

Gentlemen,  you  don't  want  to  confuse  cause  of 
action  one  and  cause  of  action  eleven  with  cause  of 
action  thirteen.  In  cause  of  action  thirteen  it  is 
averred  that  the  hand  hold  was  fouled  by  the  lading. 
In  causes  of  action  one  and  eleven  the  hand  hold 
was  alleged  to  have  been  so  bent  as  not  to  leave  a 
minimum  clearance  of  two  inches. 

In  cause  of  action  thirteen  if  the  hand  hold  was 
so  near  flush  with  the  deck  of  the  car  that  it  was 
fouled  by  the  logs,  that  would  also  be  a  violation. 

By  its  thirteenth  cause  of  action  the  Government 
has  alleged  a  violation  of  the  same  Act  that  the 
hand  hold  on  the  car  therein  referred  to  was  fouled 
by  the  lading,  and  the  burden  is  likewise  upon  the 
Government  to  prove  that  the  lading  did  so  foul, 
cover  up  or  interfere  [300 — 265]  with  the  hand 
hold  on  the  car  therein  referred  to,  and  that  the 
car  was  moved  out  of  the  Oentralia  yards  of  the 
Northern  Pacific  in  such  condition. 

By  its  tenth  cause  of  action  the  Government  al- 
leges that  the  second  tread  from  the  top  of  the  side 
ladder  upon  the  "B"  end  of  the  car  therein  de- 
scribed was  bent  so  as  to  allow  a  minimum  clear- 
ance of  less  than  two  inches,  and  I  instruct  you  that 
in  passing  upon  this  cause  of  action  the  burden  is 
likewise  upon  the  Government  to  show  not  only 
that  the  second  tread  from  the  top  of  the  ladder  on 
the  coal  car  was  bent  and  that  it  moved  out  of  the 
Auburn  yards  of  the  defendant  in  such  condition, 
but  it  must  also  show  by  a  fair  preponderance  of 
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the  evidence  that  at  the  time  it  did  so  move  out  of 
the  Auburn  yards. 

By  its  eighth  cause  of  action  the  Government  has 
alleged  that  in  the  violation  of  the  Act  of  Congress 
therein  referred  to,  the  defendant  moved  its  own 
freight  car  from  its  Auburn  yard  with  the  hand 
brake  wheel  missing.  The  defendant  admits  that 
this  particular  freight  car,  being  its  own  car  No. 
67105,  was  in  defective  condition  and  alleges  that 
the  same  was  being  transported  empty  to  Eenton 
for  the  purpose  of  being  placed  in  repair,  and  I  in- 
struct you  that  under  the  Act  of  Congress  which  is 
the  foundation  of  the  several  causes  of  action  in  the 
plaintiff's  complaint,  it  is  provided  that  where 
railroad  cars  have  become  defective  or  insecure 
w^hile  such  cars  are  being  used  by  a  carrier  on  its 
own  line  railroad  that  then  such  car  after  the  dis- 
covery of  such  defect  may  be  hauled  from 
[301 — 266]  the  place  where  it  was  first  discovered  to 
be  defective  or  insecure  to  the  nearest  available  point 
where  such  car  can  be  repaired ;  if  such  movement  is 
necessary  to  make  such  repairs  and  such  repairs  can- 
not be  made  except  at  such  repair  point,  that  this  can 
'be  done  without  liability  for  the  penalties  imposed 
under  the  terms  of  such  act.  It  is  for  you  to  de- 
termine under  the  evidence  whether,  under  the  ex- 
isting conditions  and  circumstances  surrounding 
the  defendant's  work  at  Auburn  yards,  it  was  neces- 
sary to  haul  this  car  beyond  Auburn  and  to  Renton, 
if  it  was  so  hauled,  for  the  purpose  of  causing  it  to 
be  repaired,  and  by  "necessary"  I  do  not  mean 
that  you  must  find  that  it  was  impossible  to  repair 
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this  car  at  Auburn,  but  if  you  believe  that  the  only 
practicable  method,  under  the  circumstances  and 
conditions  that  existed  at  the  time,  required  that 
such  car  should  be  taken  from  Auburn  to  Renton 
for  the  purpose  of  being  repaired  and  that  Renton 
was,  under  such  circumstances,  the  nearest  avail- 
able repair  point  for  the  purpose  of  making  repairs 
such  as  were  needed,  then  I  instruct  you  that  the 
movement  thereof  by  defendant  for  such  purpose 
was  not  a  violation  of  the  law,  and  if  you  so  find, 
your  verdict  should  be  for  the  defendant  on  this 
cause  of  action. 

The  Government  must  show  by  a  preponderance 
of  the  evidence  that  the  cars  were  defective  in  the 
particulars  as  pointed  out  in  the  several  causes  of 
action  and  at  the  time  were  actually  being  moved 
over  a  part  of  defendant's  railroad  used  as  a  part 
of  a  [302 — 267]  highway  of  interstate  com- 
merce, and  unless  the  Government  has  so  proven, — 
Avell,  there  is  no  dispute  about  it  being  a  part  of  a 
highway  used  in  interstate  commerce. 

If  when  said  cars  did  actually  move  out  of  such 
yards  and  on  the  track  referred  to  in  the  evidence 
the  defects,  if  any,  theretofore  existing,  had  been 
remedied  so  as  to  comply  with  the  Acts  of  Congress 
as  pleaded  and  the  regulations  issued  pursuant 
thereto,  then  it  would  be  your  duty  to  find  upon  such 
causes  of  action  for  the  defendant;  and  if  there  is 
no  preponderance  of  the  evidence  showing  that  they 
moved  out  on  the  line  unrepaired,  your  verdict,  as 
to  such,  should  be  for  the  defendant. 
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It  is  alleged,  and  it  is  an  admitted  fact,  that  the 
defendant  is  an  interstate  carrier  of  freight  and 
passengers  for  hire  and  as  snch  it  was  its  duty,  as 
a  matter  of  law,  during  the  period  referred  to  in 
the  several  causes  of  action  herein,  to  use  every 
reasonable  effort  to  perform  its  duties  as  a  common 
carrier  of  freight  and  passengers.     The  defendant 
by  its  answer  has  alleged  that  at  said  period  and 
without  fault  on  its  part,  certain  of  its  employees 
had  left  its  service  in  protest  against  certain  orders 
and  directions  made  by  the  United   States  Labor 
Board,  and  that  among  such  employees  were  its  car 
inspectors  and  car  repairers  and  that  in  order  to 
perform  its  duty  to  the  public,  it  was,  pending  its 
ability  to  obtain  other  employees,  necessary  that  it 
use  many  of  its  other  officers  and  employees  for  such 
purpose  and  that  by  reason  of  the  circumstances  and 
conditions  surrounding  the  withdrawal     [303 — 268] 
of  such  employees  it  did  not  have  available  the  re- 
pair facilities  that  it  would  have  otherwise  had,  but 
that  it  did  make  all  repairs  necessary  to  comply 
with  the  Act  of  Congress  referred  to  and  the  regula- 
tions issued  pursuant  thereto  as  alleged  in  the  sev- 
eral causes  of  action  herein,  and  I  instruct  you  that 
it  was  the  duty  of  the  defendant  railway  company 
to  use  its  best  efforts  to  keep  the  commerce  of  the 
country  moving  and  in  determining  the  disputed 
questions  of  fact  in  this  case  that  you  have  a  right 
to  take  into  consideration  the  surrounding  circum- 
stances and  conditions  as  they  existed  at  the  times 
alleged  in  the  complaint  herein  in  so  far  as  the  same 
have  been  established  by  the  evidence.    While  the 
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fact  of  such  withdrawal  of  certain  of  its  employees 
from  its  service  would  not  authorize  it  to  violate 
the  Act  of  Congress  and  the  regulations  issued  pur- 
suant thereto  under  which  this  action  is  brought, 
you  would  be  authorized  in  considering  the  evidence 
to  take  into  consideration  such  surrounding  condi- 
tions for  the  purpose  of  determining  the  issues  sub- 
mitted to  you,  and  the  evidence  in  connection  there- 
with. 

You  can  understand,  gentlemen,  that  the  fact  that 
the  defendant  company  is  not  permitted  to  take  cars 
out  of  one  repair  point  unrepaired  on  its  line, — de- 
fective cars,  unrepaired, — there  is  an  implication 
and  it  is  practically  recognized  in  this  suit,  that  the 
defendant  or  any  other  railroad  so  situated  should 
inspect  its  cars  before  they  left  the  terminal.  Now, 
there  is  no  provision,  and  it  would  be  unreasonable 
to  [304 — 269]  require,  that  that  inspection  should 
be  identical  with  the  departure  of  the  train.  If  the 
inspection  is  made  within  a  reasonable  time  before 
the  train  leaves  and  the  company — the  defendant, — 
has  no  reason  to  apprehend  that  there  is  any  move- 
ment of  the  train  or  that  it  is  subjected  to  any  con- 
dition that  is  going  to  put  it  out  of  repair  after 
inspection  before  it  has  left,  if  mischievous  indi- 
viduals for  any  reason  after  that  inspection  inflict 
defects  or  damage  upon  the  cars  that  result  in  pen- 
alty defects,  the  company  would  not  be  liable,  if  it 
did  not  discover  them  until  it  was  out  on  the  line, 
unless  the  circumstances  were  such  as  to  render 
them  so  glaring  that  they  could  not  be  overlooked 
in  the  exercise  of  that  high  degree  of  care  to  which 


Northern  Pacific  Railway^  Company,        309 

they  are  bound  by  the  Act.  After  the  inspection,  if 
it  is  made  a  reasonable  time  before  the  departure  of 
the  train,  the  train  should  be  considered  as  upon  the 
line,  and  the  defendant  would  not  become  liable  if 
it  exercised  that  degree  of  care  that  I  have  indicated 
until  it  did  discover  the  defects,  when  it  would  then 
again  be  its  duty  to  repair  wherever  found  if  they 
could  be  repaired  there;  if  they  could  not  be  re- 
paired, then  to  take  them  to  the  nearest  available 
repair  point  and  remedy  the  defects. 

You  are  in  this  case,  as  in  every  case  where  ques- 
tions of  fact  are  submitted  to  you,  the  sole  and  ex- 
clusive judges  of  every  question  of  fact,  of  the 
weight  of  the  evidence,  and  the  credibility  of  the 
wT-tnesses.  In  w^eighing  the  evidence  and  measuring 
the  credit  to  be  given  to  the  different  witnesses,  you 
should  take  [305 — ^270]  into  account  their  appear- 
ance, conduct  and  demeanor  in  giving  their  testi- 
mony, taking  into  account  the  reasonableness  of  their 
testimony  in  view  of  all  the  circumstances,  whether 
it  appears  probable  and  likely,  or  whether  it  appears 
improbable.  You  are  to  take  into  account  the  situa- 
tion in  which  thej^  are  placed  as  enabling  them  to 
know  and  see  the  things  they  claim  to  have  seen; 
as  one  witness  may  have  been  more  favorably  situ- 
ated as  enabling  him  to  see  and  know  what  had  hap- 
pened and  what  existed  than  another  one  who  was 
just  as  anxious  to  tell  you  the  truth.  You  are  also  to 
take  into  account  whether  the  testimony  of  any  wit- 
ness has  been  corroborated  where  you  would  expect 
it  to  be  corroborated  if  true,  or  whether  it  has  been 
,  contradicted  by  other  evidence  in  the  case.     On  this 
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question  of  corroboration,  you  will  remember,  Mr. 
Winders  argued  to  you  that  they  were  unable  to 
corroborate  in  some  respects  their  contention  that 
these  defects  did  not  exist,  because  they  were  unable 
to  keep  the  records  that  they  w^ould  have  kept  but 
for  the  strike.  If  you  would  expect  corroboration 
ordinarily  from  that  quarter,  you  will  take  the  want 
of  corroboration  into  consideration  along  with  the 
explanation  that  has  been  made,  provided  that  ex- 
planation is  supported  by  evidence.  You  will  also 
take  into  account  the  interest  that  any  witness 
may  have  been  showTi  to  have  in  the  case,  either  as 
shown  by  the  manner  in  which  he  gave  his  testimony 
or  by  his  relation  to  the  case,  or  anything  that  is 
shown  by  the  evidence  in  relation  to  the  feeling  en- 
gendered by  the  strike.     [306' — 271] 

The  COURT.— Is  there  anything  further?  If 
either  side  desires  to  take  exceptions,  now  is  the 
time  to  take  them. 

Mr.  LIST. — If  the  Court  please,  the  Government 
desires  to  except  to  that  part, — the  first  part, — ^of 
the  Court's  charge  wherein  it  is  charged  that  the 
strike  may  be  considered  in  connection  with  Auburn 
or  Centralia  ceasing  to  be  a  repair  point. 

Which  part  of  said  charge  reads  as  follows: 

There  has  been  considerable  said  in  the  evidence 
and  in  the  argument  regarding  the  effect  of  the 
strike.  You  are  authorized  to  take  what  the  evi- 
dence has  shown  regarding  this  strike  into  account 
in  determining  whether  the  movement  was  necessary 
for  the  repair  of  the  cars  and  whether  Auburn  and 
Centralia  were  available  repair  points  for  the  pur- 
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pose  of  making  the  repairs  in  the  matters  that  are 
claimed  to  have  been  defective.  You  can  readily 
comprehend  that  in  establishing  a  railroad  every 
station  does  not  have  to  be  a  repair  point  for  all 
purposes  or  for  the  purpose  of  repairing  all  kinds 
of  defects.  If  the  railroad  had  established  at  divi- 
sion stations  and  other  points  facilities  for  making 
repairs,  and  the  strike  came  along  and  rendered 
some  of  them  unavailable,  they  would  cease  to  be 
available  repair  points  by  reason  of  the  strike ;  that 
is,  it  would  not  only  be  necessary  to  have  tracks  and 
shops  and  machinery  and  tools  to  effect  repairs,  but 
it  would  be  necessary  to  have  men  to  operate  those 
shops,  tools,  equipment,  and  machinery;  and  if  the 
strike  assumed  such  proportions  that  they  could 
not  get  men  at  those  particular  points  to  work  be- 
cause of  the  friction  growing  out  of  the  strike,  it 
might  be  concluded,  if  the  evidence  was  isufficient, 
that  they  had  ceased  to  be  available  repair  points, 
and  it  would  not  be  a  violation  of  this  law  to  move 
a  car  to  a  repair  point  and  remedy  the  defects  where 
that  condition  did  not  exist,  or  was  not  so  acute,  or 
where  the  friction  was  not  so  great. 

Mr.  LIST  (continuing.)  Second,  I  desire  to  ex- 
cept to  that  part  of  the  Court's  instructions  wherein 
the  jury  were  instructed  that  they  may  consider 
the  sympathies  of  the  men,  as  being  indefinite  and 
uncertain  as  to  what  [307 — 272]  men  were  meant. 
It  is  uncertain  whether  the  Court  meant  Govern- 
ment inspectors  or  the  officials  making  these  repairs 
or  the  outsiders  or  the  men  that  went  on  the  strike. 
(Said  part  of  said  charge  reads  as  follows:) 


312  The  United  States  of  America  vs. 

A  strike,  as  you  all  know,  and  all  of  us  know,  as 
a  matter  of  common  knowledge,  tends  to  array  men 
on  the  two  sides  of  the  question.  They  have  their 
sympathizers,  and  when  their  sympathy  is  aroused 
it  can  affect  their  judgment  and  can  affect  their 
powers  of  observation.  A  bent  brake  staff  that 
w^ould  not  be  a  serious  -matter  sometimes,  if  men 
get  excited  and  are  sympathizing  with  one  side  or 
the  other,  it  might  be  magnified  and  might  be 
minimized.     It  works  both  ways. 

This  quoted  portion  of  the  charge  was  not  read  at 
the  time  of  taking  the  exception  but  the  portion  of 
the  charge  referred  to  is  the  exception  and  after- 
ward inserted  in  preparing  the  bill  of  exceptions. 

The  COURT. — I  don't  remember  the  connection 
in  which  that  was  used.  What  connection  was  that 
used  in? 

Mr.  WINDERS.— I  think  your  Honor  used  that 
in  connection  with  telling  the  jury  that  we  all  know 
that  when  a  strike  takes  place  people  become  more 
or  less  excited,  and  one  fellow  might  see  a  brake 
staff  very  much  bent  when  under  other  conditions 
he  would  not  notice  it. 

Mr.  LIST. — I  desire  to  take  exception  to  that  part 
*of  the  Court's  charge  in  which  it  is  stated  that  the 
inspection  may  be  within  a  reasonable  time  before 
the  departure  of  the  train,  and  that  if  mischievous 
individuals  make  an  appliance  defective,  the  com- 
pany would  not  be  liable  if  the  company  did  not 
discover  the  defect  until  after  the  train  got  on  the 
line.  I  desire  further  to  except  to  that  part  of  the 
Court's  charge  wherein  the  Court  charged  that  a 
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train  is  to  be  considered  as  being  on  the  line  after 
a  reasonable  [308 — 273]  time  following  the  in- 
spection. 

Said  part  of  said  charge  reads  as  follows : 

After  the  inspection,  if  it  is  made  a  reasonable 
time  before  the  departure  of  the  train,  the  train 
should  be  considered  as  upon  the  line,  and  the  de- 
fendant would  not  become  liable  if  it  exercised  that 
degree  of  care  that  I  have  indicated  until  it  did  dis- 
cover the  defects,  when  it  would  then  again  be  its 
duty  to  repair  wherever  found  if  they  could  be  re- 
paired there;  if  they  could  not  be  repaired,  then  to 
take  them  to  the  nearest  available  repair  point  and 
remedy  the  defects. 

Mr.  LIST  (continuing.)  I  also  desire  to  except 
to  the  refusal  of  the  Court  to  instruct  as  requested 
by  the  plaintiff  in  its  request  No.  1  as  to  each  of  the 
eighteen  causes  of  action,  and  also  except  to  the 
action  of  the  Court  in  directing  a  verdict  for  the 
defendant  on  the  eighteenth  cause  of  action. 

The  COURT.— Exceptions  allowed. 

Mr.  LIST. — I  also  desire  to  except  to  the  refusal 

of  the  Court  to  give  the  following  numbered  requests 

,  made  by  the  plaintiff, — that  is  a  separate  exception 

as  to  each  one;  No.  2,  No.  5,  No.  8,  No.  9,  No.  10', 

No.  12,  No.  13,  No.  14  and  No.  15. 

(Said  requests  herein  referred  to  read  as  fol- 
lows:) 

1.  The  plaintiff  requests  the  Court  to  direct  a 
verdict  in  its  favor  on  each  of  the  eighteen  causes 
of  action,  this  motion  to  apply  separately  as  to  each 
cause  of  action. 


314  The  United  States  of  America  vs. 

2.  In  the  event  "that  Request  No.  1  is  refused  as 
to  any  canse  of  action,  plaintiff  requests  the  Court 
to  instruct  the  jury  as  follows  with  respect  to  such 
cause  of  action. 

3.  If  the  jury  believes,  from  a  fair  preponder- 
ance of  the  evidence,  that  any  car  was  hauled  from 
Auburn  [309 — 274]  or  Centralia,  in  the  condition 
alleged  in  the  Government's  complaint,  its  verdict 
should,  be  for  the  Government  on  any  such  cause  of 
action. 

8.  It  is  no  defense  for  the  defendant  to  say  that 
because  of  a  strike  of  some  of  its  employees  it  was 
unable  to  secure  competent  men  to  inspect  and  re- 
pair the  cars  involved  in  this  case. 

9.  The  provisions  of  the  safety  appliance  acts 
are  of  such  a  nature  that  they  cannot  be  ignored,  or 
set  aside,  by  a  carrier  on  the  ground  that  a  strike 
has  interfered  with  its  operations.  But  the  safety 
of  other  employees,  those  who  operate  trains,  as 
well  as  the  traveling  public,  is  to  be  placed  above 
the  question  of  inconvenience  to  the  carrier  of  keep- 
ing its  equipment  in  repair. 

10.  The  uncoupling  apparatus  on  each  car  must 
be  operative  of  its  own  mechanism,  and  it  is  no  de- 
fense to  say  that  even  if  a  car  has  a  defective  coup- 
ler it  can  be  uncoupled  from  the  adjoining  car  by 
means  of  the  uncoupling  lever  on  such  adjoining 
car. 

12.  In  order  to  comply  with  the  spirit  of  the  law, 
the  defendant  cannot  establish  a  division  terminal 
and  make  up  trains  at  such  terminal,  and  haul  in 
isuch  trains,  cars  with  defective  safety  appliances, 
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sucli  as  those  involved  in  this  case.  Therefore,  it 
is  no  defense  to  say  that  the  defendant,  owing  to  a 
shortage  of  inspectors  and  repairmen  at  Auburn, 
or  Centralia,  hauled  any  of  the  cars  from  these 
points,  in  road  service,  in  the  condition  complained 
of  by  the  Government. 

13.  As  to  each  of  the  cars  hauled  from  Auburn 
or  Centralia  the  jury  must  return  a  verdict  for  the 
Government  unless  the  defendant  has  shown: 

1st.  That  such  car  had  been  properly  equipped 
with  the  appliance  prescribed  by  the  Act  of  Con- 
'gress  and  the  orders  of  the  Interstate  Commerce 
Commission. 

2d.  That  the  defective  equipment  became  defec- 
tive while  being  used  by  the  defendant  on  its  line 
of  railroad. 

3d.  That  the  defendant,  through  its  officers  or 
agents,  had  discovered  the  defects. 

4th.  That  the  defendant  was  hauling  the  car  for 
the  sole  purpose  of  putting  it  in  repair,  and  that 
such  repairs  could  not  be  made  at  Auburn  or  Cen- 
tralia.    [310—275] 

5.  That  such  car  was  actually  repaired  at  the 
nearest  available  point  from  Auburn  or  Centralia. 

14.  The  jury  must  not  return  a  verdict  for  the 
defendant  on  any  cause  of  action,  unless  it  appears 
that  the  defective  cars  were  hauled  by  themselves 
for  repair,  or  hauled  in  what  is  known  as  a  hospital 
train.  Good  order  and  bad  order  cars  cannot  be  as- 
sembled together  in  a  train,  and  hauled  from  a  ter- 
minal, some  for  repair  and  some  in  commercial  ser- 
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vice.  And  the  burden  is  on  the  defendant  to  show 
that  this  was  not  done. 

15.  The  fact  that  a  car  had  other  than  the 
defects  complained  of,  and  that  such  other  defects 
could  not  be  conveniently  repaired  at  Auburn  or 
Centralia,  cannot  be  considered  as  an  excuse  for  not 
repairing  the  defective  equipment  in  question. 

The  COUET.— Exceptions  allowed. 

Mr.  LIST. — I  desire  also  to  except  to  the  Court's 
granting  the  following  requests  for  instructions 
which  were  made  by  the  defendant:  Request  for 
instruction  No.  8. 

The  COURT.— I  don't  think  I  granted  any  of 
them  as  they  were  made  exactly. 

Mr.  LIST. — Well,  substantially  as  made.  I  as- 
sume that  any  changes  that  were  made  will  show 
on  the  request.  I  think  your  Honor  followed  the 
request  so  that  we  can  identify  it  by  the  number. 
In  addition  to  excepting  to  Request  No.  8  of  the 
defendant,  which  I  have  already  referred  to,  I  ex- 
cept to  the  giving  by  the  court  of  requested  in- 
struction No.  10  and  No.  11.  (Said  requests  as 
given  read  as  follows:) 

8.  By  its  eighth  cause  of  action  the  Government 
has  alleged  that  in  the  violation  of  the  Act  of  Con- 
gress therein  referred  to,  the  defendant  moved  its 
own  freight  car  from  its  Auburn  yard  with  the 
hand  brake  wheel  missing.  The  defendant  ad- 
j^ts  [311—276]  that  this  particular  freight  car, 
being  its  own  car  No.  67105,  was  in  a  defective  con- 
dition and  alleges  that  tlie  same  was  being  trans- 
ported empty  to  Renton  for  the  purpose  of  bemg 
placed  in  repair,  and  I  instruct  you  that  under  the 
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Act  of  Congress  which  is  the  foundation  of  the 
several  causes  of  action  in  the  plaintiff's  complaint, 
it  is  provided  that  where  railroad  cars  have  become 
defective  or  insecure  while  such  cars  are  being  used 
by  a  carrier  on  its  own  line  railroad  that  then  such 
car  after  the  discovery  of  such  defect  may  be  hauled 
from  the  place  where  it  was  first  discovered  to 
be  defective  or  insecure  to  the  nearest  available 
point  where  such  car  can  be  repaired;  if  such  move- 
ment is  necessary  to  make  such  repairs  and  such  re- 
pairs cannot  be  made  except  at  such  repair  point, 
that  this  can  be  done  without  liability  for  the  penal- 
ties imposed  under  the  terms  of  such  act.  It  is  for 
you  to  determine  under  the  evidence  whether,  under 
the  existing  conditions  and  circumstances  surround- 
ing the  defendant's  work  at  Auburn  yards,  it  was 
necessary  to  haul  this  car  beyond  Auburn  and  to 
Renton,  if  it  was  so  hauled,  for  the  purpose  of  caus- 
ing it  to  be  repaired,  and  by  "necessary"  I  do  not 
mean  that  you  must  find  that  it  was  impossible  to  re- 
pair this  car  at  Auburn,  but  if  you  believe  that  the 
only  practicable  method,  under  the  circumstances 
and  conditions  that  existed  at  the  time,  required 
that  such  car  should  be  taken  from  Auburn  to  Ren- 
ton for  the  purpose  of  being  repaired  and  that  Ren- 
ton was,  under  such  circumstances,  the  nearest 
available  repair  point  for  the  purpose  of  making  re- 
pairs such  as  were  needed,  then  I  instruct  you  that 
the  movement  thereof  by  the  defendant  for  such 
purpose  was  not  a  violation  of  the  law,  and  if  you  so 
find,  your  verdict  should  be  for  the  defendant  on 
this  cause  of  action. 
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11.     It  is  alleged,  and  it  is  an  admitted  fact,  that 
the  defendant  is  an  interstate  carrier  of  freight  and 
passengers  for  hire  and  as  such  it  was  its  duty, 
as  a  matter  of  law,  during  the  period  referred  to 
in  the  several  causes  of  action  herein,  to  use  every 
reasonable  effort  to  perform  its  duties  as  a  common 
carrier  of  freight  and  passengers.     The  defendant 
by  its  answer  has  aUeged  that  at  said  period  and 
without  fault  on  its  part,  certain  of  its  employees 
had  left  its  service  in  protest  against  certain  orders 
and  directions  made  by  the  United  States  Labor 
Board,  and  that  among  such  employees  were  its 
car  inspectors  and  car  repairers  and  that  in  order 
to  perform  its  duty  to  the  public,  it  was,  pending 
its  ability  to  obtain  other  employees,  necessary  that 
it   use   many  of  its   other  officers   and   employees 
for  such  purpose  and  that  by  reason  of  the  circum- 
stances and  conditions  surrounding  the  withdrawal 
of    such    employees   it    did    not    have     [312 — 277] 
available  the  repair  facilities  that  it  would  have 
otherwise  had,  but  that  it  did  make   all  repairs 
necessary  to  comply  with  the  Act  of  Congress  re- 
ferred to  and  the  regulations  issued  pursuant  thereto 
as  'alleged  in  the  several  causes  of  action  herein, 
and  I  instruct  you  that  it  was  the  duty  of  the  de- 
fendant railway  company  to  use  its  best  efforts  to 
keep  the  commerce  of  the  country  moving  and  in 
determining  the  disputed  questions  of  fact  in  this 
case  that  you  have  a  right  to  take  into  considera- 
tion the  surrounding  circumstances  and  conditions 
as  they  existed  at  the  times  alleged  in  the  com- 
plaint herein  in  so  far  as  the  same  have  been  estab- 
lished by  the  evidence.    While  the  fact  of  such 
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^^ithdrawal  of  certain  of  its  employees  from  its  ser- 
vice would  not  authorize  it  to  violate  the  Act  of  Con- 
gress and  the  regulations  issued  pursuant  thereto 
under  which  this  action  is  hrought,  you  would  be 
authorized  in  considering  the  evidence  to  take  into 
consideration  such  surrounding  conditions  for  the 
purpose  of  determining  the  issues  submitted  to  you, 
and  the  evidence  in  connection  therewith. 

The  COURT. — I  instruct  the  jury  that  any  com- 
ments that  the  Court. made  on  the  evidence  or  facts 
in  the  case, — that  as  to  those, — while  the  Court 
is  authorized  to  comment  on  the  evidence, — you 
are  advised  and  the  Court  instructs  you  that  you 
yourself  are  the  sole  and  exclusive  judges  of  every 
question  of  fact  in  the  case,  as  I  told  you  in  my 
last  instruction.  You  will  yield  only  such  weight 
to  remarks  of  the  Court  as  touching  the  evidence 
as  you  would  consider  its  worth  as  a  matter  of  argu- 
ment as  you  might  hear  it  from  counsel,  but  not 
be  controlled  by  it;  where  your  judgment  on  mat- 
ters of  evidence  differs  from  that  of  counsel  or  of 
Court,  it  is  your  duty  to  follow  your  own  judgment. 

Any  further  exceptions'? 

Mr.  WINDERS. — I  have  no  exceptions,  your 
Honor.     [313—278] 

The  COURT.— Is  a  sealed  verdict  agreed  to? 

(Both  sides  agreed  to  a  sealed  verdict.) 

The  COURT. — There  are  seventeen  blanks  left 
for  you  to  fill  in  by  writing  in  the  word  ''is"  or 
"not."  If  you  find  for  the  plaintiff,  you  will  write 
in  the  word  "is,"  making  it  read  "Is  guilty."  If 
you  find  for  the  defendant,  you  will  write  in  the 
word  "not,"  making  it  read  "not  guilty." 
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Mr.  WINDERS.— I  would  like  to  say  that  if  the 
jury  does  return  a  verdict,  it  is  not  necessary  to 
call  me  up  or  to  poll  the  jury. 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  the  parties  in  the  above-numbered 
and  styled  cause  that  the  foregoing  bill  of  excep- 
tions contains  all  the  evidence  offered  and  received 
at  the  trial  of  said  cause,  and  all  proceedings  at 
the  trial  thereof,  together  with  the  rulings  of  the 
Court  and  its  instructions  to  the  jury,  and  that  said 
bill  of  exceptions  may  be  settled,  allowed  and 
filed. 

THOS.   P.   REVELLE, 

United    States    Attorney. 
C.  E.  HUGHES, 
Assistant  United  States  Attorney. 
M.  C.  LIST, 
Special  Assistant  to  the  United  States  Attorney. 
0.  K.— C.  H.  WINDERS, 

Atty.  Defdt.  N.  P.  Ry. 
Pursuant  to  the  foregoing  stipulation,  this  bill  of 
exceptions  is  hereby  approved,  allowed,  and  the  same 
is  ordered  filed. 
July  17,  1923. 

EDWARD  E.  CUSHMAN, 
District  Judge.     [314—279] 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jul.  18,  1923.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [315] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7138. 

UNITED  iSTATES   OF  AMERICA, 

Plaintiff, 

vs. 

THE  NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, 

Defendant. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  Northern  Pacific  Railway  Company  not 
guilty,  as  charged  in  Count  I  of  the  complaint 
herein;  and  further  find  said  defendant  not  guilty, 
as  charged  in  Count  II  of  the  complaint  herein; 
and  further  find  said  defendant  not  guilty,  as 
charged  in  Count  III  of  the  complaint  herein;  and 
further  find  the  said  defendant  not  guilty,  as 
charged  in  Count  IV  of  the  complaint  herein;  and 
further  find  the  said  defendant  not  guilty,  'as 
charged  in  Count  V  of  the  complaint  herein;  and 
further  find  the  said  defendant  not  guilty,  as 
charged  in  Count  VI  of  the  complaint  herein;  and 
further  find  the  said  defendant  not  guilty,  as 
charged  in  Count  VII  of  the  complaint  herein;  and 
further  find  the  said  defendant  not  guilty,  as 
charged  in  Count  VIII  of  the  complaint  herein;  and 
further  find  the  said  defendant  not  guilty,  as 
charged  in  Count  IX  of  the  complaint  herein ;  and 
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further  find  said  defendant  not  guilty,  as  charged 
in  Count  X  of  the  complaint  herein ;  and  further 
find  jsaid  defendant  not  guilty,  as  charged  in 
Count  XI  of  the  complaint  herein;  and  fur- 
ther [316]  find  said  defendant  not  guilty,  as 
charged  in  Count  XII  of  the  complaint  herein ;  and 
further  find  said  defendant  not  guilty,  as  charged 
in  Count  XIII  of  the  complaint  herein;  and  fur- 
ther find  said  defendant  not  guilty,  as  charged  in 
Count  XIV  of  the  complaint  herein;  and  further 
find  said  defendant  not  guilty,  as  charged  in  Count 
XV  of  the  complaint  herein;  and  further  find  said 
defendant  not  guilty,  as  charged  in  Count  XVI  of 
the  complaint  herein;  and  further  find  said  defend- 
ant not  guilty,  as  charged  in  Count  XVII  of  the 
complaint  herein;  and  further  find  said  defendant 
not  guilty,  as  charged  in  Count  XVIII  of  the  com- 
plaint herein. 

J.  R.  PIDDUCK, 

Foreman. 

[Indorsed] :  Filed  in  the  United  iStates  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jun.  21,  1923.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [317] 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaiiitiffy 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

a   Corporation, 

Defendant. 

Judgment. 
BE  IT  REMEMBERED  this  cause  came  on  duly 
and  regularly  for  trial  on  the  19th  day  of  June, 
1923,  upon  the  complaint  of  the  plaintiff,  the  answer 
thereto  of  the  defendant,  and  the  reply  to  the 
affirmative  matter  in  such  answer  on  the  part  of 
the  plaintiff;  plaintiff  appearing  by  C.  E.  Hughes, 
Assistant  United  States  District  Attorney,  and  M. 
C.  List,  Assistant  Attorney  General  of  the  United 
States,  and  the  defendant  appearing  by  its  attorney, 
C.  H.  Winders,  and  a  jury  having  been  duly  and 
regularly  empaneled  to  try  said  cause,  and  the 
plaintiff  having  introduced  its  evidence  in  support 
of  the  eighteen  causes  of  action  set  forth  in  its 
complaint,  and  the  defendant  having  introduced  its 
evidence  and  rested,  plaintiff  having  introduced  its 
evidence  in  rebuttal,  and  both  parties  having  rested, 
the  cause  was  thereafter,  under  appropriate  in- 
structions as  to  the  law,  submitted  to  the  jury  for 
its  determination  and  decision  and  the  jury  there- 
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after  on  the  21st  day  of  June,  1923,  having  returned 
into  court  with  its  verdict  wherein  they  found  the 
defendant  not  guilty  on  each  of  the  eighteen  causes 
toi  action  set  forth  in  the  plaintiff's  complaint,  said 
verdict  being  regular  in  form,  it  w^as  regularly  re- 
ceived and  filed  herein.     [318] 

NOW  THEN,  upon  motion  of  the  defendant  for 
a  judgment  in  its  favor  upon  each  of  the  eighteen 
causes  of  action  set  forth  in  the  plaintiff's  com- 
plaint, upon  such  verdict, 

IT  IS  NOW  by  the  Court  ORDEEED,  AD- 
JUDGED AND  DJECREED  that  the  plaintiff  take 
nothing  by  reason  of  its  complaint  herein  and  the 
eighteen  causes  of  action  therein  set  forth,  and 
that  the  defendant  go  hence  without  day  as  to  the 
plaintiff's  complaint  and  as  to  each  of  the  eighteen 
causes  of  action  therein  set  forth,  and  that  this 
action,  and  each  cause  of  action  therein  set  forth, 
be  and  it  is  hereby  dismissed. 

To  all  of  which  the  plaintiff  excepts  and  its 
exception  is  allowed. 

DONE  IN  OPEN  COURT  this  26th  day  of 
June,  1923. 

EDWARD  E.  CUSHMAN, 

Judge. 

Received  a  copy  of  the  within  judgment  this  25 
day  of  June,  1923. 

THOS.  P.  REVELLE, 
U.  S.  Atty., 
Attorney  for  Plaintiff. 
F.  T.  S. 
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[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jun.  26,  1923.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [319] 
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Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHEEN  PACIFIC  RAILWAY  COMPANY, 

a  Corporation, 

Defendant. 

Plaintiff's  Assignments   of   Error. 

Comes  now  the  United  States  of  America,  plain- 
tiff herein,  and  files  the  following  assignments  of 
error,  upon  wlhich  it  will  rely  in  its  prosecution  of 
the  writ  of  error  in  the  above-entitled  cause : 

(1)  The  Court  erred  in  overruling  plaintiff's 
demurrer  to  the  affirmative  defense  set  forth  in 
defendant 's  answer. 

(2)  The  Court  erred  in  overruling  plaintiff's 
motion  to  strike  from  the  defendant's  answer  the 
affirmative  defense  therein  set  forth. 

(3)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  question  asked  of  the  wit- 
ness Winter  by  counsel  for  the  defendant  and  the 
answer  thereto: 
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Q.  Did  you  ever  say  anything  to  Mr.  Burnham 
or  any  of  the  other  gentlemen  there, — Mr,  Burnham 
or  Mr.  Crawford  or  Mr.  Allmain, — this  gentleman 
here, — or  Mr.  Alsip  back  here,  at  Centralia,  about 
the  cars  you  are  complaining  about  in  this  case? 

A.  No,  sir. 

(4)  The  Court  erred  in  refusing  to  allow  the 
witness  Winter  to  answer  the  following  question 
asked  by  counsel  for  plaintiff: 

Q.  State  whether  or  not  you  actually  made  any 
inspection  of  any  other  cars  on  this  particular 
occasion  and  notified  any  officials  there  of  the  de- 
fective equipment  *?     [320] 

(5)  The  Court  erred  in  refusing  to  allow  the  wit- 
ness Winter  to  answer  the  following  question  asked 
by  counsel  for  plaintiff: 

Q'.  It  has  been  suggested  here  that  there  was  a 
strike  on  and  at  that  time  your  conduct  in  reporting 
these  cases  for  prosecution  was  not  in  a  spirit  of 
fairness.  The  strike  went  into  effect  in  July,  I 
believe.  How  long  was  it  after  that  before  you 
reported  any  cases  against  the  Northern  Pacific  for 
prosecution  ? 

(6)  The  Court  erred  in  refusing  to  allow  the 
witness  Winter  to  answer  the  following  question 
asked  by  counsel  for  plaintiff: 

Q.  Mr.  Winter,  Mr.  Winders  asked  you  if  it  was 
not  true  that  to  your  knowledge  some  of  the  men 
were  not  loyal  to  the  Northern  Pacific  and  pointed 
out  defects  to  you  upon  which  you  based  your 
prosecution.  I  am  going  to  ask  you  to  state 
whether  or  not  it  is  true  that  the  employees  of  the 


Northern  Pacific  Bailway  Company.        327 

Northern  Pacific  did  not  accuse  you  of  being  too 
fair  to  the  Northern  Pacific? 

(7)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
witness  Weeks  by  counsel  for  defendant  and  the 
answer  thereto: 

Q.  I  mean  just  what  I  said.  Was  the  company 
laboring  any  burden  at  that  time  in  the  Centralia 
yard?    Any  unusual  burden? 

Q.  Was  there  a  strike  on  in  the  Centralia  yard? 

Q.  Was  there  a  strike  on?        A.  Yes,  sir. 

(8)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
wdtness  Weeks  by  counsel  for  defendant  and  the 
answer  thereto: 

Q.  Isn't  it  a  fact  that  your  attention  was  called 
to  the  fact  that  in  the  Centralia  yard,  the  Auburn 
yard,  and  other  yards  of  the  Northern  Pacific,  after 
a  train  w^as  made  up  and  defects  were  repaired, 
either  the  strikers  or  sjrmpathizers  with  the  strikers 
would  come  along,  cut  the  air  hose,  and  knock  off 
grabirons —     [321] 

Q.  You  have  testified  that  you  had  learned  that 
there  w^as  a  strike  down  at  Centralia.  I  will  ask 
you  if  your  attention  was  not  called,  both  at  Cen- 
tralia and  Auburn, — and  if  you  were  in  the  Tacoma 
yard,  and  in  the  Ellensburg  Northern  Pacific  yard, 
and  in  Spokane,  that  after  trains  had  been  made 
up  and  the  road  engine  had  been  attached,  either 
the  strikers  or  their  sympathizers  came  along  and 
cut   the   air  hose,   damaged   the   angle   docks,   and 
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otherwise  attempted  to  render  the  equipment  de- 
fective.        A.  I  have  been  told  that. 

(9)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  question  asked  of  the 
witness  Weeks  by  counsel  for  defendant  and  the 
answer  thereto: 

Q.  Is  it  your  opinion,  Mr.  Weeks,  knowing  the 
conditions  you  did  know  at  that  time,  that  it  would 
have  been  reasonably  safe  for  any  man, — official  or 
new  employees  of  the  Northern  Pacific, — to  go  out 
on  that  transfer  between  the  street-car  track  and 
Whatcom  Avenue  and  attempt  at  that  time  to  have 
shimmed  up  or  repaired  this  drawbar? 

A.  It  would  have  been  as  safe  there  as  any  other 
place  on  the  road,  in  my  opinion. 

(10)  The  Court  erred  in  refusing  to  allow  the 
plaintiff  to  prove  by  the  witness  Winter  that  prior 
to  the  time  involved  in  this  case  he  had  frequently 
made  reports  to  the  Interstate  Commerce  Commis- 
sion of  the  Northern  Pacific  flat  cars  being  so 
loaded  with  logs  as  to  foul  the  end  hand  hold;  that 
at  the  time  of  maldng  such  reports  the  Car  Fore- 
man and  Inspector  of  Equipment  of  the  defendant 
also  took  the  numbers  of  such  cars  in  his  presence. 

(11)  The  Court  erred  in  refusing  to  allow  the 
plaintiff  to  prove  by  the  witness  Winter  that  on  the 
morning  of  June  20,  1923,  in  company  with  Mr. 
Pitts,  another  inspector  of  the  Interstate  Com- 
merce Commission,  and  a  Mr.  Hazen,  defendant's 
Chief  Car  Inspector  at  Auburn,  they  made  an  in- 
spection of  a  number  of  flat  cars  similar  to  the  one 
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involved  in  this  case,  and  that  the  bunks  on  same 
were  only  four  inches  in  height.     [322] 

(12)  The  Court  erred  in  refusing  to  allow 
plaintiff  to  prove  by  the  witness  Winter,  that  at  the 
same  time  and  place  and  in  company  with  the  same 
persons  mentioned  in  Assignment  of  Error  No.  11 
they  found  a  car  similar  to  the  one  involved  in  this 
case,  loaded  with  logs;  that  there  was  just  practi- 
cally three  inches  clearance  between  the  logs  and  the 
handhold,  and  that  if  the  logs  shifted  as  much  as 
one  inch,  the  logs  on  that  car  would  have  completely 
fouled  the  handhold  on  the  end  of  the  car,  and  that 
this  fact  was  so  admitted  by  defendant's  Chief  Car 
Inspector. 

(13)  The  Court  erred  in  overruling  plaintiff's 
objections  to  the  following  question  asked  of  the 
witness  Crosby  by  counsel  for  defendant  and  the 
answer  thereto: 

Q.  I  wish  you  would  state  to  the  jury  briefly  and 
clearly  so  they  can  hear  you  the  conditions  con- 
fronting the  operations  of  the  Northern  Pacific  so 
far  as  inspectors  and  car  repairs  were  concerned, 
from  the  1st  of  July  up  to  the  2d  of  September, 
with  particular  reference  to  Auburn  and  Centralia. 

A.  On  the  first  of  July,  as  practically  every- 
one knows,  and  of  course  railroad  men  better  than 
anyone  else,  the  railroad  employees  right  down  to 
the  wipers  went  out, — I  think  in  Seattle  a  few 
wipers  remained.  So  far  as  the  car  repairers  and 
machinists  and  everything  of  that  kind  is  concerned 
they  walked  off  the  job.  We  had  instructions  not 
to  hire  any  outside  men,  and  as  a  result  of  that  it 
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devolved  on  the  officers  and  men, — the  few  who  re- 
mained,— of  course  the  foreman, — car  foreman, — in 
practically  all  cases  remained  to  work.  They  did  at 
Auburn  and  at  points  where  Mr.  Winter  has  men- 
tioned. Besides  the  foreman,  the  work  was  largely 
done  by  other  officers  of  the  railroad.  That  condi- 
tion continued  up  until  July  18,  when  we  started  to 
hire  a  few  men, — the  best,  of  course,  that  we  could 
secure.  But,  as  you  all  know,  the  men  that  we 
could  hire  under  those  conditions,  were  not  like  the 
men  that  ordinarily  do  that  work.  However,  we  did 
get  some  good  men  after  a  while.  We  struggled 
along  and  did  the  best  we  could  with  what  we  had  to 
,do  it  with.  The  men  worked  long  hours.  The  men 
who  were  accustomed  to  office  work  worked  night  and 
day,  and  some  of  them  worked  22  or  23  or  24  hours 
a  day;  couldn't  w^ork  [323]  any  more  than  that. 
We  worked  along  in  that  way.  Now,  I  have  heard 
some  matters  brought  out  here  in  connection  with 
the  inspection  of  trains  that  really  seemed  incon- 
sistent to  me,  in  that  the  cars  were  not  inspected  in 
the  way  that  they  were  ordinarily  inspected  when  we 
have  the  regular  organized  force  of  inspectors. 
That  was  true.  We  did  not  have  the  men  to  do  it. 
The  cars  were  assembled  in  the  train,  and  they  were 
inspected  by  these  officers  that  I  have  mentioned. 
Sometimes  prior  to  the  train  moving  away, — as  has 
been  brought  out  here, — the  hose  were  either  sev- 
ered,— generally  I  will  say  they  were  stabbed  with 
a  knife  blade,  not  cut  in  two, — just  a  knife  blade 
inserted, — and  in  one  case  we  had  22  hose  cut  before 
we  got  out  of  Auburn.    In  other  instances  we  had 
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to  go  around, — the  hose  were  filled  with  waste, — 
both  the  air  hose  and  the  steam  hose.  The  re- 
frigerator-ears here  in  Seattle  we  had  to  set  them 
on  the  steam  track  and  connect  them  up  with  steam 
so  as  to  keep  those  men  from  filling  them  up  with 
waste,  and  other  foreign  substances.  Taking  the 
whole  matter,  it  was  a  question  of  endurance  so  far 
as  the  Company  was  concerned.  Everybody  was 
working  the  constitutional  limit.  Every  nerve  was 
strained.  There  is  no  question  about  that.  I  don't 
know  of  anything  that  could  have  been  done  that 
was  not  done  with  the  force  available. 

(14)  The  Court  erred  in  overruling  plaintiff's 
objections  to  the  following  question  asked  of  the 
witness  Crosby  by  counsel  for  defendant  and  the 
answer  thereto: 

Q.  On  the  31st  of  August,  the  evidence  will 
show,  on  train  leaving  Auburn  as  was  testified  at 
9 :50, — as  a  matter  of  fact  it  registered  out  at  ten, — 
he  had  on  that  twenty  log  cars  in  defective  condi- 
tion taking  them  to  Renton  to  be  repaired  at  the 
Renton  car  works.  Did  we  at  that  time  on  the 
31st  of  August  have  men  available  to  put  them  in 
condition  at  Auburn? 

A.  I  would  say  no.  We  did  have  men,  but  not 
sufficient. 

(15)  The  Court  erred  in  overruling  plaintiff's 
objections  to  the  following  questions  asked  of  the 
witness  Crosby  by  counsel  for  defendant  and  the 
replies  thereto: 

Q.  Now,  Mr.  Crosby,  when  was  it  that  the  North- 
ern Pacific, — or  was  there  any  particular  reason 
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why  the  Northern  Pacific  did  not  start  to  hire  any 
men  until  about  the  18th  of  August, — 18th  of  July, 
I  should  say?     [324] 

A.  Our  purpose  for  not  employing  men  was  by 
reason  of  our  having  the  hope,  or  an  impression 
that  the  men  would  come  to  their  senses  and  return 
to  work.  Our  men  who  left  the  service  did  not  do 
so  because  of  any  dissatisfaction  that  they  had 
with  the  Northern  Pacific.  That  is,  they  all  gave 
me  to  understand  that.  I  am  pretty  close  to  the 
working  men. 

Q.  Was  there  any  of  these  men  went  back  East 
at  that  time,  Mr.  Crosby,  or  not? 

A.  The  chairman  of  the  different  crafts.  I  don't 
know  just  how  many  of  them  went  either  to  Chicago 
or  Washington  for  the  express  purpose  of  making 
a  separate  agreement  in  so  far  as  the  Northern 
Pacific  was  concerned,  and  were  refused  by  Mr. 
Jewell.  I  was  looking  up  some  letters  on  that.  I 
did  not  have  time  before  I  left  the  office.  We^have 
it  on  record. 

Q.  It  was  not  until  after  those  men  returned  that 
you  tried  to  hire  outsiders  ? 

A.  I  can't  remember  the  date  that  they  went 
down;  I  would  not  want  to  testify  on  that.  I  don't 
believe  that  we  did. 

(16)  The  Court  erred  in  overruling  plaintiff's 
objections  to  the  following  question  asked  of  the 
witness  Crosby  by  counsel  for  defendant  and  the 
reply  thereto: 

Q.  Was  the  situation  such  in  Seattle,  Mr.  Crosby, 
that  you  would  have  permitted  any  of  the  officials 
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of  the  Northern  Pacific  or  any  new  employees  of  the 
Northern  Pacific  to  attempt  to  make  any  repairs 
to  cars  on  this  transfer  track  along  Whatcom 
Avenue,  having  the  standpoint  of  the  safety  of  the 
men  and  the  safety  of  the  equipment  and  the  prop- 
erty in  mindf 

A.  No,  I  would  not  expect  men  to  work  there. 
I  never  send  men  to  do  what  I  would  not  care  to  do 
myself.     I  would  not  care  to  work  there  myself. 

(17)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  question  asked  6f  the  wit- 
ness McCullough  by  counsel  for  defendant  and  the 
answer  thereto : 

Q.  On  July  1st  what  were  you  doing? 

A.  On  July  1st  at  10:00  A.  M.  I  was  waiting  to 
see  what  would  happen.  At  10:00  o'clock  it  did 
[325]  happen.  Everybody  quit, — all  the  car  re- 
pairers, inspectors  taking  care  of  the  equipment  at 
Seattle,  Tacoma,  and  at  Portland.  I  believe  about 
two  old  men  stayed  to  work  at  Tacoma.  I  believe 
one  at  Seattle.  Then  we  made  the  necessary  ar- 
rangments,  we  called  in  volunteers.  We  had  them 
already  consolidated.  We  got  in  touch  with  them 
and  kept  our  King  Street  station  working  and  get- 
ting our  passenger  trains  out  of  town.  That  is  the 
first  thing  that  we  did  that  afternoon.  The  next 
morning  I  got  over  into  Auburn  and  Kent.  I 
found  the  situation  over  in  Auburn, — I  went  out 
there  July  1st  and  I  found  the  car  foreman,  and  the 
bridge  inspector,  the  only  two  men  working  in  the 
yards  inspecting  trains. 
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(18)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
witness  McCullough  by  counsel  for  defendant  and 
the  answers  thereto : 

Q.  You  were  familiar  with  the  conditions  in  Seat- 
tle and  Auburn  up  to  the  31st  of  August,  were  you, 
Mr.  McCullough?        A.  Yes,  sir. 

Q.  When  was  it  that  the  company  first  started  to 
employ  new  men? 

A.  We  were  directed  to  not  do  it,  and  I  think  that 
ban  was  lifted  on  either  July  18th  or  21st.  I  am 
not  positive.     I  believe  it  was  July  18th. 

Q.  Just  tell  the  jury  now  up  to  August  31st  what 
the  conditions  incident  to  and  surrounding  the 
operation  of  the  Auburn  yards  were  with  refer- 
ence to  the  inspection  of  trains  and  the  making  of 
repairs  at  that  point,  and  in  what  way  it  was  diff- 
erent   from    normal? 

A.  Under  normal  conditions  and  prior  to  July 
1st,  and  at  the  present  time  there  are  four  regular 
car  inspectors  working  eight-hour  shifts,  and  two 
or  three  other  men  doing  light  repairing  and  oiling 
and  so  forth.  Probably  somewhere  between  20  and 
25  men  employed  at  Auburn  inspecting  cars  and 
making  light  repairs  and  taking  care  of  oiling 
boxes. 

Q.  When  with  reference  to  the  cars  being  put  on 
the  train  are  these  repairs  made?        A.  Normally? 

Q.  Prior  to  the  strike.    And  now.     [326] 

A.  Most  all  the  repairs  were  made  on  the  repair 
track  except  smaU  defects  which  inspectors  would 
find. 
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Q.  You  are  talking  about  during  the  strike 
period? 

A.  No,  now. 

(19)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
witness  McCullough  by  counsel  for  defendant  and 
the  answers  thereto: 

Q.  During  this  same  period  up  to  August  31st, 
what  is  the  fact  as  to  whether  or  not  these  train 
crews  were  keeping  a  pretty  close  eye  on  the 
equipment  ? 

A.  That  was  a  fact  that  was  well  known  and 
not  disguised.  They  frequently  used  to  tell  me 
about  it  and  try  to  run  a  bluff  on  me  about  having 
a  large  number  of  cars  leaving  in  a  defective  con- 
dition. I  asked  them  to  give  me  the  car  numbers, 
and  told  them  if  they  found  any  cars  defective  I 
would  be  very  glad  to  have  them  show  me.  I  told 
that  to  the  chairman  of  the  Brotherhood  Commit- 
tee. 

Q.  Would  they  sometimes  hold  up  the  trains? 
A.  Once  in  a  while  they  would  falter  around  there 
about  something. 

Q.  Were  they  particular  about  refusing  to  take 
the  train  out  if  there  were  any  defects? 

A.  Oh,  yes.  Not  all  of  them.  Certain  men.  We 
would  be  particularly  careful  to  see  that  everything 
was  fixed.  They  would  still  be  trying  to  find 
fault. 

Q.  These   questions  that  I  am  asking  you   are 
general  questions.     You  did  not  see  those  particular 
cars  yourself,  did  you? 
A.  You  mean  that  the  suit  was  brought  on? 
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Q.  Yes,  sir. 

A.  No,  sir.  I  might  have  seen  them  at  other 
dates.     [327] 

(20)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
witness  McCullough  with  respect  to  car  No.  67105 
and  the  answer  thereto: 

Q.  That  is  the  eighth  cause  of  action.     What  was 
the  condition  of  that  car  when  it  left  Auburn? 
Q.  Wliy  was  it  going  to  Renton? 
A.  For   general  repairs,   together  with   twenty- 
three  or  twenty-four  others  just  like  it. 

(21)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  question  asked  of  the 
witness  McCullough  by  counsel  for  defendant  and 
the  answer  thereto: 

Q.  What  efforts  had  you  used  toward  getting 
men  at  Auburn  for  the  purpose  of  keeping  equip- 
ment in  repair  and  keeping  commerce  passing 
through  there  moving? 

A.  After  we  were  authorized  to  employ  men,  al- 
most everything  was  done  to  secure  them;  through 
advertising,  men  personally  sent  to  different  places, 
— I  think  we  sent  one  man  to  Los  Angeles  or  San 
Francisco, — I  don't  know  which, — men  were  ship- 
ped in  from  all  parts  of  the  country.  We  had  an 
office  open  in  the  Arcade  Building  in  Seattle.  Every 
newspaper  carried  one  or  more  advertisements. 
We  would  hire  any  man, — didn't  care  what  he  was, 
— to  go  out  and  get  some  of  the  work  done. 

(22)     The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
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witness  McCuUough  by  counsel  for  defendant  and 
the  answers  thereto: 

Q.  Supt.  McCullough,  being  familiar  with  the 
situation  that  existed  in  Seattle  on  the  31st  day  of 
August, — or  rather  on  the  7th  day  of  September, — 
would  you  say  that  it  would  be  reasonable  to  have 
attempted  to  make  repairs  of  any  character  upon 
that  transfer  track  located,  as  it  was,  in  the  public 
street  and  not  on  the  property  of  the  company,  and 
betwieen  the  street-car  track  and  the  paved  por- 
tion of  Whatcom  Avenue? 

A.  It  would  be  very  unsafe,  unless  the  men  doing 
the  work  were  heavily  guarded.     [328] 

Q.  Would  it,  in  your  opinion,  knowing  the  situa- 
tion and  the  obligations  of  the  company  to  the  city 
and  the  officials  of  the  city  and  the  government, — 
would  it  have  been  countenanced  by  anyone  expos- 
ing the  men  out  there  at  that  time  for  the  making 
of  repairs'? 

A.  My  impression  is  it  would  not? 

Q.  As  a  matter  of  fact,  at  that  time  the  United 
States  was  trying  to  furnish  protection,  was  it 
not? 

A.  Yes,  sir,  and  we  refrained  from  putting  even 
inspectors  out  there.  It  was  one  of  the  last  things 
that  we  would  have  done,  because  we  did  not  want 
to  put  them  there.     We  were  afraid. 

(23)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  question  asked'  of  the 
witness  Crawford  by  counsel  for  defendant  and  the 
answer  thereto: 

Q.  What  was  the  situation  out  there  around 
about  the  first  of  September?    Just  teU  the  jury 
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with  reference  to  the  work  and  with  reference 
to  the  trains  going  out,  and  the  conduct  of  the 
conductors,— of  some  of  the  conductors,— and  brake- 
men  in  taking  out  their  train.  You  were  there. 
TeU  them. 

A.  In  the  first  place  we  were  doing  a  very  large 
volume  of  business.     The  Auburn  terminal  was  as 
busy  then  as  probably  it  ever  was  or  ever  may  be 
again.     The   attitude   of   the    trainmen   was   most 
critical.     I  mean  by  that  that  they  departed  from 
their  regular  path  of  duty  to  inspect  and  examine. 
I  have  seen  a  brakeman  crawl  under  the  cars  to 
find  a  defect,  a  thing  which  they  don't  do  ordinarily, 
and  would  refuse  to  do  if  they  were  told  to  do  it 
ordinarily.     So  that,  in  addition  to  our  inspection, 
which  was  close,  we  had  the  assistance  in  that  way 
of  the  conductor  and  his  three  brakemen.    And, 
as  I  say,  they  were  most  particular  to  find  a  defect. 
It  was  not  always  a  defect  which  amounted  to  any- 
thing,   but   if   it    was    anything   they    could   kick 
about,  they  took  the  occasion  to  do   so,   and  we 
either  repaired  the  car  without  dispute  or  carded 
it  "bad  order"  and  had  it  sent  out  of  the  train. 
The  inspection  force  consisted  almost  entirely  of 
the  officers  of  the  company,  and  there  was  some 
interference  from  outsiders, — a  great  deal  of  inter- 
ference from  people  who  were  apparently  our  em- 
ployees,— in  connection  with  the  operation  of  the 
air  brakes  on  the  train  and  other  matters  pertain- 
ing to  the  cars.     [329] 

(24)     The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
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witness  Biirnham  by  counsel  for  defendant  and  the 
answers  thereto: 

Q.  What  was  the  attitude  along  about  the  31st 
of  August  of  the  train  crews  with  reference  to 
taking  out  trains'?    Was  it  critical  or  otherwise? 

A.  They  were  very  critical.  As  a  matter  of  fact, 
the  train  crews  generally  did  as  much  inspecting 
as  we  did.  The  intention  was  to  delay  the  move- 
ment of  trains  as  much  as  possible.  That  was  the 
impression  we  gained, — the  only  impression  that  we 
could  gain  after  what  we  saw  they  were  doing. 

Q.  At  that  time  were  your  trains  being  held  up 
by  these  crews  claiming  something  was  wrong? 
A.  Yes,  sir. 

Q.  Was  that  a  common  occurrence? 
A.  That  was  a  common  occurrence  on  train  930. 
Q.  That  is  this  train  that  went  out  to  Narco? 
A.  Yes,  sir. 

Q.  Just  tell  the  jury  about  what  conditions 
were  around  there  at  that  time,  Mr.  Burnham? 

A.  The  other  brotherhoods  seemed  to  do  every- 
thing that  they  could  to  help  the  cause  of  the  strik- 
ing shopmen.  That  is,  they  tried  to  make  it  ap- 
pear that  the  inspection  which  was  being  made  by 
the  men  that  were  there  was  not  effective,  and  they 
even  went  so  far  as  to  cut  the  hose  after  we  had,— 
I  will  have  to  explain  that  iirst  before  I  get  into 
that.  The  first  thing  we  did,  we  asked  the  engi- 
neer to  apply  the  air.  Then  we  went  along  the 
train  and  made  an  inspection  of  the  hose  to  see  if 
there  was  any  leaky  hose  or  anything  else  that 
might  appear.  Then  we  asked  the  engineer  to 
release  the  air.    We  would  find  in  some  cases  that 
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after  the  air  had  been  applied  angle  cocks  had  been 
turned,  or  sometimes  if  we  happened  to  be  in  the 
center  of  the  train,— a  train  of  75  cars,— some  way 
or  other  the  angle  cocks  at  the  rear  of  the  train 
were  opened  up  so  the  brakes  were  not  effective. 
As  a  matter  of  fact,  they  hindered  us  in  every  way 
possible. 

(25)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  question  asked  of  the 
witness  Alsip  by  counsel  for  defendant  and  the 
answer  thereto:     [330] 

Q.  What  were  the  conditions  on  that  date, — that 
is  the  surrounding  conditions,  as  to — well,  as  to 
your  safety  at  night,  and  what  was  being  done  to 
your  equipment  after  you  had  it  examined  and  at- 
tempted to  repair  if? 

A.  I  think  probably  we  had  as  much  interference 
at  Centralia  as  any  other  one  place  in  the  North- 
west territory.  First  of  all,  Centralia  is  a  notori- 
ous place,  as  you  know.  We  were  continually 
interfered  with  in  making  up  our  trains  and 
inspecting  our  trains  and  connecting  the  air. 
Even  after  we  had  passed  one  of  our  trains 
and  given  the  engineer  the  signal  to  set  the 
air  and  release  the  air  we  have  found  and  been  notir 
tied  in  some  cases  of  malicious  acts  on  the  part  of 
unknown  persons  which  resulted  in  defects  such 
as  we  are  talking  about  now, — cutting  levers  dis- 
connected, air  hose  out  or  pulled  apart,  and  in 
some  instances  the  stirrups  were  bent  off  by  the 
use  of  bars,  same  as  we  would  use  in  straightening, 
and  opening  the  angle  cock  to  prevent  our  getting 
a  full  air  pressure.     And  numerous  other  things 
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such  as  Mr.  Crosby  spoke  of,— waste  being  placed 
in  the  house,— and  the  gaskets  taken  out,— and  un- 
merous  other  things. 

(26)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
witness  Alsip  by  counsel  for  defendant  and  the 
answers  thereto: 

Q.  I  don't  know  whether  I  asked  you  or  not, 
but  how  were  you  being  treated  along  this  time 
when  things  got  very  critical  about  the  2d  of  Sep- 
tember by  the  train  crews  when  taking  out  their 
trains?    Were  they  particular  about  the  condition 
of  their  equipment  when  it  went  out  of  Centralia? 
A.  They  were  giving  the  trains  as  good  an  inspec- 
tion as  we  could  possibly  give  them,  and  they  had 
instructions  from  their  various  officers, — their  or- 
ganizations— to  take  records  and  report  any  cars 
that  were  not  in  shape  and  also  to  refuse  to  take 
them.     In  many  cases  they  would  delay  the  trains. 
I  have  seen  trains  in  Centralia  delayed  as  high  as 
one  hour  waiting  for  some  of  us  to  come  and  make 
some  minor  repair  or  to  have  a  car  set  out,  and  in 
some  instances  I  have  had  to  use  this  particular 
crew  that  was  objecting  to  the  condition  of  the  car 
to  make  a  set-out  of  the  car,  because  the  switch  en- 
gines were  not  available.    The  situation, — the  con- 
dition  was   very   critical,   especially   at   Centralia. 
That  is  borne  out  by  not  only  the  records  but  the 
news  items  during  that  time  that  we  were  not  able 
to  get  help  at  Centralia,  largely  for  the  reason  that 
Centralia  had  a  notorious  reputation  as  an  I.  W.  W. 
center.    While  a  great  many  other  points  were  sup- 
plied   [331]    with  help,  we  could  not  get  men  to  go 
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to  Centralia.  When  we  did,  we  only  dared  to  put 
them  to  work  in  the  day  time.  That  left  Mr. 
Mxon  and  myself  to  work  in  the  nights  continu- 
ously. In  fact,  I  was  not  released  at  Centralia 
until  October  12th.  I  was  continually  in  service 
from  July  1st  to  October  12th.  Only  by  the  aid 
of  my  automobile  we  were  able  to  keep  up  with 
the  game. 

Q.  You  knew  the  men  that  you  were  able  to  get  ? 

A.  I  know  we  were  having  a  great  deal  of  diffi- 
culty to  get  any  men  to  go  to  Centralia  at  that 
time  by  reason  of  the  I.  W.  W.  and  other  elements 
that  seemed  to  infest  that  particular  locality. 

(27)  The  Court  erred  in  refusing  to  allow  the 
witness  Weeks  to  answer  the  following  questions 
asked  by  counsel  for  plaintiff: 

Qi.  Mr.  Weeks,  some  question  has  been  brought 
into  this  case  by  some  of  the  witnesses, — par- 
ticularly Mr.  Alsip.  He  said  these  cars  were  not 
equipped  with  hand  holds  on  the  end  of  the  flat 
cars  so  that  they  could  come  up  to  less  than  two 
inches  from  the  top  of  the  floor.  I  am  going  to 
ask  you  to  state  if  you  recently  made  any  inspec- 
tions of  any  flat  cars  for  the  purpose  of  seeing 
whether  they  were  equipped  ^th  hand  holds  that 
come  up  to  less  than  two  inches  from  the  top  of 
the  floor. 

Q.  I  want  to  make  it  a  little  more  definite.  I 
am  going  to  ask  the  witness  one  more  question. 
Mr.  Weeks  state  whether  or  not  yesterday  morn- 
ing you  inspected  a  number  of  flat  cars  in  the 
yards  of  the  Northern  Pacific  for  the  purpose  of 
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ascertaining  whether  or  not  the  hand  holds  on  the 
ends  were  applied  at  the  top  so  that  they  could 
be  fouled  by  lumber  or  logs. 

('28)     The    -Cburt    erred    in    that  -part    of    itsi 
charge  to  the  jury,  wherein  it  said: 

There  has  been  considerable  said  in  the  evi- 
dence and  in  the  argument  regarding  the  effect 
of  the  strike.  You  are  authorized  to  take  what 
the  evidence  has  shown  regarding  this  strike  into 
account  in  determining  whether  the  movement 
was  necessary  for  the  repair  of  the  cars  and 
whether  Auburn  and  Centralia  were  available 
repair  points  for  the  purpose  of  making  the  re- 
pairs in  the  matters  that  are  claimed  to  have  been 
defective.  You  can  readily  comprehend  that  in 
establishing  a  [332]  railroad  every  station 
does  not  have  to  be  a  repair  point  for  all  purposes 
or  for  the  purpose  of  repairing  all  kinds  of  de- 
fects. If  the  railroad  had  established  at  division 
stations  and  other  points  facilities  for  making 
repairs,  and  the  strike  came  along  and  rendered 
some  of  them  unavailable,  they  would  cease  to  be 
available  repair  points  by  reason  of  the  strike; 
that  is,  it  would  not  only  be  necessary  to  have 
tracks  and  shops  and  machinery  and  tools  to 
effect  repairs,  but  it  would  be  necessary  to  have 
men  to  operate  those  shops,  tools,  equipment,  and 
machinery;  and  if  the  strike  assumed  such  pro- 
portions that  they  could  not  get  men  at  those  par- 
ticular points  to  work  because  of  the  friction 
growing  out  of  the  strike,  it  might  be  concluded, 
if  the  evidence  was  sufficient,  that  they  had  ceased 
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to  be  available  repair  points,  and  it  would  not  be 
a  violation  of  this  law  to  move  a  car  to  a  repair 
point  and  remedy  the  defects  where  that  condition 
did  not  exist,  or  was  not  so  acute,  or  where  the 
friction  was  not  so  great. 

(29)  The  Court  erred  in  that  part  of  its 
charge  to  the  jury  wherein  it  said: 

A  strike,  as  you  all  know,  and  all  of  us  know, 
as  a  matter  of  common  knowledge,  tends  to  array 
men  on  the  two  sides  of  the  question.  They  have 
their  sympathizers,  and  when  their  sympathy 
is  aroused  it  can  affect  their  judgment  and  can 
affect  their  powers  of  observation.  A  bent  brake 
staff  that  would  not  be  a  serious  matter  some- 
times, if  men  get  excited  and  are  sympathizing 
with  one  side  or  the  other,  it  might  be  magnified 
and    might   be    minimized.     It    works    both   ways. 

(30)  The  Court  erred  in  that  part  of  its 
charge  to  the  jury  wherein  it  said: 

If  the  inspection  is  made  within  a  reasonable 
time  before  the  train  leaves  and  the  company, — 
the  defendant, — has  no  reasonable  apprehension 
that  there  is  any  movement  of  the  train  or  that  it 
is  subjected  to  any  condition  that  is  going  to  put 
it  out  of  repair  after  inspection  before  it  has  left, 
if  mischievous  individuals  for  any  reason  after 
that  inspection  inflict  defects  or  damage  upon  the 
cars  that  result  in  penalty  defects,  the  company 
would  not  be  liable,  if  it  did  not  discover  them  un- 
til it  was  out  on  the  line,  unless  the  circumstances 
were  such  as  to  render  them  so  glaring  that  they 
could   not   be   overlooked  in   the   exercise   of   that 
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liigh  degree  of  care  to  which  they  are  bound  by 
the   Act. 

(31)  The  Court  erred  in  that  part  of  its 
charge  to  the  jury  wherein  it  said: 

After  the  inspection,  it  it  is  made  a  reasonable 
time  before  the  departure  of  the  train,  the  train 
[333]  should  be  considered  as  upon  the  line,  and 
and  the  defendant  would  not  become  liable  if  it 
exercised  that  degree  of  care  that  I  have  indi- 
cated until  it  did  discover  the  defects,  when  it 
would  then  again  be  its  duty  to  repair  wherever 
found  if  they  could  be  repaired  there;  if  they 
could  not  be  repaired,  then  to  take  them  to  the 
nearest  available  repair  point  and  remedy  the  de- 
fects. 

(32)  The  Court  erred  in  refusing  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiff 
on  the  eighth  cause  of  action,  same  being  included 
in  plaintiff's  request  for  Instruction  No.  1: 

The  Plaintiff  requests  the  Court  to  direct  a 
verdict  in  its  favor  on  each  of  the  18  causes  of 
action,  this  motion  to  apply  separately  as  to  each 
cause    of    action. 

(33)  The  Court  erred  in  refusing  to  direct 
the  jury  to  return  a  verdict  in  favor  of  the  plain- 
tiff on  the  eighteenth  cause  of  action,  the  same 
being  included  in  plaintiff's  request  for  Instruc- 
tion No.  1: 

The  Plaintiff  requests  the  Court  to  direct  a 
verdict  in  its  favor  on  each  of  the  18  causes  of 
action,  this  motion  to  apply  separately  as  to  each 
cause  of  action. 
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(34)  The  Court  erred  in  refusing  to  submit 
the  eighteenth  cause  of  action  to  the  jury,  as  re- 
quested by  the  plaintiff  by  its  request  for  Instruc- 
tion No.  2: 

In  the  event  that  Request  No.  1  is  refused  as 
to  any  cause  of  action,  Plaintiff  requests  the 
Court  to  instruct  the  jury  as  follows  with  respect 
to  such  cause  of  action: 

(35)  The  Court  erred  in  directing  a  verdict 
for  the  defendant  on  the  18th  cause  of  action  and 
entering   a  judgment   thereon.     [334] 

(36)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  5: 

If  the  jury  believes,  from  a  fair  preponderance 
of  the  evidence,  that  any  car  was  hauled  by  de- 
fendant from  Auburn,  or  Centralia,  in  the  con- 
dition alleged  in  the  Government's  complaint,  its 
verdict  should  be  for  the  Government  on  any  such 
cause  of  action. 

(3rr)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  8: 

It  is  no  defense  for  the  defendant  to  say  that 
because  of  a  strike  of  some  of  its  employees  it 
was  unable  to  secure  competent  men  to  inspect 
and  repair  the  cars  involved  in  this  case. 

(38)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  9: 

The  provisions  of  the  safety  appliance  acts  are 
of  such  nature  that  they  cannot  be  ignored,  or  set 
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aside,  by  a  carrier  on  the  ground  that  a  strike  has 
interfered  with  its  operations.  But  the  safety 
of  other  employees,  those  who  operate  trains,  as 
well  as  the  traveling  public,  is  to  be  placed  above 
the  question  of  inconvenience  to  the  carrier  of 
keeping  its  equipment  in  repair. 

(39)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  12: 

In  order  to  comply  with  the  spirit  of  the  law, 
the  defendant  can  not  establish  a  division  termi- 
nal and  make  up  trains  at  such  terminal  and  haul 
in  such  trains,  cars  with  defective  safety  appliance, 
such  as  those  involved  in  this  case.  Therefore, 
it  is  no  defense  to  say  that  the  defendant,  owing 
to  shortage  of  inspectors  and  repairmen  at  Auburn, 
or  Centralia,  hauled  any  of  the  cars  from  these 
points,  in  road  service,  in  the  condition  complained 
of  ,by  the  Government.     [335] 

(40)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  13: 

As  to  each  of  the  cars  hauled  from  Auburn  or 
Centralia  the  jury  must  return  a  verdict  for  the 
Government  unless  the  defendant  has  shown: 

1st.  That  such  car  had  been  properly  equipped 
with  the  appliance  prescribed  by  the  Act  of  Con- 
gress and  the  Orders  of  the  Interstate  Commerce 
Commission. 

2d.  •  That  the  defective  equipment  became  de- 
fective while  being  used  by  the  defendant  on  its 
line  of  railroad. 
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8d.  That  the  defendant,  through  its  officers 
or  agents,  had  discovered  the  defects. 

4th.  That  the  defendant  was  hauling  the  car 
for  the  sole  purpose  of  putting  it  in  repair,  and 
that  such  repairs  could  not  he  made  at  Auburn  or 
Centralia. 

5th.  That  such  car  was  actually  repaired  at  the 
nearest  available  point  from  Auburn  or  Centralia. 

(41)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  14: 

The  jury  must  not  return  a  verdict  for  the  de- 
fendant on  any  cause  of  action,  unless  it  appears 
that  the  defective  cars  were  hauled  by  themselves 
for  repair,  or  hauled  in  what  is  known  as  a  hos- 
pital train.  Good  order  and  bad  order  cars  can 
not  be  assembled  toether  in  a  train,  and  hauled 
from  a  terminal,  some  for  repair  and  some  in  com- 
mercial service.  And  the  burden  is  on  the  de- 
fendant to  show  that  this  was  not  done. 

(42)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  re- 
quest for  Instruction  No.  15: 

The  fact  that  a  car  had  other  than  the  defects 
complained  of,  and  that  such  other  defects  could 
not  be  conveniently  repaired  at  Auburn  or  [336] 
Centralia,  cannot  be  considered  as  an  excuse  for 
not  repairing  the  defective  equipment  in  question. 

(43)  The  Court  erred  in  instructing  the  jury 
as  follows,  the  same  being  substantially  defend- 
ant's request  for  Instruction  No.  8. 
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By  its  eigiitli  cause  of  action  the  Government 
has  alleged  that  in  the  violation  of  the  Act  of  Con- 
gress therein  referred  to,  the  defendant  moved  its 
own  freight  car  from  its  Auburn  yard  with  the 
hand  hrake  wheel  missing.  The  defendant  ad- 
mits that  this  particular  freight  car,  heing  its  own 
car  No.  67105  was  in  a  defective  condition  and  al- 
leges that  the  same  was  being  transported  empty  to 
Benton  for  the  purpose  of  being  placed  in  repair, 
and  I  instruct  you  that  under  the  Act  of  Con- 
gress which  is  the  foundation  of  the  several  causes 
of  action  in  the  plaintiff's  complaint,  it  is  pro- 
vided that  where  railroad  cars  have  become  de- 
fective or  insecure  while  such  cars  are  being  used 
by  a  carrier  on  its  own  line  railroad  that  then 
such  car  after  the  discovery  of  such  defect  may  be 
hauled  from  the  place  where  it  was  first  discov- 
ered to  be  defective  or  insecure  to  the  nearest 
available  point  where  such  car  can  be  repaired;  if 
such  movement  is  necessary  to  make  such  repairs 
and  such  repairs  cannot  be  made  except  at  such 
repair  point,  that  this  can  be  done  without  liabil- 
ity for  the  penalties  imposed  under  the  terms  of 
such  act.  It  is  for  you  to  determine  under  the 
evidence  whether,  under  the  existing  conditions 
and  circumstances  surrounding  the  defendant's 
work  at  Auburn  yards,  it  was  necessary  to  haul 
this  car  beyond  Auburn  and  to  Benton,  if  it  wa? 
so  hauled,  for  the  purpose  of  causing  it  to  be  re- 
paired, and  by  "necessary"  I  do  not  mean  that 
you  must  find  that  it  was  impossible  to  repair  this 
ear  at  Auburn,  but  if  you  believe  that  the   only 
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i:)racticable  method,  under  the  circumstances  and 
conditions  that  existed  at  the  time,  required  that 
such  car  should  be  taken  from  Auburn  to  Eenton 
for  the  purpose  of  being  repaired  and  that  Renton 
was,  under  such  circumstances,  the  nearest  avail- 
able repair  point  for  the  purpose  of  making  re- 
pairs such  as  were  needed,  then  I  instruct  you 
that  the  movement  thereof  by  the  defendant  for 
such  purpose  was  not  a  violation  of  the  law,  and 
if  you  so  find,  your  verdict  should  be  for  the  de- 
fendant on  this  cause  of  action. 

(44)  The  Court  erred  in  instructing  the  jury 
as  follows,  the  same  being  substantially  defend- 
ant's request  for  Instruction  No.   11.     [337] 

It  is  alleged,  and  it  is  an  admitted  fact,  that  the 
defendant  is  an  interstate  carrier  of  freight  and 
passengers  for  hire  and  as  such  it  was  its  duty, 
as  a  matter  of  law,  during  the  period  referred  to 
in  the  several  causes  of  action  herein,  to  use  every 
reasonable  effort  to  perform  its  duties  as  a  com- 
mon carrier  of  freight  and  passengers.  The  de- 
fendant by  its  answer  has  alleged  that  at  said 
period  and  without  fault  on  its  part,  certain  of 
its  employees  had  left  its  service  in  protest  against 
certain  orders  and  directions  made  by  the  United 
States  Labor  Board,  and  that  among  such  em- 
ployees were  its  car  inspectors  and  car  repairers 
and  that  in  order  to  perform  its  duty  to  the  pub- 
lic, it  was,  pending  its  ability  to  obtain  other  em- 
ployees, necessary  that  it  use  many  of  its  other 
officers  and  employees  for  such  purpose  and  that 
by    raeson    of    the    circumstances    and    conditions 
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surrounding  the  withdrawal  of  such  employees  it 
did  not  have  available  the  repair  facilities  that  it 
would  have  otherwise  had,  but  that  it  did  make 
all  repairs  necessary  to  comply  with  the  Act  of 
Congress  referred  to  and  the  regulations  issued 
pursuant  thereto  as  alleged  in  the  several  causes 
of  action  herein,  and  I  instruct  you  that  it  was 
the  duty  of  the  defendant  railway  company  to  use 
its  best  efforts  to  keep  the  commerce  of  the  coun- 
try moving  and  in  determining  the  disputed  ques- 
tions of  fact  in  this  case  that  you  have  a  right  to 
take  into  consideration  the  surrounding  circum- 
stances and  conditions  as  they  existed  at  the  times 
alleged  in  the  complaint  herein  in  so  far  as  the 
same  have  been  established  by  the  evidence. 
While  the  fact  of  such  withdrawal  of  certain  of 
its  employees  from  its  service  would  not  authorize 
it  to  violate  the  Act  of  Congress  and  the  regula- 
tions issued  pursuant  thereto  under  which  this 
action  is  brought,  you  would  be  authorized  in  con- 
sidering the  evidence  to  take  into  consideration 
such  surrounding  conditions  for  the  purpose  of 
determining  the  issues  submitted  to  you,  and  the 
evidence   in    connection    therewith. 

THOS.    P.    REVELLE, 
United  States  Attorney. 

C.   E.   HUGHES, 
Assistant  United  States  Attorney. 

M.  C.  LIST, 
Special  Assistant  to  the  United  States  Attorney. 
[338] 
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Due  and  personal  service  of  the  within  assign- 
ments of  error  admitted  at  Seattle,  Washington, 
this  10th  day  of  July,  1923. 

GEO.  T.   REID, 
C.  H.  WINDERS  and 
L.   B.   daPONTE, 
Attorneys  for  Defendant. 

[Indorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jul.  11,  1923.  P.  M.  Harshberger, 
Clerk.     By  S.   E.  Leitch,  Deputy.     [339] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Stipulation  Extending  Time  to  and  Including  July 
25,  1923,  to  File  BiU  of  Exceptions. 
IT  IS  HEREBY  STIPULATED  by  and  between 
the  parties  hereto  that  the  plaintiff  may  have  and 
take  up  to  and  including  the  twenty-fifth  day  of 
July,  1923,  in  which  to  present  and  file  for  allow- 
ance herein  its  proposed  bill  of  exceptions  in  the 
above-entitled  cause. 
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Done  in  open  court  this  27th  day  of  June,  1923. 

THOS.  P.  REVELLE, 
United  States  District  Attorney. 
C.  E.  HUGHES, 
Assistant  United  States  District  Attorney, 
Attorneys  for  Plaintiff. 

C.  H.  WINDERS, 
Attorney  for  Defendant. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jun.  28,  1923.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [340] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Order  Extending  Time  to  and  Including  July  25, 
1923,  to  File  Bill  of  Exceptions. 

Upon  stipulation  it  is 

ORDERED  that  the  above  named  plaintiff  may 
have  and  take  to  the  twenty-fifth  day  of  July,  1923, 
in  which  to  serve  and  file  for  allowance  herein  its 
proposed  bill  of  exceptions  in  the  above-entitled 
cause. 
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Done  in  open  court  this  28th  day  of  June,  1923. 
EDWARD  E.  CUSHMAN, 

United  States  Judge. 
Approved:  THOS.  P.  REVELLE, 

Attorney  for  Plaintiff. 
C.  H.  WINDERS, 
Attorney  for  Defendant. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jun.  28,  1923.  E.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [341] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  CO., 

Defendant. 

Petition  for  Writ  of  Error. 

Comes    now    the    plaintiff,    United    States    of 
/America,  and  respectfully  states  to  the  Court: 

I. 

That  heretofore  on  the  21st  day  of  June,  1923, 
the  verdict  was  rendered  in  the  above-entitled  cause 
in  favor  of  the  defendant,  the  Northern  Pacific 
Railway  Company,  and  against  the  plaintiff.  United 
States  of  America,  and  that  thereafter  on  the  26th 
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day  of  June,  1923,  judgment  was  entered  in  said 
action  in  accordance  with,  said  verdict. 

II. 
That  errors  were  committed  in  the  records  and 
proceedings  and  the  rendition  of  said  judgment  to 
the  substantial  damage  of  the  plaintiff,  the  United 
States  of  America,  petitioner  herein ;  that  your  pe- 
titioner is  desirous  of  obtaining  a  review  of  said 
proceedings  and  judgment  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Cicuit  herein. 
[342]  III. 

That  your  petitioner  has  filed  herewith  its  assign- 
ments of  error  setting  forth  separately  each  error 
which  your  petitioner  asserts  appeared  in  said 
records,  verdict,  proceedings  and  judgment  and 
which  your  petitioner  intends  to  urge  upon  said  re- 
view. 

WHEEEFORE  your  petitioner  prays  that  a  writ 
of  error  be  issued  herein  and  that  the  records,  ver- 
dict, proceedings  and  judgment  herein  be  reviewed 
by  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  and  that  the  said  verdict  be  va- 
cated and  said  judgment  reversed,  and  that  said 
cause  be  remanded  to  said  District  Court  of  the 
United  States  for  the  Western  District  of  Washing- 
ton, Northern  Division  for  retrial. 

THOS.  P.  REVELLE, 
United  States  Attorney, 
C.  E.  HUGHES, 
Assistant  United  States  Attorney, 
M.  C.  LIST, 
Special  Assistant  to  the  United  States  Attorney, 

Attorneys  for  Plaintiff. 
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Dated  at  Seattle,  Washington,  July  17th,  1923. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jul.  18,  1923.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [343] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  CO., 

Defendant. 

Order  Allowing  Writ  of  Error. 

Nov^  on  this  12  day  of  July,  1923,  this  cause  came 
on  to  be  heard  upon  petition  for  the  plaintiff,  the 
United  States  of  America,  praying  for  the  allow- 
ance of  a  writ  of  error  herein,  and  it  appearing  to 
the  Court  that  there  has  been  tiled  with  the  Clerk 
of  this  Court  plaintiff's  assignments  of  error  as  set- 
ting forth  separately  and  particularly  errors  which 
are  asserted  and  intended  to  be  urged,  it  is,  there- 
fore ; 

ORDERED  by  the  Court  that  a  writ  of  error  be 
issued  herein  as  provided  by  law  to  review  the 
records,  verdict,  proceedings  and  judgment  in  this 
cause  wherein  judgment  was  renderd  in  favor  of  the 
defendant,  the  Northern  Pacific  Railway  Company, 
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against    the   plaintiff,   United    States   of   America, 
on  the  26th  day  of  June,  1'923. 

Done  at  Tacoma  this  17th  day  of  July,  1923. 
EDWAED  E.  CUSHMAN, 
United  States  District  Judge. 
O.  K.  as  to  form.— C.  H.  W.     [344] 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jul.  18,  1923.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [345] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  CO., 

Defendant. 

Election  as  to  Printing  Record. 

The  plaintiff  in  the  above-entitled  action  hereby 
files  in  the  office  of  the  above  named  court  a  notice 
of  its  election  to  take  and  file  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  a 
transcript  of  the  record  on  writ  of  error  on  said 
cause,  to  be  printed  under  the  supervision  of  the 
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Clerk  of  the  last  named  Court  under  and  pursuant 
to  the  rules  of  said  Court. 

THOS.  P.  REVELLE, 
United  States  Attorney, 
C.  E.  HUGHES, 
Assistant  United  States  Attorney, 
M.  C.  LIST, 
Special  Assistant  to  the  United  States  Attorney, 

Attorneys  for  Plaintiff. 
Dated  17th  day  of  July,  1923.     [346] 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jul.  18,  1923.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [347] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

The  Clerk  of  the  United  States  District  Court  at 
Seattle,  Washington,  in  making  up  the  record  upon 
the  writ  of  error  in  the  above-entitled  cause,  is 
hereby  directed  to  incorporate  into  the  transcript 
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of  the  record  on  such  writ  of  error  the  following 
only: 

1.  Plaintiff's    complaint. 

2.  Defendant's  answer. 

3.  Plaintiff's  demurrer  to  defendant's  answer. 

4.  Order  of  Court  overruling  plaintiff's  demurrer 

to  defendant's   answer. 

5.  Plaintiff's  reply. 

6.  Bill  of  exceptions  and  order  allowing  same. 

7.  Exhibits  in  the  case. 

8.  Verdict. 

9.  Judgment   entry. 

10.  Assignments  of  error. 

11.  Stipulation    and    order    extending    time    for 

settlement  of  bill  of  exceptions. 

12.  Petition  for  writ  of  error. 

13.  Order  allowing  writ  of  error. 

14.  Writ  of  error. 

15.  Citation. 

16.  Clerk's  return. 

17.  Election  as  to  printing  record. 

18.  This  praecipe. 

Attorneys  for  Plaintiff: 

THOS.   P.   PEVELLE, 

United  States  Attorney. 
C.  E.  HUGHES, 
Assistant  United  States  Attorney. 
M.  C.  LIST, 
Special  Assistant  United  States  Attorney. 
C.  H.  WINDERS, 
Attorney  for  Defendant.     [348] 
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[Indorsed]  :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jul.  18,  1923.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [349] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  CO., 

Defendant. 

Order  Re  Transmission  of  Original  Exhibits. 

This  matter  having  come  on  duly  and  regularly 
to  be  heard  this  7th  day  of  August,  1923,  and  it  ap- 
pearing to  this  Court  that  a  stipulation  has  been 
entered  into  between  the  attorneys  for  plaintiff  and 
defendant,  it  is  therefore 

ORDERED  that  the  Clerk  of  the  Court  transmit 
to  the  Clerk  of  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  at  San  Francisco,  the  original 
exhibits  introduced  at  the  trial  of  this  cause,  in 
accordance  with  the  above  stipulation. 
Dated  this  7  day  of  August,  1923. 

JEREMIAH  NETERER, 
United  States  District  Judge. 
O.  K.— C.  H.  W. 


Northern  Pacific  Railway  Company.        361 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Aug.  7,  1923.  F.  M.  Harshberger, 
Clerk.     [3491/2] 


In  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 
I,  F.  M.  Harshberger,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  this  typewritten  transcript 
of  record,  consisting  of  pages  numbered  from  1  to 
349%  inclusive,  to  be  a  full,  true,  correct  and  com- 
plete copy  of  so  much  of  the  record,  papers  and 
other  proceedings  in  the  above  and  foregoing-en- 
titled cause,  as  is  required  by  praecipe  of  counsel 
filed  and  shown  herein,  as  the  same  remain  of 
record  and  on  file  in  the  office  of  the  clerk  of  said 
District  Court,  and  that  the  same  constitute  the 
record  on  return  to  writ  of  error  herein,  from  the 
judgment  of  said  United  States  District  Court  for 
the  Western  District  of  Washington  to  the  United 
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States    Circuit    Court   of   Appeals    for    the   Ninth 
Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses  and  costs  in- 
curred in  my  office  on  behalf  of  the  plaintiff  in  error 
for  making  record,  certificate  or  return  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  the  above-entitled  cause,  to 
wit:     [350] 

Clerk's  fees   (Sec.  828,  R.  S.  U.  S.)   for 
making  record,  certificate  or  return, 

889  folios  at  15^  $  133.35 

Certificate  of  Clerk  to  transcript  of  rec- 
ord, 4  folios  at  15^  .60 

Seal  to  said  certificate  .20 

Certificate  of  Clerk  to  original  exhibits, 

3  folios  at  15^   .45 

Seal  to  said  exhibits   .20 

Total   $  134.80 

I  hereby  certify  that  the  above  cost  for  preparing 
and  certifying  record,  amounting  to  $134.80,  will 
be  included  in  my  quarterly  account  to  the  Govern- 
ment, of  fees  and  emoluments  for  the  quarter  end- 
ing September  30,  1923. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  writ  of  error,  and' 
original  citation  issued  in  this  cause. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
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at    Seattle,    in    said    District,    this    16th    day    of 
August,  1923. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk  United  States  District  Court,  Western  Dis- 
trict of  Washington.     [351] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIPIC  RAILWAY  CO., 

Defendant. 

Writ  of  Error  and  Clerk's  Return. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America, 
To  the  Honorable  the  Judges  of  the  District 
Court  of  the  United  States,  for  the  Western 
District    of    Washington,    Northern    Division, 
GREETING: 
Because,  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea  which  is 
in  the  said  District  Court,  before  you,  at  the  May 
term,  1923,  thereof,  between  the  United  States  of 
America,  plaintiff,   and  Northern  Pacific  Railway 
Company,    defendant,  'manifest    error   hath    hap- 
pened  to   the   great    damage    of   the    said   United 
States  of  America  as  by  its  complaint  appears, 
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We,  being  willing  that  error,  if  any  liath  been, 
should  be  duly  corrected  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given, 
that  then,  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with 
all  things  concerning  the  same,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
together  with  this  writ,  so  that  you  have  the  said 
record  and  proceedings  aforesaid  at  the  City  of 
San  Francisco,  California,  [352]  and  filed  in  the 
office  of  the  Clerk  of  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  on  or 
before  the  16th  day  of  August,  1923,  to  the  end 
that  the  record  and  proceedings  aforesaid,  being 
inspected,  the  United  States  Circuit  €ourt  of  Ap- 
peals may  cause  further  to  be  done  therein  to  cor- 
rect that  ert-or,  what  of  right  and  according  to  the 
laws  and  customs  of  the  United  States  should  be 
done. 

Witness  the  Honorable  WILLIAM  H.  TAFT, 
Chief  Justice  of  the  United  States,  this  17th  day  of 
July,  A.  D.  1923. 

Issued  at  office  in  Seattle,  Washington,  with  the 
seal  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Northern 
Division. 

[Seal]  F.   M.   HARSHBERGER, 

Clerk,  of  the  United  States  District  Court,  West- 
ern District  of  Washington. 

Allowed  by 

EDWARD  E.  CUSHMAN, 

Judge. 
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United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

.  In  obedience  to  the  command  of  the  above  writ, 
I  herewith  transmit  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  a  duly 
certified  transcript  of  the  record  and  proceedings 
in  the  within  entitled  cause  with  all  things  con- 
cerning the  same,  in  accordance  with  the  praecipe 
for  transcript  filed  herein. 

In  Witness  Whereof,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington,  Northern  Division. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk  of  the  United  States  District  Court,  Western 
District  of  Washington. 
O.  K.  as  to  form— C.  H.  W.     [353] 

[Endorsed] :  No.  7138.  In  the  District  Court 
of  the  United  S<tates  for  the  Western  District  of 
Washington,  Northern  Division.  United  States  of 
America,  Plaintiff,  vs.  Northern  Pacific  Railway 
Co.,  Defendant.  Writ  of  Error  and  Clerk's  Return. 
Filed  in  the  United  States  District  Court,  Western 
District  of  Washington,  Northern  Division.  Jul. 
18,  1923.  F.  M.  Harshberger,  Clerk.  By  S.  E. 
Leitch,  Deputy. 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILROAD  CO., 

Defendant. 

Citation  and  Admission  of  Service. 

United  States  of  America,  to  the  Northern  Pacific 
Railway  Comipany,  Defendant  herein, 
GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  at  the  city  of  San  Fran- 
cisco, California,  thirty  (30)  days  from  and  after 
the  day  this  citation  bears  date,  pursuant  to  writ 
of  error  filed  in  the  Clerk's  office  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, Northern  Division,  wherein  the  United 
States  of  America  is  plaintiff  in  error  and  you  are 
defendant  in  error,  to  show  cause,  if  any  there  be, 
why  the  judgment  rendered  against  the  said  plain- 
tiff in  error  as  in  said  writ  of  error  mentioned 
should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 

Witness  the   Honorable  EDWARD   E.    CUSH- 

MAN,  Judge  of  the  United  States  District  Court  for 
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the  Western  District  of  Washington,  this  17th  day 
of  July,  1923. 

[Seal]  EDWARD  E.  GUSHMAN, 

Judge  of  the  United  States  District  Court.     [354] 

Due  and  personal  service  of  the  within  citation 
is  admitted  this  18th  day  of  July,  1923. 

0.  H.  WINDERS. 
Attorneys   for   Defendant   and   Defendant   in  Er- 
ror.    [355] 

[Endorsed] :  No.  7138.  In  the  District  Court 
of  the  United  States  for  the  Western  District  of 
Washington,  Northern  Division.  United  States  of 
America,  Plaintiff,  vs.  Northern  Pacific  Railway 
Co.,  Defendant.  Citation  and  Admission  of  Ser- 
vice. Filed  in  the  United  States  District  Court, 
Western  District  of  Washington,  Northern  Divi- 
sion. Jul.  18,  1923.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy. 


[Endorsed]:  No.  4080.  United  ^States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The 
United  States  of  America,  Plaintiff  in  Error,  vs. 
Northern  Pacific  Railway  Company,  a  Corporation, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  the  United  States  District  Court 
of  the  Western  District  of  Washington,  Northern 
Division. 

Filed  August  20,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7138. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 

Defendant. 

Order  Extending  Time  to  and  Including  September 
1,  1923,  to  File  Record  and  Docket  Cause. 

It  appearing  to  this  Court  that  it  is  agreeable 
to  the  above-named  parties  that  the  time  for  filing 
record  on  writ  of  error  be  extended  to  September  1, 
1923; 

It  is  THEREFORE,  ORDERED  that  the  time 
for  filing  record  on  writ  of  error  in  the  above-en- 
titled cause  in  the  Circuit  Court  of  Appeals  be,  and 
it  is  hereby  extended  to  September  1,  1923. 

Done  in  open  court  this  15th  day  of  August, 
1923. 

JEREMIAH  NETERER, 

Judge. 
O.  K.— C.  H.  W. 

No.  7138.  In  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division.  United  States  of  America, 
Plaintiff,  vs.  Northern  Pacific  Railway  Company, 
Defendant.     Order  extending  Time  for  Filing  Rec- 
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orcl  on  Writ  of  Error.  Filed  in  the  United  States 
District  Court,  Western  District  of  WasMngton, 
Northern  Division.  Aug.  15,  1923.  F.  M.  Harsh- 
berger,  Clerk.     By  ,  Deputy. 

[Endorsed] :  No.  4080.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Filed 
Aug.  20,  1923.  F.  D.  Monckton,  Clerk.  By  Paul 
P.  O'Brien,  Deputy  Clerk. 
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V. 

Northern   Pacific    Railway   Company,    defend- 
ant IN  error. 


ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTHERN 
DIVISION. 


BRIEF  AND   ARGUMENT  FOR  PIAINTIFF  IN  ERROR. 


THOS.  P.  REVELLE, 

United  States  Attorney. 
C.  E.  HUGHES, 
Assistant  United  States  Attorney. 
M.  C.  LIST, 
Special  Assistant  to  the  United  States  Attorney, 

Attorneys  for  Plaintiff  in  Error. 
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In  the  United   States   Circuit   Court   of 
Appeals  for  the  Ninth  Circuit. 


The  United  States  of  America,  plain- 
tiff  in  error, 

V.  j-No.4080. 

Northern  Pacific  Railway  Company,  | 
defendant  in  error. 


ERROR  TO  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  WESTERN  DISTRICT  OF  WASHINGTON,  NORTHERN 
DIVISION. 


BRIEF  AND   ARGUMENT   FOR   PLAINTIFF  IN   ERROR. 


STATEMENT  OF  THE   CASE. 

The  Government's  complaint  in  this  case  consists 
of  18  causes  of  action,  all  alleging  violations  of  various 
provisions  of  the  Federal  Safety  Appliance  Acts  and 
Orders  of  the  Interstate  Commerce  Commission, 
issued  pursuant  to  authority  contained  in  these  Acts. 
(Rec.  2.) 

For  convenience,  plaintiff  in  error  is  hereinafter 
referred  to  as  plaintiff,  or  the  Government,  and  the 
defendant  in  error  as  defendant,  or  the  carrier. 

It  might  be  well  to  state  at  the  outset  that  in  this 
case  the  carrier  challenges  the  right  and  duty  of  the 
Government  to  attempt  'Ho  promote  the  safety  of 
employees  and  traveler"  during  the  period  when 
certain  of  its  employees  were  on  a  strike,  and  that  the 

(1) 


fecord  clearly  discloses  that,  during  such  period,  the 
defendant  failed  to  do  all  that  it  could  reasonably  do  in 
the  interest  of  safety. 

There  was  a  verdict  for  the  defendant  on  all 
causes  of  action,  the  verdict  on  the  18th  cause  of  action 
being  directed  by  the  Court.     (Rec.  321.) 

Each  of  the  first  12  causes  of  action  involves  the 
movement  of  a  defective  car  out  of  Auburn,  Wash- 
ington, on  August  31,  1922.  These  12  cars  were 
moved  out  of  Auburn  in  three  commercial  freight 
trains  of  defendant.     (Ex.  A2,  A3,  and  A4.) 

Auburn  is  a  large  freight  division  terminal  of 
defendant  (Rec.  40,  69),  and  during  the  times  in  ques- 
tion approximately  2,500  cars  a  day  were  moved  in 
and  out  of  that  place  (Rec.  199-200). 

None  of  the  12  cars  was  picked  up  and  put  in  a 
train  that  was  merely  passing  through  Auburn 
(Rec.  68),  but  each  of  the  three  trains  was  a  com- 
mercial freight  train  assembled  and  made  up  at 
Auburn  (Rec.  68;  Ex.  A2,  A3,  and  A4),  and  none 
of  them  was  in  any  sense  a  hospital  train  (Rec.  233.) 

The  next  five  causes  of  action,  12  to  17,  inclusive, 
involve  the  movements  of  five  cars  in  three  trains 
out  of  Centralia,  Washington,  another  freight  division 
terminal  (Rec.  69),  and,  as  in  the  Auburn  case^ 
these  three  trains  were  commercial  freight  trains, 
not  hospital  trains,  each  being  made  up  at  Centralia 
(Rec.  69,  233;  Ex.  Al,  A6,  and  A7). 

Both  Auburn  and  Centralia  are  repair  points. 
(Rec.  40,  199,  208.) 


None  oj  the  cars  involved  in  this  case  contained  any 
live  stock  or  perishable  freight,  and  16  of  them  were 
flat  cars,  either  empty  or  loaded  with  logs. 

Train  Extra  1263,  engine  1263,  left  Auburn  at 
10.20  a.  m.  (Rec.  40),  and  included  in  its  28  cars 
were  the  cars  referred  to  in  the  1st,  2nd,  and  10th 
causes  of  action  (Ex.  A3).  Following  are  shown 
the  cars  and  defects  complained  of: 


Count. 

Car. 

Defects. 

1 

N. 

P. 

(flat)  6721 9 

End  handhold  missing;  violation  of 
Commission's  Order.     (Rec.  39,  122.) 

2 

N. 

P. 

(flat)  61585 

Uncoupling  lever  missing;  violation  of 
Sec.  2,  Act  March  2, 1893,  as  amended. 
(Rec.  41,  122.) 

10 

N. 

P. 

(coal)  58618 .... 

I^adder  tread  bent  flat  against  side  of 
car;  violation  of  Commission's  Order. 
(Rec.  43,  123.) 

Ten  of  the  other  cars  in  this  train  were  loaded 
with  logs;  others  were  loaded  with  coal,  wheat,  and 
sheep.     (Ex.  A3.) 

The  3rd  cause  of  action  involves  a  car  (N.  P.  fiat 
car  68327)  moved  out  of  Auburn  in  train  Extra 
1616,  engine  1616,  which  left  at  10.10  a.  m.,  contain- 
ing in  all  50  cars.  (Ex.  A4.)  The  car  in  question 
was  defective  in  that  the  uncoupling  lever  was  miss- 
ing, a  violation  of  Sec.  2  of  the  Act  of  March  2,  1893, 
as  amended.     (Rec.  47,   123.) 

The  remaining  eight  cars  hauled  out  of  Auburn 
moved  from  there  in  a  commercial  train,  No.  930, 
engine  1784,  at  9.50  a.  m.  This  train  consisted  of 
77  cars  (Ex.  A2),  including  24  bad-order  cars  (Rec.  224), 
but  in  what  respect  they  were  in  bad  order,  defendant 


failed  to  show.     The  eight  cars  in  question  and  their 
defects  are  shown  as  follows: 


Count. 

Car. 

Defects. 

4 

5 

6 

7 

8 

9 

11 

12 

N.  P.  (flat)  66150 

N.  P.  (flat)  61611 

N.  P.  (flat)  63242 

N.  P.  (flat)  68347 

N.  P.  (flat)  67105 

N.  P.  (flat)  64764 

N.P.  (flat)  67399 

N.  P.  (flat)  65296 

Hand-brake   wheel   fouled   by    ladinn;; 

violation  Sec.  2,  Act  of  April  14,  1910. 

(Rec.  48,  140.) 
Hand-brake  shaft  bent;  violation  Sec.  2, 

Act  of  April  14,  1910.     (Rec.  49,  141.) 
Same  as  count  5.     (Rec.  51,  141.) 
Side    handhold    missing;    violation    of 

Commission's  Order.     (Rec.  52,  141.) 
Hand-brake    wheel    missing;    violation 

Sec.  2,  Act  of  April  14,  1910.     (Rec. 

54,  142.) 
Side  handholds  (2)  missing;  violation 

Commission's  Order.     (Rec.  54,  142.) 
Side  handhold  missing;  violation  Com- 
mission's Order.     (Rec.  55,  142.) 
Same  as  counts  5  and  6.     (Rec.  56, 142.) 

Twenty-nine  cars  in  this  train  were  loaded  with 
logs.     (Ex.  A2.) 

The  13th  cause  of  action  relates  to  a  car  (N.  P. 
flat  car  61753),  which  left  Centralia  at  7.40  a.  m. 
September  2,  1922,  in  train  Extra,  engines  1261  and 
1611.  At  the  time  it  left  an  end  handhold  was 
fouled  by  the  lading,  leaving  no  clearance,  a  violation 
of  the  Commission's  Order.  (Rec.  57,  142.)  There 
were  39  cars  in  this  commercial  train,  including 
15  cars  of  logs.     (Ex.  Al.) 

The  14th  cause  of  action  involves  a  car  (N.  P.  flat 
car  64036)  that  was  hauled  out  of  Centralia  on  the 
same  day  at  10.30  a.  m.  in  a  commercial  train.  No. 
969,  at  which  time  it  had  a  broken  sill  step,  a  violation 
of  the  Commission's  Order.  (Rec.  59,  142.)  There 
was  some  contradiction  as  to  the  number  of  the  loco- 
motive, but  it  is  immaterial  whether  it  was  No.  1263 


or  1265.     (Rec.  59;  Ex.  A6.)     This  train  contained 
25  cars  when  it  left  CentraUa.     (Ex.  A6.) 

The  other  three  cars  were  hauled  from  Centralia 
on  the  same  day  at  7.15  a.  m.  in  a  commercial  train, 
Extra  1672,  engine  1672,  which  consisted  of  62  cars. 
(Ex.  A7.)     Following  are  the  cars  and  defects: 


Count. 

Car. 

Defects. 

15 

16 

17 

C.,B-&Q- (flat)  90501. 

N.  P.  (box)  24620 

N.  P.  (flat)  63839 

Uncoupling  lever  disconnected;  viola- 
tion Sec.  2,  Act  of  March  2,  1893,  as 
amended.     (Rec.  60,  143.) 

Lock  link  of  coupler  broken;  violation 
Sec.  2,  Act  of  March  2,  1893,  as 
amended.     (Rec.  61, 143.) 

Hand  brake  chain  broken;  violation 
Sec.  2,  Act  of  April  14,  1910.  (Rec. 
62, 143.) 

The  18th  cause  of  action  will  be  referred  to  later. 

The  answer  of  the  defendant  (Rec.  20)  embodied,  1st, 
an  admission  as  to  its  interstate  character  and  move- 
ments of  the  cars  in  question;  2nd,  a  general  denial 
to  the  remaining  allegations  of  each  cause  of  action. 
This  was  followed  by  a  so-called  affirmative  defense 
to  all  counts,  reading,  in  part,  as  follows,  the  italics 
being  ours : 

*  *  *  that  on  the  1st  day  of  July,  1922, 
what  are  known  as  the  joint  shop  craft  em- 
ployees, including  those  engaged  in  the  work 
of  inspecting  and  repairing  cars  and  the  doing 
of  general  mechanical  work  in  connection  with 
their  upkeep,  in  protest  of  an  award  by  the 
United  States  Labor  Board,  a  board  duly 
created  by  an  act  of  Congress  of  the  United 
States,  ceased  their  employment  and  with- 
drew from  the  service  of  this  defendant. 


That  said  joint  shop  craft  employees  so 
leaving  the  service  of  this  defendant  did  so 
notwithstanding  the  orders  and  findings  of 
the  United  States  Labor  Board,  acting  for 
and  on  behalf  of  the  United  States,  and 
without  any  fault  on  the  part  of  this  defend- 
ant, and  that  this  defendant,  pursuant  to  the 
directions  of  said  United  States  Labor  Board^ 
proceeded  to  and  used  its  best  efforts  toward 
obtaining  other  employees  to  perform  the 
services  of  those  who  left  its  service  and  went 
on  strike,  and  endeavored  to  perform  its 
duties  to  the  shipping  public  and  its  other 
duties  as  a  common  carrier,  as  imposed  upon 
it  by  the  so-called  interstate  commerce  act 
and  the  various  amendments  thereto,  and 
that  in  so  doing  it  was  required  to  use  many 
of  its  official  staff  for  the  purpose  of  keeping 
its  railway  system  in  operation  and  move  the 
various  products,  perishable  and  otherwise, 
tendered  to  it  for  transportation,  so  as  to 
keep  the  public  served  by  its  line  of  railroad 
from  sustaining  irreparable  damage  and  pre- 
vent a  shortage  of  food  and  other  necessi- 
ties, and  that  as  a  consequence  of  the  with- 
drawal of  said  shop  craft  employees  it  was 
for  a  period  of  a  number  of  weeks  physically 
impossible  to  keep  accurate  records  of  the 
condition  of  the  various  cars  in  the  service  of 
this  defendant;  that  all  of  said  cars  were 
properly  inspected,  and  that  pursuant  to  the 
request  as  made  by  the  plaintiff,  through  its 
duly  constituted  representatives,  this  defend- 
ant handled  its  equipment  in  a  reasonable 
manner  and  did  not  permit  any  equipm.ent  to 


he  used  which  would  endanger  the  safety  of  op- 
eration or  of  its  employees  or  those  having  busi- 
ness with  this  defendant,  and  that  if  any  of  the 
cars  referred  to  in  the  plaintiffs  complaint  were 
in  the  condition  as  referred  to  therein  the 
same  arose  as  the  result  of  an  emergency,  and 
beyond  the  control  of  this  defendant  and  with- 
oid  any  default  on  its  part,  and  the  defects,  if 
any,  were  remedied  as  soon  as  consistent  in 
view  of  such  emergency  and  after  movements 
made  necessary  thereby,  at  the  then  nearest  most 
available  point  therefor. 

To  this  so-called  affirmative  defense  the  Govern- 
ment filed  a  demurrer,  which  was  overruled  by  the 
lower  Court.     (Rec.  30,  31.) 

A  reply  was  then  filed  by  the  Government,  putting 
in  issue  certain  allegations  of  this  affirmative  de- 
fense.    (Rec.  32.) 

Then  just  before  the  trial  a  motion  was  made  by 
the  Government  to  strike  from  the  answer  this 
affirmative  defense,  which  was  also  overruled.  (Rec. 
37.) 

The  case  proceeded  to  trial.  The  Government 
rested  its  case  on  the  testimony  of  two  inspectors  of 
the  Bureau  of  Safety  of  the  Interstate  Commerce 
Commission.  Each  of  these  witnesses  testified  that 
he  inspected  every  car  in  question  on  at  least  two 
occasions  and  noted  their  defective  condition;  that 
he  saw  each  car  leave  Auburn  or  Centralia  in  the 
train  heretofore  referred  to,  at  which  time  it  was 
still  in  the  same  defective  condition  set  forth  in  the 
Government's   complaint,    (Testimony    Winter,    37, 


8 

and  Weeks,  121, 140.)  Each  inspector  made  an  inde- 
pendent record,  concurrently  made  with  each  inspec- 
tion and  movement  of  each  defective  car,  from  which 
he  refreshed  his  memory.     (Rec.  69,  114,  122.) 

It  was  soon  apparent  from  the  cross-examination 
of  the  Government  witnesses  that  the  defendant 
realized  that  it  could  not  fairly  overcome  the  effect 
of  this  clear  and  positive  evidence  of  the  Govern- 
ment; therefore  it  adopted  the  policy  of  attacking 
the  veracity  and  fairness  of  these  inspectors  by  sug- 
gestive questions  not  only  as  to  their  method  of 
securing  evidence  but  also  with  respect  to  certain 
phases  of  the  strike  situation  and  their  sympathies  in 
connection  therewith.     (Rec.  77,  78,  161,  163,  164.) 

This  was  followed  by  testimony  on  behalf  of  the 
defendant,  practically  all  of  which  was  not  only 
wholly  immaterial  but  purposely  sympathetic  and 
effectively  prejudicial. 

It  was  understood  at  the  outset  of  the  trial,  and 
consented  to  by  the  Court,  that  the  plaintiff  would 
have  an  exception  to  the  testimony  of  each  witness 
of  defendant  relative  to  the  strike.     (Rec.  196.) 

Before  taking  u'p  the  many  phases  of  the  case  we 
desire  particularly  to  call  this  Court's  attention  to 
certain  matters  in  order  that  it  may  be  more  im- 
pressed with  the  many  errors  that  occurred  at  the 
trial,  all  of  which  were  highly  prejudicial: 

In  no  single  instance  did  the  defendant  attempt  to 
show  that  it  was  hauling  any  car  for  the  purpose  of 
repairing  the  defects  complained  of  hy  the  Government. 


There  was  some  little  negative  testimony  to  the 
effect,  and  it  was  defendant's  contention,  that,  ex- 
cepting as  to  the  8th  count,  all  the  remaining  eleven 
cars  hauled  out  of  Auburn  were  in  good  condition  when 
they  left  in  the  trains  in  question.     (Rec.  250,  256,  260.) 

As  to  the  8th  cause  of  action,  there  was  some 
testimony  to  the  effect  that  the  car  was  defective  in 
respects  other  than  that  claimed  by  the  Government 
(a  missing  hand -brake  wheel),  undiscovered  by  de- 
fendant (Rec.  53,  250,  265),  but  no  contention  was 
made  that  defendant  was  hauling  the  car  for  the 
purpose  of  putting  on  a  new  brake  wheel,  or  that 
such  movement  was  necessary  for  the  purpose  of 
remedying  a  slight  but  serious  defect  of  that  kind.  In 
fact,  two  witnesses  of  defendant  who  testified  they 
inspected  this  car  said  it  did  not  have  a  brake  wheel 
missing  (Rec.  250,  265). 

One  of  the  principal  witnesses  for  defendant,  its 
mechanical  superintendent  (Rec.  210,  265),  testified 
that  they  would  make  a  temporary  repair  of  that 
nature  at  Auburn  even  where  the  car  had  other 
defects,  although  in  this  respect  he  was  contradicted 
by  another  of  defendant's  witnesses  who  worked  at 
Auburn.  But  the  testimony  on  behalf  of  defend- 
ant was  significantly  silent  as  to  the  nature  of 
the  ''other  defects"  which  it  was  claimed  had  to  be 
repaired  at  some  point  other  than  Auburn.  This 
may  have  been  because  defendant  thought  these 
other  defects  were  undoubtedly  not  serious,  for  defendant 
alleged  in  its  so-called  affirmative  defense  that  '4t 
did  not  permit  any  equipment  to  be  used  which 
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would  endanger  the  safety  of  operation  or  of  its 
employees."  (Rec.  28.)  But  no  attempt  was  made 
to  prove  such  allegation. 

As  to  the  Centralia  cases,  there  was  also  some  little 
negative  testimony  to  the  effect  that  the  five  cars 
were  also  in  good  condition  when  moved  from  that 
place  in  the  three  trains  in  question.     (Rec.  130,  275.) 

It  will  thus  be  seen  that  if  sixteen  of  the  seventeen 
cars  were  not  defective,  as  claimed  by  the  defendant, 
and  that  if  the  other  car  (8th  count)  was  not  being 
hauled,  nor  had  to  be  hauled  from  Auburn,  for  the 
purpose  of  replacing  a  small  hand  brake  wheel,  the 
mass  of  testimony  relative  to  the  strike,  the  sym- 
pathies of  the  witnesses  in  connection  therewith,  the 
acts  of  sabotage  on  the  part  of  strikers  and  their 
sympathizers,  the  I.  W.  W.  atmosphere  injected  into 
the  case,  were  all  irrelevant,  immaterial,  purposely 
sympathetic,  and  prejudicial. 

But  to  review  these  errors  somewhat  in  detail : 

The  defendant  attempted  to  show,  over  objections, 
that  the  Government  did  not  notify  certain  of 
defendant's  officials  that  the  cars  were  in  bad  condi- 
tion. (Rec.  79.)  This  was  because,  in  the  past, 
the  inspector  (witness  Winter)  had  found  that  such 
reports  did  no  good.  (Rec.  116.)  But  notwith- 
standing that,  and  for  the  purpose  of  clearing  the 
atmosphere  of  any  unfairness  on  the  part  of  the 
Government  witnesses,  the  Court  refused  the  Govern- 
ment's offer  to  prove  by  this  same  witness  that  on 
the  same  day  (August  31st)  he  inspected  about  200 
cars;  that    he    found    approximately    50    of    them 
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defective;  and  that  he  reported  the  result  of  that 
inspection  to  defendant's  officials.     (Rec.  117.) 

It  was  then  suggested  on  cross-examination  that  the 
witness  Winter  was  sympathetic  with  the  strikers, 
and  that  he  did  not  find  certain  defects  but  that  the 
same  had  been  pointed  out  to  him  by  strikers.  (Rec. 
78.)  This  was  somewhat  suggestive,  and  its  pur- 
pose seemed  plainly  apparent;  but  notwithstanding 
which,  the  Court  refused  to  allow  the  witness  Winter 
to  show  how  long  it  was  after  the  strike  went  into 
effect  before  he  reported  any  cases  against  the  North- 
ern Pacific  for  prosecution;  and  similarly,  the  Court 
refused  to  permit  the  witness  to  testify  that  some  of 
the  employees  of  the  Northern  Pacific  had  accused 
him  of  being  too  fair  to  the  company.     (Rec.  118.) 

The  witness  Weeks,  on  cross-examination,  was 
asked  if  the  ^^  company  was  laboring  under  any  burden 
at  that  time  in  the  Centralia  yard."  And  against 
objections,  he  replied  that  there  was  a  strike  on. 
(Rec.  161.) 

But  the  witness  Weeks  was  then  compelled,  on 
cross-examination,  to  go  far  beyond  the  rule  of  reason 
and  evidence  and  admit  that  he  had  heard  that  in  the 
Auburn  and  Centralia  yards,  and  in  other  yards  of 
the  Northern  Pacific  not  involved  in  this  case,  acts 
of  sabotage  had  been  committed  by  strikers  or  their 
sympathizers;  that  is,  that  after  trains  had  been 
made  up,  air  hose  had  been  cut,  grab  irons  knocked 
off,  angle  cocks  damaged,  and  that  the  strikers  or 
sympathizers  had  ''otherwise  attempted  to  render 
the  equipment  defective."     (Rec.  163,  164.) 
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But  for  a  moment  to  refer  to  the  13th  cause  of 
action: 

This  was  a  car  hauled  out  of  CentraUa,  so  loaded 
with  logs  that  they  completely  fouled  the  handhold 
on  the  end  (Rec.  58,  59,  142) ;  the  result  was  that  the 
handhold  had  no  clearance  and  the  brakeman  no 
protection  when  coupling  and  uncoupling  cars. 

The  contention  of  the  defendant  was  that  this  car 
was  not  defective  in  that  respect;  that  the  Northern 
Pacific  flat  cars  were  so  constructedth  at  such  a  situation 
could  not  arise;  and  that  defendant's  officials  had  never 
heard  oj  such  a  case.     (Rec.  130,  131,  226,  227,  277.) 

But  the  Court,  having  admitted  such  testimony, 
refused  to  permit  the  Government  to  prove  by  the 
witness  Winter  that  prior  to  that  time  he  had  fre- 
quently made  reports  to  the  Interstate  Commerce 
Commission  of  flat  cars  being  so  loaded  with  logs  as 
to  foul  the  end  handhold;  and  that  at  the  time  of 
making  such  reports  defendant's  Car  Foreman  and 
its  Inspector  of  Equipment  also  took  down  the  num- 
bers of  such  defective  cars  in  his  presence.     (Rec.  187.) 

As  part  of  defendant's  testimony  to  the  effect  that 
the  car  in  the  13th  cause  of  action  could  not  be  so 
loaded  with  logs  as  to  foul  the  handhold,  witnesses  for 
defe  dant  testified  that  these  cars  had  six-inch  bunks 
on  them,  which  would  raise  the  logs  up ;  also  that  the 
handholds  were  so  applied  to  the  end  sill  as  to  prevent 
such  fouling.     (Rec.  130,  131,  227.) 

But  the  Court  would  not  allow  the  Government 
to  prove  by  several  witnesses  that  during  the  time 
this  trial  was  going  on  they  had  found  a  number  of 
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siTnilar  flat  cars  in  the  Northern  Pacific  yards  with 
handholds  on  the  ends  so  appUed  that  they  could  be 
fouled  by  logs;  and  that  one  such  car  was  found 
that  morning,  June  21st,  1923,  at  Auburn,  so  con- 
structed and  loaded  that  a  shifting  of  the  logs  as 
much  as  one  inch  would  completely  foul  the  hand- 
hold, and  that  such  fact  was  admitted  by  defendant's 
Chief  Car  Inspector,  who  accompanied  these  wit- 
nesses.    (Rec.  194.) 

Then,  with  full  knowledge  that  it  did  not  intend  to 
prove  that  any  car  had  to  be  moved  from  Auburn 
or  Centralia  to  repair  any  appliance  complained  of, 
defendant  further  injected  into  the  case  all  kinds 
of  testimony,  including  hearsay,  relative  to  the 
strike  situation. 

To  put  some  of  this  irrelevant  strike  testimony  in 
a  nutshell: 

The  witness  Crosby,  defendant's  mechanical  super- 
intendent, testified  that  the  machinists  and  car 
repairers,  with  the  exception  of  a  few,  went  on  a  strike 
July  1,  1922;  that  they  had  instructions  not  to  hire 
any  outside  men;  that  the  inspection  and  repair 
work  was  largely  done  by  the  foreman  and  officers 
of  the  road;  that  on  July  18th  they  started  to  hire 
new  men;  that  the  men  worked  long  hours;  that  the 
men  who  were  accustomed  to  office  work  worked 
night  and  day,  and  some  of  them  worked  22  or  23  or 
24  hours  a  day;  that  the  cars  were  assembled  in  a 
train  and  then  inspected ;  that  some  time  prior  to  the 
train  moving  away  the  hose  was  severed;  that  in  one 
case  they  had  22  hose  cut  before  the  train  got  out 
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of  Auburn;  that  in  other  instances  the  air  hose  and 
steam  hose  were  filled  with  waste;  that  the  refrigera- 
tor cars  in  Seattle  had  to  be  set  on  the  steam  track 
and  connected  up  with  steam  so  as  to  keep  those  men 
(strikers  or  sympathizers)  from  filling  them  up  with 
waste  and  other  foreign  substances;  that  it  was  a 
question  of  endurance  so  far  as  the  company  was 
concerned.     (Rec.  196-198.) 

Then  to  intensify  or  pyramid  this  sympathetic, 
prejudicial  testimony,  the  witness  Crosby  was  re- 
quired to  testify  that  they  did  not  have  sufficient 
men  at  Auburn  to  repair  the  20  log  cars  that  left 
Auburn  in  one  of  the  trains  (train  No.  930,  also  con- 
taining eight  of  the  defective  cars  in  question), 
which  20  log  cars  were  being  taken  to  Renton  for 
repairs  (Rec.  198,  199.). 

Now,  these  20  cars  were  not  involved  in  this  case; 
but  even  if  material,  it  was  not  shown  in  what  re- 
spect they  were  defective,  or  what  repairs  were 
made,  or,  more  important  and  germane,  if  relevant, 
what  repairs  were  actually  needed  when  they  left 
Auburn,  or  the  place  where  the  defects  were  first  dis- 
covered, which  was  not  Auburn.     (Rec.  224.) 

Then,  well  knowing  that  it  was  not  corroborative 
of  its  negative  testimony  that  the  cars  were  not  de- 
fective, or  material  to  any  issue,  defendant  also 
proved  by  the  witness  Crosby  that  the  reason  they 
made  no  efforts  to  employ  new  men  before  July  18th 
was  because  of  a  hope  or  impression  that  the  men 
would  come  to  their  senses  and  return  to  work; 
that  defendant's  men  gave  him  to  understand  that 
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they  did  not  leave  because  of  any  dissatisfaction 
with  the  company;  that  the  Chairman  of  the  differ- 
ent crafts  went  back  east,  either  to  Chicago  or  Wash- 
ington, for  the  express  purpose  of  making  a  separate 
agreement  so  far  as  the  Northern  Pacific  was  con- 
cerned, and  that  they  were  refused  by  Mr.  Jewell. 
(Rec.  200.) 

The  witness  McCullough,  then  defendant's  super- 
intendent, was  also  permitted  to  testify  that  at  10 
a.  m.,  July  1st,  he  was  waiting  to  see  what  would 
happen;  that  at  10  o'clock  it  did  happen;  that  all 
the  car  repairers  and  inspectors  at  Seattle,  Tacoma, 
and  Portland  quit ;  that  about  two  old  men  stayed  at 
Tacoma,  and  one  at  Seattle;  that  they  called  in 
volunteers,  who  had  already  been  consolidated; 
that  he  went  to  Auburn  that  day  and  found  only  the 
car  foreman  and  bridge  inspector  working ;  that  under 
normal  conditions  prior  to  July  1st,  and  at  the  time 
of  testifying,  there  were  four  regular  car  inspectors 
working  eight  hours,  and  two  or  three  other  men 
doing  light  repairing  and  oiling ;  that  during  the  strike 
period  and  up  to  August  31st  it  was  a  well-known 
fact  and  not  disguised  that  train  crews  were  keeping 
a  pretty  close  eye  on  the  equipment ;  that  they  used 
to  tell  him  about  it  and  try  to  run  a  bluff  on  him 
about  having  a  large  number  of  cars  leaving  in  a 
defective  condition ;  that  once  in  a  while  they  would 
falter  around  and  hold  up  trains ;  that  some  of  them 
were  particular  alx)ut  taking  a  train  out  if  there 
were  any  defects;  that  they  (the  officers)  were  par- 

61083—23 2 


16 

ticularly  careful  to  see  that  everything  was  fixed, 
but  that  the  men  would  still  try  to  find  fault;  that 
he  did  not  see  any  of  the  cars  involved  in  this  suit;  but 
that  the  car  involved  in  the  8th  count  was  going  to 
Renton  for  general  repairs,  "together  with  twenty- 
three  or  twenty-four  others  just  like  it."  (Rec. 
216-224.) 

Then,  along  the  same  line,  the  witness  Crawford 
was  also  allowed  to  testify  for  the  defendant  to  the 
effect  that  at  that  time  the  Auburn  Terminal  was  as 
busy  as  probably  it  ever  was  or  ever  might  be  again; 
that  the  attitude  of  the  trainmen  was  most  critical; 
that  they  departed  from  their  regular  path  of  duty 
to  inspect  and  examine ;  that  he  had  seen  a  brakeman 
crawl  under  the  cars  to  find  a  defect,  a  thing  which 
they  don't  do  ordinarily  and  would  refuse  to  do  if 
told  to  do  it  ordinarily;  that  they  were  most  particular 
to  find  a  defect;  that  it  was  not  always  a  defect  that 
amounted  to  anything;  but  that  if  it  was  anything 
they  could  kick  about,  they  took  occasion  to  do  so; 
that  the  inspection  forces  consisted  almost  entirely 
of  the  officers;  that  there  was  some  interference  from 
outsiders;  that  there  was  a  great  deal  of  interference 
from  people  who  were  apparently  employees;  that  this 
was  in  connection  with  the  operation  of  the  air 
brakes  and  other  matters  pertaining  to  the  cars. 
(Rec.  248,  249.) 

Then  the  witness  Burnham  was  permitted  to 
testify  that  about  that  time,  August  31st,  the  attitude 
of  the  trainmen  was  most  critical;  that  they  generally 
did  as  much  inspecting  as  the  others;  that  their 
intention  was  to  delay  train  movements;  that  crews 
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held  up  trains,  claiming  something  was  wrong;  that 
this  was  a  common  occurrence  on  train  No.  930;  that 
the  other  brotherhoods  seemed  to  do  everything 
that  they  could  to  help  the  cause  of  the  striking 
shopmen;  that  they  tried  to  make  it  appear  that  the 
inspection  which  was  being  made  was  not  effective; 
that  the  operation  of  the  air  brakes  was  interfered 
with;  that  they  hindered  them  in  every  way  possible. 
(Rec.  254-256.) 

Then  the  witness  Alsip  testified  to  acts  of  sabotage 
(Rec.  268, 269);  also  that  the  situation  at  Centralia 
was  very  critical  around  September  2d ;  that  they  were 
handicapped  in  getting  help  at  Centralia  because  it 
had  a  notorious  reputation  as  an  I.  W.  W.  center; 
that  when  they  did  get  help,  they  would  only  dare  to 
put  them  to  work  in  the  daytime  (Rec.  274,  275). 

Before  concluding  this  statement  of  the  case,  we 
again  desire  to  impress  upon  the  Court  the  fact  that 
in  no  single  instance  was  any  of  the  cars  involved 
in  the  first  seventeen  causes  of  action  being  hauled 
from  Auburn  or  Centralia  for  the  purpose  of  repairing 
any  defect  complained  of.  As  to  the  8th  cause  of 
action,  there  ivas  not  even  a  mere  suggestion  by  de- 
jendant  that  the  hand-brake  wheel  could  not  have 
been  repaired  at  Auburn;  in  fact,  the  defendant  did 
not  know  that  the  brake  wheel  was  missing.  (Rec. 
53.) 

Then,  forgetting  its  so-called  affirmative  defense, 
defendant  introduced  evidence  to  the  effect  that  the 
hand-brake  wheel  on  the  8th  count  car  was  not  missing 
(Rec.  249,  250);  and  similar  testimony  was  given,  on 
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cross-examination,  by  another  of  defendant's  wit- 
nesses (Rec.  265). 

As  to  the  remaining  sixteen  causes  of  action,  the 
defendant  similarly  contended  that  the  cars  were  not 
defective,  and  it  is  evident  that  its  sole  purpose  in 
introducing  the  irrelevant  testimony  about  the  strike, 
the  I.  W.  W.  element,  etc.,  was  to  becloud  the  issues, 
to  create  sympathy,  and  to  prejudice  the  Govern- 
ment's case. 

But  notwithstanding  the  fact  that  repairs  were 
being  regularly  made  at  Auburn  and  Centralia;  that 
sixteen  of  the  seventeen  cars  were  claimed  to  be 
in  good  order  when  hauled  out  of  these  points,  and 
that  the  8th  count  car  was  not  defective  as  alleged 
and  was  not  being  hauled  for  the  purpose  of 
replacing  a  small  brake  wheel,  the  Court  instructed 
the  jury  that  it  was  ^'authorized  to  take  what  the 
evidence  has  shown  regarding  this  strike  into  account 
in  determining  whether  the  movement  was  necessary 
for  the  repair  of  the  cars  and  whether  Auburn  and 
Centralia  were  available  repair  points  for  the  purpose 
of  making  the  repairs  in  the  matters  that  are  claimed 
to  have  been  defective.'^     (Rec.  298.) 

The  18th  cause  of  action  presents  a  question  of  law 
that  was  passed  upon  by  this  Court  in  the  case  of 
United  States  v.  Northern  Pacific  Railway  Company, 
decided  March  18,  1923,  and  reported  in  287  Fed. 
780,  which  the  lower  Court,  in  this  case,  refused  to 
follow,  although  we  can  see  no  difference  between 
the  facts  in  that  and  the  instant  case. 
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Briefly,  the  following  are  the  facts  with  respect  to 
the  18th  cause  of  action: 

On  September  7,  1922,  the  defendant  received  from 
the  Great  Northern  Railroad,  at  the  interchange 
track  between  the  two  roads  in  Seattle,  a  box  car 
loaded  with  wheat  (Rec.  63,  105),  destined,  as  sug- 
gested on  cross-examination  by  a  question  of  de- 
fendant's counsel,  for  some  point  on  defendant's  line 
(Rec.  105,  171).  Without  any  inspection  of  any  kind, 
defendant  received  this  car  and  hauled  it  in  the  de- 
fective condition  (low  coupler  or  drawbar  only  30 
inches  high)  from  the  interchange  track  into  its  Seattle 
yard,  over  one-half  mile  (Rec.  143, 171) .  This  car  was 
in  between  two  other  cai^,  but  it  was  not  necessary  to 
move  the  several  cars  to  the  Northern  Pacific  yard, 
even  had  defendant  not  wanted  to  accept  the  de- 
fective car  in  that  condition;  it  could  have  been 
switched  out  on  the  interchange  track  (Rec.  107, 108) 
and  turned  back  to  the  Great  Northern  for  repairs. 

But  notwithstanding  this  state  of  facts,  the  Court 
directed  a  verdict  for  the  defendant.     (Rec.  293.) 

Without  going  into  detail,  it  is  sufficient  to  say 
that  all  the  defects  complained  of  in  the  eighteen 
causes  of  action  were  of  a  serious  nature  (Rec.  144), 
which  fact  was  not  contradicted. 

It  is  unnecessary  now,  we  believe,  to  refer  to  the 
many  errors  of  the  Court  in  charging  the  jury,  and 
its  failure  to  give  certain  instnictions  requested  by 
the  Government;  these  are  set  forth  in  the  Assign- 
ments of  Error,  beginning  on  the  following  page  and 
will  all  be  discussed  later  on. 
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ASSIGNMENTS  OF  ERROR. 

(1)  The  Court  erred  in  overruling  plaintiff's  de- 
murrer to  the  affirmative  defense  set  forth  in  de- 
fendant's answer.     (Rec.  30,  31.) 

(2)  The  Court  erred  in  overruling  plaintiff's  motion 
to  strike  from  the  defendant's  answer  the  affirmative 
defense  therein  set  forth.     (Rec.  37.) 

(3)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  question  asked  of  the  witness 
Winter  by  counsel  for  the  defendant  and  the  answer 
thereto  (Rec.  79) : 

Q.  Did  you  ever  say  anything  to  Mr.  Burn- 
ham  or  any  of  the  other  gentlemen  there — 
Mr.  Burnham  or  Mr.  Crawford  or  Mr.  All- 
main,  this  gentleman  here,  or  Mr.  Alsip,  back 
here — at  Centralia  about  the  cars  you  are 
complaining  about  in  this  case? 

A.  No,  sir. 

(4)  The  Court  erred  in  refusing  to  allow  the  wit- 
ness Winter  to  answer  the  following  question  asked 
by  counsel  for  plaintiff  (Rec.  116) : 

Q.  State  whether  or  not  you  actually  made 
any  inspection  of  any  other  cars  on  this 
particular  occasion  and  notified  any  officials 
there  of  the  defective  equipment? 

(5)  The  Court  erred  in  refusing  to  allow  the  wit- 
ness Winter  to  ansvv^er  the  following  question  asked 
by  counsel  for  plaintiff  (Rec.  118) : 

Q.  It  has  been  suggested  here  that  there 
was  a  strike  on  and  at  that  time  your  conduct 
in  reporting  these  cases  for  prosecution  was 
not  in  a  spirit  of  fairness.     The  strike  went 
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into  effect  in  July,  I  believe.  How  long  was 
it  after  that  before  you  reported  any  cases 
against  the  Northern  Pacific  for  prosecution? 

(6)  The  Court  erred  in  refusing  to  allow  the 
witness  Winter  to  answer  the  following  question 
asked  by  counsel  for  plaintiff  (Rec.  118): 

Q.  Mr.  Winter,  Mr.  Winders  asked  you  if 
it  was  not  true  that  to  your  knowledge  some 
of  the  men  were  not  loyal  to  the  Northern 
Pacific  and  pointed  out  defects  to  you  upon 
which  you  based  your  prosecution.  I  am 
going  to  ask  you  to  state  whether  or  not  it  is 
true  that  the  employees  of  the  Northern 
Pacific  did  not  accuse  you  of  being  too  fair 
to  the  Northern  Pacific? 

(7)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  questions  asked  of  the  witness 
Weeks  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  161): 

Q.  I  mean  just  what  I  said.  Was  the  com- 
pany laboring  under  any  burden  at  that  time 
in  the  Centralia  yard?     Any  unusual  burden? 

Q.  Was  there  a  strike  on  in  the  Centralia 
yard? 

Q.  Was  there  a  strike  on? 

A.  Yes,  sir. 

(8)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  questions  asked  of  the  witness 
Weeks  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  161,  163): 

Q.  Isn't  it  a  fact  that  your  attention  was 
called  to  the  fact  that  in  the  Centralia  yard, 
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the  Auburn  yard,  and  other  yards  of  the 
Northern  Pacific,  after  a  train  was  made  up 
and  defects  were  repaired,  either  the  strikers 
or  sympathizers  with  the  strikers  would  come 
along,  cut  the  air  hose,  and  knock  off  grab- 
irons  ? 

Q,  You  have  testified  that  you  had  learned 
that  there  was  a  strike  down  at  Centralia.  I 
will  ask  you  if  your  attention  was  not  called  ^ 
both  at  Centralia  and  Auburn — and  if  you 
were  in  the  Tacoma  yard,  and  in  the  Ellens- 
burg  Northern  Pacific  yard,  and  in  Spokane, 
that  after  trains  had  been  made  up  and  the 
road  engine  had  been  attached,  either  the 
strikers  or  their  sympathizers  came  along  and 
cut  the  air  hose,  damaged  the  angle  cocks,  and 
otherwise  attempted  to  render  the  equipment 
defective. 

A.  I  have  been  told  that. 

(9)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  question  asked  of  the  witness 
Weeks  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  172): 

Q.  It  is  your  opinion,  Mr.  Weeks,  knowing 
the  conditions  you  did  know  at  that  time,  that 
it  would  have  been  reasonably  safe  for  any 
man — official  or  new  employees  of  the  North- 
ern Pacific — to  go  out  on  that  transfer  between 
the  street  car  track  and  Whatcom  Avenue  and 
attempt  at  that  time  to  have  shimmed  up  or 
repaired  this  drawbar? 

A.  It  would  have  been  as  safe  there  as  any 
other  place  on  the  road,  in  my  opinion. 


(10)  The  Court  erred  in  refusing  to  allow  the 
plaintiff  to  prove  by  the  witness  Winter  that  prior  to 
the  time  involved  in  this  case  he  had  frequently 
made  reports  to  the  Interstate  Commerce  Commission 
of  Northern  Pacific  flat  cars  being  so  loaded  with  logs 
as  to  foul  the  end  handhold;  that  at  the  time  of 
making  such  reports  the  Car  Foreman  and  Inspector 
of  Equipment  of  the  defendant  also  took  the  numbers 
of  such  cars  in  his  presence.     (Rec.  187.) 

(11)  The  court  erred  in  refusing  to  allow  the  plain- 
tiff to  prove  by  the  witness  Winter  that  on  the  morn- 
ing of  June  20,  1923,  in  company  with  Mr.  Pitts, 
another  inspector  of  the  Interstate  Commerce  Com- 
mission, and  a  Mr.  Hazen,  defendant's  Chief  Car 
Inspector  at  Auburn,  they  made  an  inspection  of  a 
number  of  flat  cars  similar  to  the  one  involved  in  this 
case,  and  that  the  bunks  on  same  were  only  four 
inches  in  height.     (Rec.  193.) 

(12)  The  Court  erred  in  refusing  to  allow  plaintiff 
to  prove  by  the  witness  Winter  that  at  the  same 
time  and  place  and  in  company  with  the  same  per- 
sons mentioned  in  Assignment  of  Error  No.  11  they 
found  a  car  similar  to  the  one  involved  in  this  case 
loaded  with  logs;  that  there  was  just  practically  three 
inches  clearance  between  the  logs  and  the  handhold, 
and  that  if  the  logs  shifted  as  much  as  one  inch  the 
logs  on  that  car  would  have  completely  fouled  the 
handhold  on  the  end  of  the  car,  and  that  this  fact  was 
so  admitted  by  defendant's  Chief  Car  Inspector. 
(Rec.  194.) 
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(13)  The  Court  erred  in  overruling  plaintiff's  ob- 
jections to  the  following  question  asked  of  the  wit- 
ness Crosby  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  196-198) : 

Q.  I  wish  you  would  state  to  the  jury 
briefly  and  clearly  so  they  can  hear  you 
the  conditions  confronting  the  operations  of 
the  Northern  Pacific  so  far  as  its  equipment 
was  concerned,  so  far  as  inspectors  and  car 
repairs  were  concerned,  from  the  1st  of  July 
up  to  the  2nd  of  September,  with  particular 
reference  to  Auburn  and  Centralia. 

A.  On  the  first  of  July,  as  practically 
everyone  knows,  and  of  course  railroad  men 
better  than  anyone  else,  the  railroad  em- 
ployees right  down  to  the  wipers  went  out — 
I  think  in  Seattle  a  few  wipers  remained. 
So  far  as  the  car  repairers  and  mechanics 
and  everything  of  that  kind  is  concerned, 
they  walked  off  the  job.  We  had  instruc- 
tions not  to  hire  any  outside  men,  and  as  a 
result  of  that  it  devolved  on  the  officers  and 
men,  the  few  who  remained — of  course  the 
foremen,  car  foremen,  in  practically  all  cases 
remained  to  work.  They  did  at  Auburn  and 
at  points  where  Mr.  Winter  has  mentioned. 
Besides  the  foremen,  the  work  was  largely 
done  by  other  officers  of  the  railroad.  That 
condition  continued  up  until  July  18,  when 
we  started  to  hire  a  few  men,  the  best,  of 
course,  that  we  could  secure.  But,  as  you 
all  know,  the  men  that  we  could  hire  under 
those  conditions  were  not  like  the  men  that 
ordinarily  do  that  work.     However,  we  did 
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get  some  good  men  after  a  while.  We  strug- 
gled along  and  did  the  best  we  could  with 
what  we  had  to  do  it  with.  The  men  worked 
long  hours.  The  men  who  were  accustomed 
to  office  work  worked  night  and  day,  and  some 
of  them  worked  22  or  23  or  24  hours  a  day; 
couldn't  work  any  more  than  that.  We 
worked  along  in  that  way.  Now,  I  have 
heard  some  matters  brought  out  here  in 
connection  with  the  inspection  of  trains  that 
really  seemed  inconsistent  to  me,  in  that  the 
cars  were  not  inspected  in  the  way  that  they 
were  ordinarily  inspected  when  we  have  the 
regular  organized  force  of  inspectors.  That 
was  true.  We  did  not  have  the  men  to  do 
it.  The  cars  were  assembled  in  the  train, 
and  they  were  inspected  by  these  officers  that 
I  have  mentioned.  Sometimes  prior  to  the 
train  moving  away — as  has  been  brought  out 
here — the  hose  were  either  severed — generally 
I  will  say  they  were  stabbed  with  a  knife 
blade,  not  cut  in  two,  just  a  knife  blade 
inserted — and  in  one  case  we  had  22  hose  cut 
before  we  got  out  of  Auburn.  In  other 
instances  we  had  to  go  around — the  hose 
were  filled  with  waste,  both  the  air  hose  and 
the  steam  hose.  The  refrigerator  cars  here 
in  Seattle  we  had  to  set  them  on  the  steam 
track  and  connect  them  up  with  steam  so  as 
to  keep  those  men  from  filling  them  up  with 
waste  and  other  foreign  substances.  Taking 
the  whole  matter,  it  was  a  question  of  endur- 
ance so  far  as  the  Company  was  concerned. 
Everybody  was  working  the  constitutional 
limit.     Every  nerve  was  strained.     There  is 
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no  question  about  that.  I  don't  know  of 
anything  that  could  have  been  done  that  was 
not  done  with  the  force  available. 

(14)  The  Court  erred  in  overruling  plaintiff's  ob- 
jections to  the  following  question  asked  of  the  wit- 
ness Crosby  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  198,  199): 

Q.  On  the  31st  of  August,  the  evidence  will 
show,  on  train  leaving  Auburn  as  was  testified 
at  9.50 — as  a  matter  of  fact  it  registered  out 
at  ten — he  had  on  that  twenty  log  cars  in 
defective  condition  taking  them  to  Renton  to 
be  repaired  at  the  Renton  car  works.  Did 
we  at  that  time  on  the  31st  of  August  have 
men  available  to  put  them  in  condition  at 
Auburn  ? 

A.  I  would  say  no.  We  did  have  men  but 
not  sufficient. 

(15)  The  Court  erred  in  overruling  plaintiff's  ob- 
jections to  the  following  questions  asked  of  the 
witness  Crosby  by  counsel  for  defendant  and  the 
replies  thereto  (Rec.  200,  201) : 

Q.  Now,  Mr.  Crosby,  when  was  it  that  the 
Northern  Pacific — or  was  there  any  particular 
reason  why  the  Northern  Pacific  did  not 
start  to  hire  any  men  until  about  the  18th 
of  August — 18th  of  July,  I  should  say"? 

A.  Our  purpose  for  not  employing  men  was 
by  reason  of  our  having  the  hope  or  an  im- 
pression that  the  men  would  come  to  their 
senses  and  return  to  work.  Our  men  who 
left  the  service  did  not  do  so  because  of  any 
dissatisfaction  that  they  had  with  the  North- 
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em  Pacific.  That  is,  they  all  gave  me  to 
understand  that.  I  am  pretty  close  to  the 
workingmen. 

Q.  Was  there  any  of  these  men  went  back 
East  at  that  time,  Mr.  Crosby,  or  not? 

A.  The  chairman  of  the  different  crafts.  I 
don't  know  just  how  many  of  them  went 
either  to  Chicago  or  Washington  for  the  ex- 
press purpose  of  making  a  separate  agreement 
in  so  far  as  the  Northern  Pacific  was  concerned 
and  were  refused  b}^  Mr.  Jewell.  I  was  looking 
up  some  letters  on  that.  I  did  not  have  time 
before  I  left  the  office.     We  have  it  on  record. 

Q.  It  was  not  until  after  those  men  re- 
turned that  you  tried  to  hire  outsiders  ? 

A.  I  can't  remember  the  date  that  they 
went  down;  I  would  not  want  to  testify  on 
that.     I  don't  believe  that  we  did. 

(16)  The  Court  erred  in  overruling  plaintiff's 
objections  to  the  following  question  asked  of  the 
witness  Crosby  by  counsel  for  defendant  and  the 
reply  thereto  (Rec.  201) : 

Q.  Was  the  situation  such  in  Seattle,  Mr. 
Crosby,  that  you  would  have  permitted  any 
of  the  officials  of  the  Northern  Pacific  or  any 
new  ernployees  of  the  Northern  Pacific  to  at- 
tempt to  make  any  repairs  to  cars  on  this 
transfer  track  along  Whatcom  Avenue,  hav- 
ing the  standpoint  of  the  safety  of  the  men 
and  the  safety  of  the  equipment  and  the 
property  in  mind? 

A.  No;  I  would  not  expect  men  to  work 
there.  I  never  send  men  to  do  what  I  would 
not  care  to  do  myself.  I  would  not  care  to 
work  there  myself. 
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(17)  The  Court  erred  in  overniling  plaintiff's 
objections  to  the  following  question  asked  of  the 
witness  McCuUough  by  counsel  for  defendant  and 
the  answer  thereto  (Rec.  215,  216) : 

Q.  On  July  1st  what  were  5^ou  doing? 

A.  On  July  1st  at  10.00  a.  m.  I  was  waiting 
to  see  what  would  happen.  At  10.00  o'clock 
it  did  happen.  Everybody  quit — all  the  car 
repairers,  inspectors  taking  cars  of  the  equip- 
ment at  Seattle,  Tacoma,  and  at  Portland. 
I  believe  about  two  old  men  staj^ed  to  work 
at  Tacoma.  I  believe  one  at  Seattle.  Then 
we  made  the  necessary  arrangements ;  we  called 
in  volunteers.  We  had  them,  already  con- 
solidated. We  got  in  touch  with  them  and 
kept  our  King  Street  station  working  and 
getting  our  passenger  trains  out  of  town. 
That  is  the  first  thing  that  we  did  that  after- 
noon. The  next  morning  I  got  over  into 
Auburn  and  Kent.  I  found  the  situation  over 
in  Auburn — I  went  out  there  July  1st  and  I 
found  the  car  foreman  and  the  bridge  inspector 
the  only  two  men  working  in  the  yards  in- 
specting trains. 

(18)  The  Court  erred  in  overruling  plaintiff's  ob- 
jection to  the  following  questions  asked  of  the  witness 
McCullough  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  216-218): 

Q.  You  were  familiar  with  the  conditions  in 
Seattle  and  Auburn  up  to  the  31st  of  August, 
were  you,  Mr.  McCullough? 

A.  Yes,  sir. 

Q.  When  was  it  that  the  company  first 
started  to  employ  new  men? 
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A.  We  were  directed  to  not  do  it,  and  I 
think  that  ban  was  Ufted  on  either  July  18th  or 
21st.  I  am  not  positive.  I  believe  it  was 
July  18th. 

Q.  Just  tell  the  jury  now,  up  to  August  31st, 
what  the  conditions  incident  to  and  surround- 
ing the  operation  of  the  Auburn  yards  were 
with  reference  to  the  inspection  of  trains  and 
the  making  of  repairs  at  that  point,  and  in 
what  way  it  was  different  from  normal  *? 

A.  Under  normal  conditions  and  prior  to 
July  1st,  and  at  the  present  time,  there  are 
four  regular  car  inspectors  working  eight-hour 
shifts,  and  two  or  three  other  men  doing  light 
repairing  and  oiling,  and  so  forth.  Probably 
somewhere  between  20  and  25  men  employed 
at  Auburn  inspecting  cars  and  making  light 
repairs  and  taking  care  of  oiling  boxes. 

Q.  When  with  reference  to  the  cars  being 
put  on  the  train  are  these  repairs  made'? 

A.  Normally? 

Q.  Prior  to  the  strike ;  and  now. 

A.  Most  all  of  the  repairs  were  made  on  the 
repair  track,  except  small  defects  which  in- 
spectors would  find. 

Q.  You  are  talking  about  during  the  strike 
period  ? 

A.  No;  now. 

(19)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  questions  asked  of  the  witness 
McCullough  by  counsel  for  defendant  and  the  answers 
thereto  (Rec.  219,  220) : 

Q.  During  this  same  period  up  to  August 
31st,  what  is  the  fact  as  to  whether  or  not 
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these  train  crews  were  keeping  a  pretty  close 
eye  on  the  equipment? 

A.  That  was  a  fact  that  was  well  known 
and  not  disguised.  They  frequently  used  to 
tell  me  about  it  and  try  to  run  a  bluff  on  me 
about  having  a  large  number  of  cars  leaving 
in  a  defective  condition.  I  asked  them  to 
give  me  the  car  numbers,  and  told  them  if 
they  found  any  cars  defective  I  would  be  very 
glad  to  have  them  show  me.  I  told  that  to 
the  chairman  of  the  Brotherhood  Committee. 

Q,  Would  they  sometimes  hold  up  the 
trains  ? 

A.  Once  in  a  while  they  would  falter  around 
there  about  something. 

Q.  Were  they  particular  about  refusing  to 
take  the  train  out  if  there  were  any  defects? 

A.  Oh,  yes.  Not  all  of  them.  Certain  men. 
We  would  be  particularly  careful  to  see  that 
everything  was  fixed.  They  would  still  be 
trying  to  find  fault. 

Q.  These  questions  that  I  am  asking  you 
are  general  questions.  You  did  not  see  those 
particular  cars  yourself,  did  you? 

A.  You  mean  that  the  suit  was  brought 
on? 

Q.  Yes,  sir. 

A.  No,  sir.  I  might  have  seen  them  at 
other  dates. 

(20)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  questions  asked  of  the  witness 
McCuUough  with  respect  to  car  No.  67105  and  the 
answer  thereto  (Rec.  223,  224): 
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Q.  That  is  the  eighth  cause  of  action.  What 
was  the  condition  of  that  car  when  it  left 
Auburn  ? 

Q.  Why  was  it  going  to  Renton? 

A.  For  general  repairs  together  with  twenty- 
three  or  twenty-four  others  just  like  it. 

(21)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  question  asked  of  the  witness 
McCullough  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  226) : 

Q.  What  efforts  had  you  used  toward  get- 
ting men  at  Auburn  for  the  purpose  of  keeping 
equipment  in  repair  and  keeping  commerce 
passing  through  there  moving? 

A.  After  we  were  authorized  to  employ  men 
almost  everything  was  done  to  secure  them; 
through  advertising,  men  personally  sent  to 
different  places — I  think  we  sent  one  man  to 
Los  Angeles  or  San  Francisco,  I  don't  know 
which — men  were  shipped  in  from  all  parts  of 
the  country.  We  had  an  office  open  in  the 
Arcade  Building  in  Seattle.  Every  newspaper 
carried  one  or  more  advertisements.  We 
would  hire  any  man,  didn't  care  what  he  was, 
to  go  out  and  get  some  of  the  work  done. 

(22)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  questions  asked  of  the  witness 
McCullough  by  counsel  for  defendant  and  the  answers 
thereto  (Rec.  229) : 

Q.  Supt.  McCullough,  being  familiar  with 
the  situation  that  existed  in  Seattle  on  the  31st 
day  of  August — or  rather  on  the  7th  day  of 
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September — would  you  say  that  it  would  be 
reasonable  to  have  attempted  to  make  repairs 
of  any  character  upon  that  transfer  track, 
located,  as  it  was,  in  the  public  street  and  not 
on  the  property  of  the  company,  and  between 
the  street  car  track  and  the  paved  portion  of 
Whatcom  Avenue? 

A.  It  would  be  very  unsafe,  unless  the  men 
doing  the  work  were  heavily  guarded. 

Q.  Would  it,  in  your  opinion,  knowing  the 
situation  and  the  obligations  of  the  company 
to  the  city  and  the  officials  of  the  city  and  the 
government — would  it  have  been  counte- 
nanced by  anyone  exposing  the  men  out  there 
at  that  time  for  the  making  of  repairs'? 

A.  My  impression  is  it  would  not. 

Q.  As  a  matter  of  fact,  at  that  time  the 
United  States  was  trying  to  furnish  protec- 
tion, was  it  not? 

A.  Yes,  sir;  and  we  refrained  from  putting 
even  inspectors  out  there.  It  was  one  of  the 
last  things  that  we  would  have  done,  because 
we  did  not  want  to  put  them  there.  We  were 
afraid. 

(23)  The  Court  erred  in  overruling  plaintiff's  objec- 
tion to  the  following  question  askfed  of  the  witness 
Crawford  by  counsel  for  defendant  and  the  enswer 
thereto  (Rec.  248,  249) : 

Q.  What  was  the  situation  out  there  around 
about  the  1st  of  September?  Just  tell  the  jury 
with  reference  to  the  work  and  with  reference 
to  the  trains  going  out,  and  the  conduct  of  the 
conductors — of  some  of  the  conductors — and 
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brakemen  iti  taking  out  their  train.    You  were 
there.     Tell  them. 

A.  In  the  first  place,  we  were  doing  a  very 
large  volume  of  business.  The  Auburn  termi- 
nal was  as  busy  then  as  probably  it  ever  was 
or  ever  may  be  again.  The  attitude  of  the 
trainmen  was  most  critical.  I  mean  by  that 
that  they  departed  from  their  regular  path  of 
duty  to  inspect  and  examine.  I  have  seen  a 
brakeman  crawl  under  the  cars  to  find  a  de- 
fect, a  thing  which  they  don't  do  ordinarily, 
and  would  refuse  to  do  if  they  were  told  to 
do  it  ordinarily.  So  that,  in  addition  to  our 
inspection,  which  was  close,  we  had  the  as- 
sistance in  that  way  of  the  conductor  and  his 
three  brakemen.  And,  as  I  say,  they  were 
most  particular  to  find  a  defect.  It  was  not 
always  a  defect  which  amounted  to  anything; 
but  if  it  was  anything  they  could  kick  about, 
they  took  the  occasion  to  do  so,  and  we  either 
repaired  the  car  without  dispute  or  carded  it 
"bad  order"  and  had  it  sent  out  of  the  train. 
The  inspection  force  consisted  almost  entirely 
of  the  officers  of  the  company,  and  there  was 
some  interference  from  outsiders — a  great  deal 
of  interference  from  people  who  were  appar- 
ently our  employees —  in  connection  with  the 
operation  of  the  air  brakes  on  the  train  and 
other  matters  pertaining  to  the  cars. 

(24)  The  Court  erred  in  overruling  plaintiff's  ob- 
jection to  the  following  questions  asked  of  the  witness 
Burnham  by  counsel  for  defendant  and  the  answers 
thereto  (Rec.  254-256) : 
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Q.  What  was  the  attitude  along  about  the 
31st  of  August  of  the  train  crews  with  reference 
to  taking  out  trains  ?  Was  it  critical  or  other- 
wise? 

A.  They  were  very  critical.  As  a  matter  of 
fact,  the  train  crews  generally  did  as  much 
inspecting  as  we  did.  The  intention  was  to 
delay  the  movement  of  trains  as  much  as  pos- 
sible. That  was  the  impression  we  gained — 
the  only  impression  that  we  could  gain  after 
what  we  saw  they  were  doing. 

Q.  At  that  time  were  your  trains  being- 
held  up  by  these  crews  claiming  something 
was  wrong? 

A.  Yes,  sir. 

Q.  Was  that  a  common  occurrence? 

A.  That  was  a  common  occurrence  on  train 
930. 

Q.  That  is,  this  train  that  went  out  of 
Narco? 

A.  Yes,  sir. 

Q.  Just  tell  the  jury  about  what  conditions 
were  around  there  at  that  time,  Mr.  Burnham. 

A.  The  other  brotherhoods  seemed  to  do 
everything  that  they  could  to  help  the  cause 
of  the  striking  shopmen.  That  is,  they  tried 
to  make  it  appear  that  the  inspection  which 
was  being  made  by  the  men  that  were  there 
was  not  effective,  and  they  even  went  so  far 
as  to  cut  the  hose  after  we  had — I  will  have 
to  explain  that  first  before  I  get  into  that. 
The  first  thing  we  did,  we  asked  the  engineer 
to  apply  the  air.  Then  we  went  along  the 
train  and  made  an  inspection  of  the  hose  to 
see  if  there  was  any  leaky  hose  or  anything 
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else  that  might  appear.  Then  we  asked  the 
engineer  to  release  the  air.  We  would  find 
in  some  cases  that  after  the  air  had  been 
applied  angle  cocks  had  been  turned,  or 
sometimes  if  we  happened  to  be  in  the  center 
of  the  train — a  train  of  75  cars — some  way 
or  other  the  angle  cocks  at  the  rear  of  the 
train  were  opened  up  so  the  brakes  were  not 
efTective.  As  a  matter  of  fact,  they  hindered 
us  in  every  way  possible. 

(25)  The  Court  erred  in  overruling  plaintiff's  ob- 
jection to  the  following  question  asked  of  the  wit- 
ness Alsip  by  counsel  for  defendant  and  the  answer 
thereto  (Rec.  268,  269): 

Q.  What  were  the  conditions  on  that  date, 
that  is,  the  surrounding  conditions,  as  to — 
well,  as  to  your  safety  at  night,  and  what  was 
being  done  to  your  equipment  after  you  had 
it  examined  and  attempted  to  repair  it? 

A.  I  think  probably  we  had  as  much 
interference  at  Centralia  as  any  other  one 
place  in  the  Northwest  territory.  First  of  all, 
Centralia  is  a  notorious  place,  as  you  know. 
We  were  continually  interfered  with  in  making 
up  our  trains  and  inspecting  our  trains  and 
connecting  the  air.  Even  after  we  had  passed 
one  of  our  trains  and  given  the  engineer  the 
signal  to  set  the  air  and  release  the  air  we  have 
found  and  been  notified  in  some  cases  of 
malicious  acts  on  the  part  of  unknown  persons 
which  resulted  in  defects  such  as  we  are 
talking  about  now — cutting  levers  discon- 
nected, air  hose  cut  or  pulled  apart,  and  in 
some  instances  the  stirrups  were  bent  off  by 
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the  use  of  bars,  same  as  we  would  use  in 
straightening  and  opening  the  angle  cock  to 
prevent  our  getting  a  full  air  pressure.  And 
numerous  other  things  such  as  Mr.  Crosby 
spoke  of — waste  being  placed  in  the  hose, 
and  the  gaskets  taken  out,  and  numerous 
other  things. 

(26)  The  Court  erred  in  overruling  plaintiff's 
objection  to  the  following  questions  asked  of  the 
witness  Alsip  by  counsel  for  defendant  and  the 
answers  thereto  (Rec.  274,  275,  288) : 

/  Q.  I  don't  know  whether  I  asked  you  or 

not,  but  how  were  you  being  treated  along 
this  time  when  things  got  very  critical  about 
the  2nd  of  September  by  the  train  crews 
when  taking  out  their  trains'?  Were  they 
particular  about  the  condition  of  their  equip- 
ment when  it  went  out  of  Centralia? 

A.  They  were  giving  the  trains  as  good  an 
inspection  as  we  could  possibly  give  them, 
and  they  had  instructions  from  their  various 
officers — their  organizations — to  take  records 
and  report  any  cars  that  were  not  in  shape 
and  also  to  refuse  to  take  them.  In  many 
cases  they  would  delay  the  trains.  I  have 
seen  trains  in  Centralia  delayed  as  high  as 
one  hour  waiting  for  some  of  us  to  come 
and  make  some  minor  repair  or  to  have  a 
car  set  out,  and  in  some  instances  I  have 
had  to  use  this  particular  crew  that  was 
objecting  to  the  condition  of  the  car  to  make 
a  set-out  of  the  car,  because  the  switch 
engines  were  not  available.  The  situation — 
the  condition  was  very  critical,  especially  at 


37 

Centralia.  That  is  borne  out  by  not  only 
the  records  but  the  news  items  during  that 
time  that  we  were  not  able  to  get  help  at 
Centralia,  largely  for  the  reason  that  Centralia 
had  a  notorious  reputation  as  an  I.  W.  W. 
center.  While  a  great  many  other  points 
were  supplied  with  help,  we  could  not  get 
men  to  go  to  Centralia.  When  we  did,  we 
only  dared  to  put  them  to  work  in  the  day- 
time. That  left  Mr.  Nixon  and  myself  to 
work  in  the  nights  continuously.  In  fact,  I 
was  not  released  at  Centralia  until  October 
12th.  I  was  continually  in  service  from  July 
1st  to  October  12th.  Only  by  the  aid  of 
my  automobile  we  were  able  to  keep  up 
with  the  game. 

Q.  You  knew  the  men  that  you  were  able 
to  get? 

A.  I  know  we  were  having  a  great  deal  of 
difficulty  to  get  any  men  to  go  to  Centralia 
at  that  time  by  reason  of  the  I.  W.  W.  and 
other  elements  that  seemed  to  infest  that 
particular  locality. 

(27)  The  Court  erred  in  refusing  to  allow  the 
witness  Weeks  to  answer  the  following  questions 
asked  by  counsel  for  plaintiff  (Rec.  292): 

Q.  Mr.  Weeks,  some  question  has  been 
brought  into  this  case  by  some  of  the  witnesses, 
particularly  Mr.  Alsip.  He  said  these  cars 
were  not  equipped  with  handholds  on  the  end 
of  the  flat  cars  so  that  they  could  come  up  to 
less  than  two  inches  from  the  top  of  the  floor. 
I  am  going  to  ask  you  to  state  if  you  recently 
made  any  inspections  of  any  flat  cars  for  the 
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with  handholds  that  come  up  to  less  than 
two  inches  from  the  top  of  the  floor. 

Q.  I  want  to  make  it  a  little  more  definite. 
I  am  going  to  ask  the  witness  one  more  ques- 
tion. Mr.  Weeks,  state  whether  or  not  yester- 
day morning  you  inspected  a  number  of  flat 
cars  in  the  yards  of  the  Northern  Pacific  for 
the  purpose  of  ascertaining  whether  or  not  the 
handholds  on  the  ends  were  applied  at  the 
top  so  that  they  could  be  fouled  by  lumber  or 
logs. 
(28)  The  Court  erred  in  that  part  of  its  charge  to 
the  jury,  wherein  it  said  (Rec.  298,  310) : 

There  has  been  considerable  said  in  the  evi- 
dence and  in  the  argument  regarding  the 
effect  of  the  strike.  You  are  authorized  to 
take  what  the  evidence  has  shown  regarding 
this  strike  into  account  in  determining  whether 
the  movement  was  necessary  for  the  repair  of 
the  cars  and  whether  Auburn  and  Centralia 
were  available  repair  points  for  the  purpose 
of  making  the  repairs  in  the  matters  that  are 
claimed  to  have  been  defective.  You  can 
readily  comprehend  that  in  establishing  a 
railroad  every  station  does  not  have  to  be  a 
repair  point  for  all  purposes  or  for  the  pur- 
pose of  repairing  all  kinds  of  defects.  If  the 
railroad  had  established  at  division  stations 
and  other  points  facilities  for  making  repairs, 
and  the  strike  came  along  and  rendered  some 
of  them  unavailable,  they  would  cease  to  be 
available  repair  points  by  reason  of  the  strike; 
that  is,  it  would  not  only  be  necessary  to  have 
tracks  and  shops,  tools,  equipment,  and  ma- 
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chinery;  and  if  the  strike  assumed  such  pro- 
portions that  they  could  not  get  men  at  those 
particular  points  to  work  because  of  the 
friction  growing  out  of  the  strike,  it  might  be 
concluded,  if  the  evidence  was  sufficient,  that 
they  had  ceased  to  be  available  repair  points, 
and  it  would  not  be  a  violation  of  this  law  to 
move  a  car  to  a  repair  point  and  remedy  the 
defects  where  that  condition  did  not  exist,  or 
was  not  so  acute,  or  where  the  friction  was  not 
so  great. 

(29)  The  Court  erred  in  that  part  of  its  charge  to 
the  jury  wherein  it  said  (Rec.  299,  312): 

A  strike,  as  you  all  know,  and  all  of  us 
know,  as  a  matter  of  common  knowledge, 
tends  to  array  men  on  the  two  sides  of  the 
question.  They  have  their  sympathizers,  and 
when  their  sympathy  is  aroused  it  can  affect 
their  judgment  and  can  affect  their  powers 
of  observation.  A  bent  brake  staff  that  would 
not  be  a  serious  matter  somj.etim.es,  if  m.en  get 
excited  and  are  S3'^mpathizing  with  one  side 
or  the  other,  it  might  be  magnified  and  might 
be  minimized.     It  works  both  ways. 

(30)  The  Court  erred  in  that  part  of  its  charge  to 
the  jury  wherein  it  said  (Rec.  308,  312)  : 

If  the  inspection  is  made  within  a  reasonable 
time  before  the  train  leaves  and  the  com.- 
pany — the  defendant — has  no  reasonable  ap- 
prehension that  there  is  any  movement  of 
the  train  or  that  it  is  subjected  to  any  con- 
dition that  is  going  to  put  it  out  of  repair  after 
inspection  before  it  has  left,  if  mischievous 
individuals  for  any  reason  after  that  inspection 
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inflict  defects  or  damage  upon  the  cars  that 
result  in  penalty  defects,  tlie  company  would 
not  be  liable,  if  it  did  not  discover  them  until 
it  was  out  on  the  line,  unless  the  circumstances 
were  such  as  to  render  them  so  glaring  that 
they  could  not  be  overlooked  in  the  exercise 
of  that  high  degree  of  care  to  which  they  are 
bound  by  the  Act. 

(31)  The  Court  erred  in  that  part  of  its  charge  to 
the  jury  wherein  it  said  (Rec.  309,  312) : 

After  the  inspection,  if  it  is  made  a  reason- 
able tim.e  before  the  departure  of  the  train, 
the  train  should  be  considered  as  upon  the 
line,  and  the  defendant  would  not  become 
liable  if  it  exercised  that  degree  of  care  that 
I  have  indicated  until  it  did  discover  the 
defects,  when  it  would  then  again  be  its  duty 
to  repair  wherever  found  if  they  could  be 
repaired  there;  if  they  could  not  be  repaired, 
then  to  take  them  to  the  nearest  available 
repair  point  and  remedy  the  defects. 

(32)  The  Court  erred  in  refusing  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiff  on  the 
eighth  cause  of  action,  same  being  included  in 
plaintiff's  request  for  Instruction  No.  1  (Rec.  313): 

The  Plaintiff  requests  the  Court  to  direct 
a  verdict  in  its  favor  on  each  of  the  18  causes 
of  action,  this  motion  to  apply  separately  as 
to  each  cause  of  action. 

(33)  The  Court  erred  in  refusing  to  direct  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiff 
on  the  eighteenth  cause  of  action,  the  same  being 
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included  in  plaintiff's  request  for  Instruction  No.  1 

(Rec.  313) : 

The  Plaintiff  requests  the  Court  to  direct 
a  verdict  in  its  favor  on  each  of  the  18  causes 
of  action,  this  motion  to  apply  separately  as  to 
each  cause  of  action. 

(34)  The  Court  erred  in  refusing  to  submit  the 
eighteenth  cause  of  action  to  the  jury,  as  requested 
by  the  plaintiff  by  its  request  for  Instruction  No.  2 
(Rec.  314) : 

In  the  event  the  Request  No.  1  is  refused 
as  to  any  cause  of  action.  Plaintiff  requests 
the  Court  to  instruct  the  jury  as  follows  with 
respect  to  such  cause  of  action. 

(35)  The  Court  erred  in  directing  a  verdict  for  the 
defendant  on  the  eighteenth  cause  of  action  and 
entering  judgment  thereon.     (Rec.  293,  313.) 

(36)  The  Court  erred  in  refusing  to  instruct 
the  jury  as  follows,  the  same  being  plaintiff's  request 
for  Instruction  No.  5  [3]  (Rec.  313,  314) : 

If  the  jury  believes,  from  a  fair  preponder- 
ance of  the  evidence,  that  any  car  was  hauled 
by  defendant  from  Auburn,  or  Centralia,  in  the 
condition  alleged  in  the  Government's  com- 
plaint, its  verdict  should  be  for  the  Govern- 
ment on  any  such  cause  of  action. 

(37)  The  Court  erred  in  refusing  to  instruct  the 
jury  as  follows,  the  same  being  plaintiff's  request  for 
Instruction  No.  8  (Rec.  313,  314) : 

It  is  no  defense  for  the  defendant  to  say  that 
because  of  a  strike  of  some  of  its  employees 
it  was  unable  to  secure  competent  men  to 
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inspect  and  repair  the  cars  involved  in  this 
case. 

(38)  The  Court  erred  in  refusing  to  instruct  the 
jury  as  follows,  the  same  being  plaintiff's  request  for 
Instruction  No.  9  (Rec.  313,  314) : 

The  provisions  of  the  safety  appliance  acts 
are  of  such  nature  that  they  can  not  be  ignored 
or  set  aside  by  a  carrier  on  the  ground  that  a 
strike  has  interfered  with  its  operations. 
But  the  safety  of  other  employees,  those  who 
operate  trains,  as  well  as  the  traveling  public, 
is  to  be  placed  above  the  question  of  incon- 
venience to  the  carrier  of  keeping  its  equip- 
ment in  repair. 

(39)  The  Court  erred  in  refusing  to  instruct  the  jury 
as  follows,  the  same  being  plaintiff's  request  for 
Instruction  No.  12  (Rec.  313,  314): 

In  order  to  comply  with  the  spirit  of  the 
law,  the  defendant  can  not  establish  a  division 
terminal  and  make  up  trains  at  such  terminal 
and  haul  in  such  trains,  cars  with  defective 
safety  appliance,  such  as  those  involved  in 
this  case.  Therefore,  it  is  no  defense  to  say 
that  the  defendant,  owing  to  a  shortage  of 
inspectors  and  repairmen  at  Auburn,  or 
Centralia,  hauled  any  of  the  cars  from  these 
points,  in  road  service,  in  the  condition  com- 
plained of  by  the  Government. 

(40)  The  Court  erred  in  refusing  to  instruct  the 
jury  as  follows,  the  same  being  plaintiff's  request  for 
Instruction  No.  13  (Rec.  313,  315) : 

As  to  each  of  the  cars  hauled  from  Auburn 
or  Centralia,  the  jury  must  return  a  verdict 
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for  the  Government  unless  the  defendant  has 
shown — 

1st.  That  such  car  had  been  properly  equip- 
ped with  the  appliance  prescribed  by  the  Act 
of  Congress  and  the  Orders  of  the  Interstate 
Commerce  Commission. 

2d.  That  the  defective  equipment  became 
defective  while  being  used  by  the  defendant 
on  its  line  of  railroad. 

3d.  That  the  defendant,  through  its  officers 
or  agents,  had  discovered  the  defects. 

4th.  That  the  defendant  was  hauling  the  car 
for  the  sole  purpose  of  putting  it  in  repair,  and 
that  such  repairs  could  not  be  made  at  Auburn 
or  Centralia. 

5th.  That  such  car  was  actually  repaired  at 
the  nearest  available  point  from  Auburn  or 
Centralia. 

(41)  The  court  erred  in  refusing  to  instruct  the 
jury  as  follows,  the  same  being  plaintiff's  request  for 
Instruction  No.  14  (Rec.  313,  315) : 

The  jury  must  not  return  a  verdict  for  the 
defendant  on  any  cause  of  action,  unless  it  ap- 
pears that  the  defective  cars  were  hauled  by 
themselves  for  repair,  or  hauled  in  what  is 
known  as  a  hospital  train.  Good  order  and 
bad  order  cars  can  not  be  assembled  together 
in  a  train  and  hauled  from  a  terminal,  some  for 
repair  and  some  in  commercial  service.  And 
the  burden  is  on  the  defendant  to  show  that 
this  was  not  done. 

(42)  The  Court  erred  in  refusing  to  instruct  the 
jury  as  follows,  the  same  being  plaintiff's  request  for 
Instruction  No.  15  (Rec.  313,  315): 
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The  fact  that  a  car  had  other  than  the  de- 
fects complained  of,  and  that  such  other 
defects  could  not  be  conveniently  repaired  at 
Auburn  or  Centralia,  can  not  be  considered  as 
an  excuse  for  not  repairing  the  defective 
equipment  in  question. 

(43)  The  Court  erred  in  instructing  the  jury  as 
follows,  the  same  being  substantially  defendant's 
request  for  Instruction  No.  8  (Rec.  316) : 

By  its  eighth  cause  of  action  the  Government 
has  alleged  that,  in  the  violation  of  the  Act  of 
Congress  therein  referred  to,  the  defendant 
moved  its  own  freight  car  from  its  Auburn 
yard  with  the  hand-brake  wheel  missing. 
The  defendant  admits  that  this  particular 
freight  car,  being  its  own  car  No.  67105,  was  in  a 
defective  condition  and  alleges  that  the  same 
was  being  transported  empty  to  Ronton  for 
the  purpose  of  being  placed  in  repair,  and  I 
instruct  you  that  under  the  Act  of  Congress, 
which  is  the  foundation  of  the  several  causes 
of  action  in  the  plaintiff's  complaint,  it  is 
provided  that  where  railroad  cars  have  become 
defective  or  insecure,  while  such  cars  are  being 
used  by  a  carrier  on  its  own  line  railroad,  that 
then  such  car  after  the  discovery  of  such  de- 
fect may  be  hauled  from  the  place  where  it 
was  first  discovered  to  be  defective  or  insecure 
to  the  nearest  available  point  where  such  car 
can  be  repaired;  if  such  movement  is  neces- 
sary to  make  such  repairs  and  such  repairs 
can  not  be  made  except  at  such  repair  point, 
that  this  can  be  done  without  liability  for 
the  penalties  imposed  under  the  terms  of  such 
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act.  It  is  for  you  to  determine  under  the 
evidence  whether,  under  the  existing  condi- 
tions and  circumstances  surrounding  the  de- 
fendant's work  at  Auburn  yards,  it  was 
necessary  to  haul  this  car  beyond  Auburn 
and  to  Renton,  if  it  was  so  hauled,  for  the 
purpose  of  causing  it  to  be  repaired,  and  by 
''necessary"  I  do  not  mean  that  you  must 
find  that  it  was  impossible  to  repair  this  car 
at  Auburn,  but  if  you  believe  that  the  only 
practicable  method,  under  the  circumstances 
and  conditions  that  existed  at  the  time, 
required  that  such  car  should  be  taken  from 
Auburn  to  Renton  for  the  purpose  of  being 
repaired,  and  that  Renton  was,  under  such 
circumstances,  the  nearest  available  repair 
point  for  the  purpose  of  making  repairs  such  as 
were  needed,  then  I  instruct  you  that  the 
movement  thereof  by  the  defendant  for  such 
purpose  was  not  a  violation  of  the  law;  and  if 
you  so  find,  your  verdict  should  be  for  the 
defendant  on  this  cause  of  action. 

(44)  The  Court  erred  in  instructing  the  jury  as 
follows,  the  same  being  substantially  defendant's 
request  for  Instruction  No.  11  (Rec.  316,  318): 

It  is  alleged,  and  it  is  an  admitted  fact, 
that  the  defendant  is  an  interstate  carrier  of 
freight  and  passenger  for  hire,  and  as  such 
it  was  its  duty,  as  a  matter  of  law,  during  the 
period  referred  to  in  the  several  causes  of 
action  herein,  to  use  every  reasonable  effort 
to  perform  its  duties  as  a  common  carrier  of 
freight  and  passengers.  The  defendant  by 
its  answer  has  alleged  that  at  said  period, 
and  without  fault  on  its  part,  certain  of  its 
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employees  had  left  its  service  in  protest 
against  certain  orders  and  directions  made  by 
the  United  States  Labor  Board,  and  that 
among  such  employees  were  its  car  inspectors 
and  car  repairers,  and  that  in  order  to  perform 
its  duty  to  the  public  it  was,  pending  its 
ability  to  obtain  other  employees,  necessary 
that  it  use  many  of  its  other  officers  and  em- 
ployees for  such  purpose,  and  that  by  reason 
of  the  circumstances  and  conditions  sur- 
rounding the  withdrawal  of  such  employees 
it  did  not  have  available  the  repair  facilities 
that  it  would  have  otherwise  had,  but  that 
it  did  make  all  repairs  necessary  to  comply 
with  the  Act  of  Congress  referred  to  and  the 
regulations  issued  pursuant  thereto  as  alleged 
in  the  several  causes  of  action  herein,  and  I 
instruct  you  that  it  was  the  duty  of  the 
defendant  railway  company  to  use  its  best 
efforts  to  keep  the  commerce  of  the  country 
moving;  and  in  determining  the  disputed 
questions  of  fact  in  this  case  that  you  have  a 
right  to  take  into  consideration  the  surrounding 
circumstances  and  conditions  as  they  existed 
at  the  times  alleged  in  the  complaint  herein 
insofar  as  the  same  have  been  established  by 
the  evidence.  While  the  fact  of  such  with- 
drawal of  certain  of  its  employees  from  its 
service  would  not  authorize  it  to  violate  the 
Act  of  Congress  and  the  regulations  issued 
pursuant  thereto  under  which  this  action  is 
brought,  you  would  be  authorized  in  con- 
sidering the  evidence  to  take  into  consideration 
such  surrounding  conditions  for  the  purpose 
of  determining  the  issues  submitted  to  you 
and  the  evidence  in  connection  therewith. 
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QUESTIONS  INVOLVED. 

1.  Did  the  trial  Court  err  in  overruling  plaintiff's 
demurrer  to  defendant's  affirmative  defense  and  in 
refusing  to  strike  same  from  the  answer?  (Assign- 
ments of  Error  1  and  2.     See  page  20  hereof.) 

2.  Did  the  trial  Court  err  in  admitting  certain 
evidence  offered  by  defendant  and  objected  to  by 
plaintiff',  or  in  refusing  certain  evidence  offered  by 
plaintiff^  and  objected  to  by  defendant?  (Assign- 
ments of  Error  3  to  27,  inclusive.  See  pages  20-37 
hereof.) 

3.  Did  the  tiial  Court  err  in  instructing  the  jury 
as  set  forth  in  Assignments  of  Error  28  to  31,  inclu- 
sive?    (See  pages  38-40  hereof.) 

4.  Did  the  trial  Court  err  in  refusing  to  direct  the 
jury  to  return  a  verdict  for  the  plaintiff  on  the  8th 
cause  of  action?  (Assignment  of  Error  32.  See 
page  40  hereof.) 

5.  Did  the  trial  Court  err  in  refusing  to  instruct 
the  jury,  as  requested  by  the  Government,  and  set 
forth  in  its  Assignments  of  Error  36  to  42?  (See 
pages  41-43  hereof.) 

6.  Did  the  trial  Court  err  in  instructing  the  jury, 
as  requested  by  the  defendant,  and  set  forth  in 
Assignments  of  Error  43  and  44?  (See  pages  44-45 
hereof.) 

7.  Did  the  trial  Court  err  in  refusing  to  direct  the 
jury  to  return  a  verdict  for  the  plaintiff  on  the 
eighteenth  cause  of  action?  (Assignment  of  Error 
33.     See  page  40  hereof.) 
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8.  Did  the  trial  Court  err  in  directing  a  verdict  for 
the  defendant  on  the  eighteenth  cause  of  action  and 
in  refusing  to  submit  same  to  the  ]uiy^  (Assign- 
ments of  Error  34  and  35.     See  page  41  hereof.) 

The  above  questions  are  properly  grouped  and 
discussed  on  the  pages  referred  to,  and  for  that 
reason  it  is  deemed  unnecessary  to  set  them  out  here 
in  detail. 

THE  ACTS  AND   ORDERS   OF  THE   INTERSTATE 
COMMERCE   COMMISSION. 

An  Act  To  promote  the  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carriers  engaged  in  interstate 
commerce  to  equip  their  cars  with  automatic  couplers,  and 
for  other  purposes. 

[Sections  2  and  4,  Act  of  March  2,  1893  (27  Stat,  at  L.  531),  as 
amended  by  Act  of  April  1,  1896  (29  Stat,  at  L.  85).] 

Sec.  2.  That  on  and  after  the  first  day  of 
January,  eighteen  hundred  and  ninety-eight, 
it  shall  be  unlawful  for  any  such  common 
carrier  to  haul  or  permit  to  be  hauled  or  used 
on  its  line  any  car  used  in  moving  interstate 
traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars.  (Counts  2,  3, 
15,  and  16.) 

Sec.  4.  That  from  and  after  the  first  day 
of  July,  eighteen  hundred  and  ninety-five, 
until  otherwise  ordered  by  the  Interstate  Com- 
merce Commission,  it  shall  be  unlawful  for 
any  railroad  company  to  use  any  car  in  inter- 
state commerce  that  is  not  provided  with 
secure  grab  irons  or  handholds  in  the  ends 
and  sides  of  each  car  for  greater  security  to 
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men  in  coupling  and  uncoupling  cars.  (See 
Order  of  Commission,  pages  51-52  hereof.) 
(Counts  1,  7,  9,  11,  and  13.) 

Section  1  of  the  Act  of  March  2,  1903  (32  Stat,  at 
L.  943)  extended  the  provisions  of  the  earlier  Acts 
to  apply  to  cars  used  on  any  railroad  engaged  in 
interstate  commerce. 

Supplementary  Act  of  April  14,  1910  (36  Stat,  at 
L.  298): 

Sec.  2.  That  on  and  after  July  first,  nine- 
teen hundred  and  eleven,  it  shall  be  unlawful 
for  any  common  carrier  subject  to  the  provi- 
sions of  this  Act  to  haul,  or  permit  to  be 
hauled  or  used  on  its  line,  any  car  subject  to 
provisions  of  this  Act  not  equipped  with  appli- 
ances provided  for  in  this  Act,  to  wit:  All 
cars  must  be  equipped  with  secure  sill  steps 
and  efficient  hand  brakes;  all  cars  requiring 
secure  ladders  and  secure  running  boards  shall 
be  equipped  with  such  ladders  and  running 
boards;  *  *  *  (See  Orders  of  Commission, 
pages  51-52  hereof.)  (Counts  4,  5,  6,  8,  10, 
12,  14,  and  17.) 

Sec.  3.  That  within  six  months  from  the 
passage  of  this  Act  the  Interstate  Commerce 
Commission,  after  hearing,  shall  designate  the 
number,  dimensions,  location,  and  manner  of 
application  of  the  appliances  provided  for  by 
section  two  of  this  Act  and  section  four  of  the 
Act  of  March  second,  eighteen  hundred  and 
ninety-three;  *  *  *  and  thereafter  said 
number,  location,  dimensions,  and  manner  of 
application  as  designated  by  said  Commission 
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shall  remain  as  the  standard  of  equipment  to 
be  used  on  all  cars  subject  to  the  provisions  of 
this  Act,  unless  changed  by  an  order  of  said 
Interstate  Commerce  Commission,  to  be  made 
after  full  hearing  and  for  good  cause  shown; 
and  failure  to  comply  with  any  such  require- 
ment of  the  Interstate  Commerce  Commission 
shall  be  subject  to  a  like  penalty  as  failure  to 
comply  with  any  requirement  of  this  Act: 
Provided,  That  the  Interstate  Commerce  Com- 
mission may,  upon  full  hearing  and  for  good 
cause,  extend  the  period  within  which  any 
common  carrier  shall  comply  with  the  pro- 
visions of  this  section  with  respect  to  the  equip- 
ment of  cars  actually  in  service  upon  the  date 
of  the  passage  of  this  Act.  Said  Commission 
is  hereby  given  authority,  after  hearing,  to 
modify  or  change,  and  to  prescribe  the  stand- 
ard height  of  drawbars  and  to  fix  the  time 
within  which  such  modification  or  change 
shall  become  effective  and  obligatory  *  *  * 
and  after  the  time  so  fixed  it  shall  be  unlawful 
to  use  any  car  or  vehicle  in  interstate  or  foreign 
commerce  which  does  not  comply  with  the 
standard  so  prescribed  by  the  Commission. 
(See  Orders  of  Commission,  pages  5 1-52  hereof. ) 
(Counts  1,  7,  9,  10,  11,  13,  14,  and  18.) 

Sec.  4.  *  *  *  Provided,  That  where  any 
car  shall  have  been  properly  equipped,  as  pro- 
vided in  this  Act  and  the  other  Acts  men- 
tioned herein,  and  such  equipment  shall  have 
become  defective  or  insecure  while  such  car 
was  being  used  by  such  carrier  upon  its  line 
of  railroad,  such  car  may  be  hauled  from  the 
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place  where  such  equipraent  was  first  dis- 
covered to  be  defective  or  insecure  to  the 
nearest  available  point  where  such  car  can  be 
repaired  without  liability  for  the  penalties 
imposed  by  section  four  of  this  Act  or  section 
six  of  the  Act  of  March  second,  eighteen  hun- 
dred and  ninety-three,  as  amended  by  the  Act 
of  April  first,  eighteen  hundred  and  ninety- 
six,  if  such  movement  is  necessary  to  make 
such  repairs  and  such  repairs  can  not  be  made 
except  at  such  repair  point;  *  *  *  and 
nothing  in  this  proviso  shall  be  construed  to 
permit  the  hauling  of  defective  cars  by  means 
of  chains  instead  of  drawbars,  in  revenue 
trains,  or  in  association  with  other  cars  that 
are  commercially  used,  unless  such  defective 
cars  contain  live  stock  or  '^perishable"  freight. 

ORDERS    OF   INTERSTATE    CO?^MERCE    COMMISSION. 

It  is  unnecessary  to  set  out  in  full  the  standards  of 
equipment  prescribed  by  the  Order  of  the  Commission 
of  March  13,  1911;  but  the  substance  of  this  Order, 
in  so  far  as  it  relates  to  the  instant  case,  provides 
that  cars  shall  be  equipped  as  follows : 

End  handholds  on  flat  cars  (counts  1  and 
13): 
Number  required :  Four  (4) . 
Dimensions:  Minimum  clearance,  two  (2), 
preferably  two  and  one-half  (2J),  inches. 
Location:  Horizontal — One  (1)  near  each 
side  of  each  end  of  car  on  face  of  end 
sUl. 
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Side  handholds  on  flat  cars  (counts  7,  9, 
and  11): 

Number  required :  Four  (4) . 
Dimensions:  Same  as  end  handholds. 
Location:  Horizontal — One  (1)  on  face  of 

each  side  sill  near  each  end. 
Side  ladders  on  high  side  gondolas  (count 
10): 
Number  required :  Two  (2) . 
Maximum  spacing  between  ladder  treads : 

Nineteen  (19)  inches. 
Minimum  clearance  of  ladder  treads :  Two 

(2),  preferably  two  and  one-half  (2j), 

inches. 
Location:  One  (1)  on  each  side,  not  more 

than  eight   (8)   inches  from  right  end 

of  car. 
Sill  steps  on  flat  cars  (count  14) : 
Number  required :  Four  (4) . 
Dimensions:   Minimum  length   of  tread, 

ten  (10),  preferably  twelve  (12),  inches. 
Location:  One  (1)  near  each  end  on  each 

side  of  car. 
Tread  shall  not  be  more  than  twenty- 
four    (24),    preferably  not   more   than 

twenty-two  (22),  inches  above  the  top 

of  rail. 

The  Order  of  the  Commission  of  October  10,  1910, 
in  re  Standard  Heights  of  Drawbars,  involved  in  the 
18th  cause  of  action,  provides  that — 

the  standard  height  of  drawbars  hereto- 
fore designated  in  compliance  with  law  is 
hereby  modified  and  changed  in  the  manner 
hereinafter  prescribed,  to  wit :    The  maximum 
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height  of  drawbars  for  freight  cars  measured 
perpendicularly  from  the  level  of  the  tops  of 
rails  to  the  center  of  drawbars  for  standard- 
gauge  railroads  in  the  United  States  subject 
to  said  Act  shall  be  34j  inches,  and  the  mini- 
mum height  of  drawbars  for  freight  cars  on 
such  standard-gauge  railroads  measured  in 
the  same  manner  shall  be  31i  inches.  (Count 
18.) 

This  Order  became  effective  Deicember  31,  1910. 

ARGUMENT. 

Question  Involved — No.  1. 

ASSIGNMENTS   OF   ERROR   1   AND   2. 

In  order  to  bring  itself  within  the  Proviso  of  the 
Safety  Appliance  Act,  a  carrier  must  show,  and  there- 
fore plead,  among  other  things — 

(a)  Thxit  the  car  became  defective  while  being 
used  by  it  upon  its  line  of  railroad. 

(b)  That  it  could  not  be  repaired  at  the  point 
where  its  defective  condition  was  first  discovered. 

(c)  That  it  was  only  hauled  from  the  point 
of  discovery  to  the  nearest  available  point  where 
it  could  be  repaired. 

(d)  That  such  movement  was  necessary  to 
make  such  repairs. 

It  is  well  settled  that  the  purpose  of  a  Proviso, 
ordinarily,  is  to  restrain  or  modify  the  enacting 
clause  of  a  statute. 

United  States  v.  Dickson,  15  Pet.  141. 
Schlemmer  v.  B.  R.  &  P.,  205  U.  S.  1. 
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Excuses  embodied  in  the  Proviso  are  separate  and 
affirmative  defenses. 

C,  B.  &  Q.  V.  United  States,  8th  C.  C.  A.; 
195  Fed.  195. 

These  excuses  must  be  particularly  pleaded;  and 
the  burden  is  on  the  defendant  to  sustain  such 
allegations. 

United  States  v.  K.  C.  S.,  8th  C.  C.  A.;  202 
Fed.  828. 

United  States  v.  T.  &  B.  V.,  5th  C.  C.  A. ; 
211  Fed.  448. 

There  is  every  good  reason  for  such  a  rule;  for,  just 
as  the  plaintiff  is  required  to  show,  or  allege  in  its 
declaration,  the  actual  movement  complained  of,  as 
well  as  the  number  and  initials  of  the  car  and  its 
defects,  in  order  that  defendant  may  know  what  it 
is  charged  with  and  what  it  has  to  meet,  so  should 
the  defendant  be  required  to  plead  with  particularity 
those  things  peculiarly  within  its  knowledge — that 
is,  the  place  of  discovery  of  a  defect,  the  place  of 
repair,  the  availability  of  the  latter  to  the  former,  and 
the  necessity  for  such  movement.  Only  in  this  way 
can  the  Government  be  acquainted  with  what  it  has 
to  meet. 

If,  in  the  instant  case,  there  was  a  real,  bona  fide 
intention  on  the  part  of  the  defendant  to  bring  itself 
within  the  Proviso,  it  should  have  done  so.  It  can 
hardly  be  suggested,  much  less  urged,  that,  because 
of  a  lack  of  knowledge,  it  would  be  a  hardship  on  the 
defendant  in  the  instant  case  to  frame  its  answer  with 
such  definiteness  and  particularity,  for  the  record  dis- 
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closes  the  fact  that  all  train  crews  were,  by  rule, 
required  to  inspect  their  trains  at  every  opportunity, 
even  when  taking  coal  or  water  or  waiting  for  other 
trains,  and  make  a  record  of  cars  found  defective 
(Rec.  238),  and  that  this  rule  was  enforced  and  not 
winked  at  (Rec.  274). 

Defendant  can  not  well  plead  ignorance  of  the  law 
in  this  respect,  for  this  Court,  on  March  12,  1923,  in 
a  decision  in  case  No.  3909,  United  States  v.  Northern 
Pacific  Railway,  287  Fed.  783,  so  construed  the 
Proviso  in  question  as  to  leave  no  doubt  on  this 
question. 

As  in  that  case  (No.  3909),  so  in  this  case,  the 
defendant  has  not  '^conformed  to  the  mandate  of 
the  Proviso." 

And,  without  taking  up  any  unnecessary  time,  we 
desire  very  briefly  to  call  the  Court's  attention  to 
the  fact  that  there  is  another  reason  why  plaintiff's 
demurrer  should  have  been  sustained  or  the  motion 
granted  to  strike  from  the  answer  the  so-called 
affirmative  defense. 

An  affirmative  defense  can  not  be  pleaded  unless 
the  car  was  actually  defective,  its  defective  condition 
actually  discovered,  and  its  movement  being  for  the 
express  purpose  of  remedying  such  defects.  But  how 
can  such  conditions  exist  if  a  car,  as  a  matter  of 
fact,  is  not  defective?  In  its  general  denial  the 
defendant  pleaded  that  each  car  was  not  defective; 
then  in  its  so-called  affirmative  defense  it  attempted 
to  plead  that  the  cars  were  defective  and  were  being 
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hauled  for  repair.    These  defenses  are  too  inconsistent 
to  warrant  further  discussion. 

As  was  said  in  the  case  of  State  National  Bank  v. 
CaHer,  13  Wash.  281;  48  L.  R.  A.  177: 

And  even  in  those  States  allowing  incon- 
sistent defenses  to  be  pleaded,  it  is  doubtful 
whether  a  defendant  would  be  allowed  to 
plead  and  rely  on  two  defenses  so  inconsistent 
that  if  one  is  true  the  other  must  he  false.  ( Italics 
ours.) 

For  the  reasons  above  stated,  the  Court  should 
have  sustained  plaintiff's  demurrer  to  defendant's 
affirmative  defense  and  granted  the  motion  of  plain- 
tiff to  strike  same  from  the  answer. 

Questions  Involved — No.  2. 

ASSIGNMENTS    OF    ERROR   3   TO    27. 

This  question  relates  to  the  admissibility  of  imma- 
terial testimony  and  the  rejection  of  certain  relevant 
testimony. 

Owing  to  the  importance  of  the  several  questions 
raised  in  connection  therewith,  and  the  many  errors 
which  the  Government  believes  are  disclosed  by  the 
Record,  the  Assignments  of  Error  will  be  discussed 
either  separately  or  grouped,  according  to  the  subject 
matter,  when  this  can  be  conveniently  done. 

(a)  The  Government  is  not  required  to  report  to  rail- 
way officials  the  condition  of  equipment  found  on  their 
line,  and  it  was  error  to  require  a  witness,  under  the  cir- 
cumstancJes  shown  by  the  Record  in  this  case,  to  answer 
a  question  of  such  character —  (Rec.  79). 
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1st.  Because  the  law  imposes  upon  a  carrier 
the  duty  of  inspecting  and  repairing  its  own  cars. 

2d.  Because  it  opens  the  door  to  irrelevant 
arguments,  and  unless  explained  or  qualified, 
might  becloud  the  issues  and  mislead  the  jury. 

(ASSIGNMENTS    OF   ERROR   3   AND   4.) 

For  many  years  carriers  have  attempted  to  defeat 
prosecutions  of  this  kind  on  the  ground  that  the 
violations  must  be  willful  and  deliberate;  in  other 
words,  they  have  contended  that  before  the  Govern- 
ment can  successfully  proceed  with  such  a  case,  it 
must  first  notify  the  carrier  that  certain  defective 
equipment  is  in  its  yards,  and  then  observe  that 
carrier  deliberately  disregarded  such  knowledge  and 
haul  the  car  away  in  such  condition. 

But  the  Courts  have  uniformly  rejected  such  im- 
possible construction  of  the  Act. 

N.   &  W.  V.    United  States,  4th  C.  C.  A. 

191  Fed.  302. 
C.  B.  &  Q.  V.   United  States,  8th  C.  C.  A. 

211  Fed.  12. 
C.  &   0.   V.    United  States,   6th  C.   C.   A. 

249  Fed.  805. 

Now,  the  purpose  of  the  question  asked  the  wit- 
ness Winter  (Rec.  79;  Assignment  of  Error  3)  is 
plainly  apparent,  especially  when  the  Court  notes  the 
unwillingness  of  the  defendant  to  allow  the  witness 
to  explain  to  the  jury  his  reasons  for  not  notifying  de- 
fendant's officials  of  these  particular  cars,  for  an  ob- 
jection was  interposed  to  such  question  (Rec.  116). 
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This  objection  was  overruled,  and  the  witness  re- 
plied (Rec.  116): 

Well,  a  good  many  times,  as  in  this  case, 
we  find  that  it  does  not  do  any  good. 

It  is  true  that  the  Court  charged  the  jury  that  the 
Government  Inspectors  were  not  required  to  notify 
railroad  officials  of  equipment  they  had  found  de- 
fective (Rec.  300);  but  the  question  of  possible 
unfairness  of  the  witness  having  been  injected  into 
the  case  by  defendant,  and  over  the  Government's 
objections,  the  Court  should  have  permitted  the 
witness  Winter  to  show  that  he  had  been  more 
than  fair,  for  note  the  offer  of  proof  (Rec.  117)  in 
connection  with  the  question  forming  the  basis 
of  Assignment  of  Error  4 : 

Mr.  List.  I  offer  to  prove  by  this  witness 
that  on  August  31  he  reported  to  one  of  the 
officials  of  the  Northern  Pacific  of  having  in- 
spected about  two  hundred  cars  and  having 
found  approximately  fifty  of  them  in  a 
defective  condition;  and  that  he  gave  to  the 
Northern  Pacific  official  the  record  showing 
the  individual  numbers  of  those  cars  defec- 
tive. 

This  was  a  sufficient  preliminary  question  for  the 
subject  matter  intended. 

And,  further,  on  this  question  of  fairness,  which  it 
is  requested  will  be  considered  in  connection  with 
this  phase  of  the  case,  the  Court's  attention  is  called 
to  subdivision  (6)  page  59  hereof. 

The  Court  erred  in  requiring  the  witness  Winter  to 
answer  the  question  relative  to  his  failure  to  notify 
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defendant's  officials  of  the  particular  cars  in  the 
instant  case. 

But,  after  requiring  such  question  to  be  answered, 
and  after  it  became  apparent  that  the  question  of 
the  witness's  fairness  had  been  injected  into  the  case 
by  defendant,  the  Court  further  erred  in  not  per- 
mitting the  Government  to  show  that  the  witness 
had  been  fair  (Rec.  118). 

(b)  The  Court  erred  in  refusing  to  permit  the  witness 
Winter  to  testify  to  certain  facts  for  the  purpose  of 
showing  that  he  had  been  more  than  fair  with  the 
defendant,  which  questions  to  that  end  were  only  asked 
the  witness  after  his  veracity  and  fairness  had  been 
injected  into  the  case  by  defendant  (Rec.  118). 

(assignments    of   error   5    AND   6.) 

A  perusal  of  the  Record  will  show  that  the  carrier's 
defense  in  this  case,  aside  from  cam.ouflaging  the 
issues,  was  to  attack  the  veracity  and  fairness  of  the 
Government  Inspectors  for  doing  their  duty. 

This  attitude  was  shown  early  in  the  cross-ex- 
amination of  the  witness  Winter,  for  we  find  the 
following  reply  to  a  question  asked  b}^  counsel  for 
the  defendant  (Rec.  77) : 

We  tried  the  brake  when  we  inspected  the 
car  and  noticed  the  condition  of  the  car. 
And  when  it  left  in  the  train  at  9.50  it  was  in 
the  same  condition. 

And  immediately  the  defendant  showed  part  of  its 
intended  defense,  as  will  be  seen  by  this  remark  of 
counsel  to  the  witness  (Rec.  77) : 
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Of  course,  you  understand  that  in  order  to  get 
a  conviction  you  have  to  testify  to  that. 

Then,  further,  as  part  of  its  plan  of  trying  the  case 
on  irrelevant  issues,  we  find  the  following  questions 
asked  the  witness  Winter  (Rec.  77,  78) : 

Mr.  Winders.  At  that  time  there  were 
some  of  these  trainmen — I  don't  say  all,  or  the 
majority  of  them — but  a  few  of  the  trainmen 
working  for  the  Northern  Pacific  and  the  other 
railroad  companies  that  were  not  out  on  strike 
that  were  quite  active  in  trying  to  help  the 
strikers  out? 

(Government's  objection  overruled.) 
Mr.  Winders  (continuing) .  There  was  a  stray 
man  or  two  that  was  not  any  too  loyal  to  the 
railroad  ? 

Witness.  I  would  say  generally 

Mr.  Winders.  I  didn't  say  generally.  I 
have  a  great  deal  of  pride  in  the  employees  of 
the  Northern  Pacific;  but  I  say  there  were  a 
few  stray  ones  that  were  not  very  loyal,  that 
were  trying  to  help  make  things  as  miserable 
as  they  could  in  the  operation  of  these  yards; 
isn't  that  true? 

(Government's  objection  sustained.) 
Mr.  Winders.  Is  it  not  a  fact,  Mr.  Winter,  that 
there  were  continually  tales  being  carried  to 
you  and  to  Mr.  Weeks  (the  other  Government 
inspector)  from  men  who  were  drawing  sala- 
ries from  the  Northern  Pacific  and  from  other 
corporations,  complaining  about  the  equip- 
ment? 
Witness.  Yes,  sir. 
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Mr.  Winders.  Did  any  of  these  men  tell 
you — referring  to  this  fifth  cause  of  action — 
that  this  particular  brake  staff  was  bent? 

Witness.  No,  sir. 

Following  this,  all  through  the  cross-examination 
of  the  witness  Winter  were  references  in  questions  of 
counsel  relative  to  the  ^'strike  period." 

The  above  line  of  questioning,  particularly  the  last 
question,  is  very  significant  in  connection  with  de- 
fendant's desire  to  try  the  case  on  sympathetic, 
prejudicial  testimony,  wholly  immaterial  and  irrele- 
vant ;  for  the  Record  clearly  discloses  the  fact  that  de- 
fendant claimed  that  it  had  inspected  this  car  (fifth  cause 
of  action)  and  that  it  was  not  defective  when  it  left 
Auburn.     (Rec.  249,  250). 

And  after  all  this  the  Government  was  refused  the 
right  to  show  that  the  witness  had  been  very,  very 
fair,  for  objections  to  the  following  questions  were 
sustained  (Rec.  118;  Assignments  of  Error  5  and  6): 

Mr.  List.  It  has  been  suggested  here  that 
there  was  a  strike  on  and  at  that  time  your 
conduct  in  reporting  these  cases  for  prosecu- 
tion was  not  in  a  spirit  of  fairness.  The  strike 
went  into  effect  in  July,  I  believe.  How  long 
was  it  after  that  before  you  reported  any 
cases  against  the  Northern  Pacific  for  prosecu- 
tion? 

(Objection  by  defendant  sustained.) 

Mr.  List.  Mr.  Winter,  Mr.  Winders  asked 

you  if  it  was  not  true  that  to  your  knowledge 

some  of  the  men  were  not  loyal  to  the  Northern 

Pacific  and  pointed  out  defects  to  you  upon 
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which  you  based  your  prosecution.  I  am 
going  to  ask  you  to  state  whether  or  not  it  is 
true  that  the  employees  of  the  Northern 
Pacific  did  not  accuse  you  of  being  too  fair  to 
the    Northern    Pacific  ? 

(Objection  by  defendant  sustained.) 

As  a  matter  of  fact,  the  witness  Weeks  was  so  fair 
to  defendant  that  he  reported  no  case  for  prosecu- 
tion after  the  strike  went  into  effect  until  August 
31st  (Rec.  145),  and  it  was  intended  to  show  that  the 
witness  Winter  was  equally  as  fair. 

These  questions  were  perfectly  proper,  as  they 
would  have  developed  certain  things  the  jury  had 
a  right  to  consider  on  the  question  of  fairness,  for  it 
had  been  misled  by  the  questions  of  counsel,  and 
it  had  a  right  to  judge  the  conduct  of  a  witness  hy 
his  actions  and  not  hy  counsel's  suggestions. 

(c)  The  Court  erred  in  overruling  plaintiff's  objec- 
tions to  certain  questions  asked  the  witness  Weeks,  none 
of  which  was  relevant  to  any  real,  bona  fide  issue  in  the 
case,  but  injected  therein  for  the  sole  purpose  of  opening 
the  door  to  irrelevant  arguments.     (Rec.  161,  163,  172.) 

(assignments    of   error   7,  8,  AND   9.) 

It  is  unnecessary  to  discuss  these  Assignments  of 
Error  on  the  question  of  the  fairness  of  the  witness 
Weeks  in  reporting  cases  for  prosecution  during  the 
strike  in  the  summer  of  1922.  It  is  sufficient  to  say 
that  evidence  of  a  general  condition  or  situation,  to 
be  in  the  least  relevant,  must  have  some  connection 
with  the  specific  acts  complained  of.  But  in  the 
instant  case  it  did  not,  for  defendant  claimed  that 
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none  of  the  cars  involved  in  the  first  seventeen  causes 
of  action  left  Auburn  or  Centralia  with  penalty 
defects;  and  as  to  the  eighteenth  cause  of  action,  it 
was  not  denied  that  defendant  received  a  car  from 
the  Great  Northern  Railroad  in  the  condition  com- 
plained of. 

But  these  questions  raised  by  Assignments  of 
Error  7,  8,  and  9  will  be  more  fully  discussed  in 
subdivision  {d)  page  63  hereof,  relative  to  the  admis- 
sibility of  the  large  amount  of  "strike"  testimony. 

In  connection  with  this  question  of  the  fairness  of 
the  two  Government  witnesses,  it  should  be  finally 
noted  that  the  Court  charged  the  jury  to  the  effect 
that  a  strike  "tends  to  array  men  on  the  two  sides 
of  the  question;"  that  "  they  have  their  sympathizers, 
and  when  their  sympathy  is  aroused  it  can  affect  their 
judgment  and  can  affect  their  powers  of  observa- 
tion;" and  that  "a  bent  brake  staff  that  would 
not  be  a  serious  matter  sometimes,  if  men  get  excited 
and  are  sympathizing  with  one  side  or  the  other, 
it  might  be  magnified  and  might  be  minimized" 
(Rec.  299;  Assignment  of  Error  29).  The  proceed- 
ings immediately  following  the  taking  of  the  excep- 
tion to  this  part  of  the  charge  shows  that  it 
had  reference  to  the  witnesses,  the  two  Govern- 
ment Inspectors,  who  had  been  denied  the  right  to 
let  the  jury  judge  their  sympathy  and  fairness  by 
their  actions.  But  the  defendant's  witness  had 
every  opportunity  to  testify  to  their  actions  in  detail. 

{d)  Evidence  of  the  strike,  and  acts  growing  out 
thereof   or   in   connection   therewith    were   all    irrele- 
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vant  and  immaterial,  and  did  not  tend  to  support  any 
oj  the  issues  in  the  case,  and  jor  the  following  reasons: 

1st.  There  was  no  causal  connection  between 
the  strike  and  the  movement  oj  any  defective  car. 

2d.  It  tended  to  mislead  both  the  Court  and 
the  jury. 

3d.  It  had  a  tendency  to  ajffect  the  verdict  of 
the  jury. 

(ASSIGNMENTS    OF   ERROR   7    TO   9    AND    13   TO   26.) 

This  was  substantially  the  rule  with  respect  to  prej- 
udicial testimony  laid  down  in  the  case  of  Matteson 
V.  Sou.  Pac.  Co.,  92  Pac.  101,  and  cases  cited  therein. 

All  the  evidence  about  the  strike  related  to  condi- 
tions in  general,  to  the  situation  at  Auburn,  Centralia, 
and  Seattle,  and  to  other  places  not  involved  in  this  case. 

We  do  not  want  to  be  guilty  of  too  much  repeti- 
tion, but  in  order  to  impress  upon  the  Court  the 
immateriality  and  irrelevancy  of  this  "strike"  testi- 
mony, we  feel  the  necessity  of  again  pointing  out  these 
pertinent  facts: 

Of  the  cars  hauled  from  Auburn  and  Centralia 
not  a  single  one  was  admitted  to  be  defective  in  the 
respect  complained  of  by  the  Government;  in  fact, 
it  was  claimed  that  each  and  every  one  was  in  good 
order. 

Only  as  to  one  cause  of  action  (8th)  did  the 
defendant  claim  that  a  car  had  a  defect  of  any  kind; 
and  as  to  this,  it  was  claimed  that  it  was  going  to 
Renton  for  general  repairs,  "together  with  twenty- 
three  or  twenty-four  others  just  like  it."  (Rec. 
224.)     And  these  damaged  cars  were  switched  into 
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a  commercial  train  at  a  division  terminal,  Auburn, 
the  morning  of  August  31st,  and  hauled  to  Renton. 
(Rec.  69;  Ex.  A2,)  In  this  same  commercial  train 
were  twenty-nine  cars  loaded  with  logs.  (Ex.  A2.) 
Thus  combined  together  and  hauled  over  the  main 
line,  this  train  of  77  cars — commercial  cars  in  good 
order,  23  or  24  damaged  cars,  and  29  cars  of  logs — 
did  not  indicate  that  defendant  was  doing  all  that  it 
reasonably  could  in  the  interest  of  safety;  and  this 
dangerous  practice  was  not  shown  to  be  necessitated 
by  the  strike. 

But  to  clarify  the  situation  a  little  more  with 
respect  to  the  8th  cause  of  action,  N.  P.  flat  car 
67105: 

Neither  of  the  witnesses  for  defendant,  Crosby  or 
McCullough,  ever  saw  this  car  (Rec.  208,  220) ;  but  con- 
sidering the  defects  or  damages  to  the  car,  other  than 
the  missing  brake  wheel,  which  could  have  been 
replaced  at  Auburn,  Crosby  testified,  in  effect,  that 
on  August  31st  they  operated  train  No.  930  from 
Auburn,  in  which  were  a  large  number  of  logging  cars 
going  to  Renton  for  repair;  that  they  did  not  then 
have  available  men  at  Auburn  to  repair  these  cars; 
and  that  in  his  judgment  such  movement  was  neces- 
sary (Rec.  199). 

But  this  should  be  noted:  Crosby  testified  that 
during  the  strike  cars  were  being  sent  from  Auburn 
and  Centralia  to  South  Tacoma  for  repair  (Rec.  209). 
Now,  the  N.  P.  flat  car  67105  (8th  count)  came  from 
Tacoma  (or  South  Tacoma)  in  a  damaged  condition,  for 
McCullough  testified  (Rec.  224)  that  this  car  arrived 
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in  Tacoma  July  29th,   was  unloaded  and  found  in 
bad  order  (but  no  specific  defects  were  shown  by  the 
witness) ;  it  was  than  held  out  of  service  until  the 
night  of  August  30th,  when,  along  with  other  bad 
order  cars,  it  was  moved  to  Auburn,  and  the  follow- 
ing morning  was  hauled  to  Renton  in  train  No.  930. 
Now,  it  may  he  true,  that  if  it  was  necessary  to  haul 
this  cax from  Auburn  for  general  repairs,  Renton  may 
have  been  the  nearest  available  point  from  Auburn, 
as  testified  to  by  Crosby  (Rec.  199),  and  as  plainly 
evident    from   McCullough's   testim.on}^  (Rec.   226). 
But   the   movement   for  repairs   perixiitted   by   the 
Proviso  is  not,  as  suggested  by  defendant's  character 
of  testimony,  "from  the  place  where  such  equipment 
was  first  discovered  to  be  defective"  by  the  Govern- 
ment inspectors,  but  has  reference  to  the  place  where 
defendant  first    had    knowledge    of  a    car's    defective 
condition.    That  the  Court  was  either  misled  by  this 
assumption  of  defendant,  or  else  concurred  in  such 
construction  of  the  Proviso,  is  evident  from  its  charge 
to  the  jury  with  respect  to  this  8th  cause  of  action 
(Rec.  317;  Assignment  of  Error  43),  wherein  it  was 
said,  in  part : 

It  is  for  you  to  determine  under  the  evidence 
whether,  under  the  existing  conditions  and  cir- 
cumstances surrounding  the  defendant's  work 
at  Auburn  yards,  it  was  necessary  to  haul  this 
car  beyond  Auburn  and  to  Renton.  *  *  * 
I  do  not  mean  that  you  must  find  that  is  was 
impossible  to  repair  this  car  at  Auburn,  but  if 
you  believe  that  the  only  practicable  method, 
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under  the  circumstances  and  conditions  that 
existed  at  the  time,  required  that  such  car 
should  be  taken  from  Auburn  to  Renton  for 
the  purpose  of  being  repaired,  and  that  Renton 
was,  under  such  circumstances,  the  nearest 
available  repair  point  for  the  purpose  of  mak- 
ing repairs  such  as  were  needed,  *  *  * 
your  verdict  should  be  for  the  defendant  on 
this  cause  of  action. 

This  part  of  the  Court's  charge  to  the  jury  was  sub- 
stantially defendant's  Requested  Instruction  8  (Rec. 
316),  and  it  should  he  particularly  noted  that  Tacoma,  or 
South  Tacoma,  where  the  car  was  found  in  bad  condi- 
tion over  a  month  prior  to  the  time  it  was  hauled  from 
Auburn,  was  not  mentioned. 

We  have  thought  it  advisable  to  refer  to  this 
8th  cause  of  action  somewhat  in  detail,  for  we 
want  this  Court  to  see  just  to  what  extent  were 
camouflaged  the  issues  in  this  case,  and  how  the  great 
mass  of  irrelevant,  immaterial  testimony  relative  to 
the  strike  had  a  strong  tendency  to  mislead  the  Court 
and  jury. 

The  greater  part  of  this  testimony  relative  to  the 
strike  has  been  set  forth  in  the  various  Assignments  of 
Error,  and  it  is  not  our  purpose  to  refer  to  these  in 
detail,  for  we  believe  it  is  suflicient  merely  to  summa- 
rize, without  detailed  duplication,  this  mass  of  testi- 
mony.    This  summary  includes  evidence  relative — 

Unusual  burden  at  Centralia. 

Acts  of  strikers  or  sympathizers  in  cutting 
air  hose  or  knocking  off  grab  irons  after  a  train 
was  made  up  at  Auburn  and  Centralia. 
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Acts  of  strikers  or  sympathizers  in  cutting 
air  hose,  damaging  angle  cocks,  and  otherwise 
rendering  equipment  defective  at  Tacoma  and 
EUensburg,  as  well  as  Auburn  and  Centralia. 

Act  of  cutting  22  air  hose  in  one  train. 

Air  hose  being  filled  with  waste;  also  steam 
hose. 

Necessity  for  setting  refrigerator  cars  on 
steam  tracks  to  keep  them  from  being  filled  up 
with  waste. 

Question  of  endurance  so  far  as  company 
concerned. 

Everybody  working  constitutional  limit. 

Every  nerve  strained. 

Insufficiency  of  men  at  Auburn  to  repair  log 
cars  hauled  from  there  in  train  930,  which  caj's 
were  not  involved  in  this  case. 

Reasons  of  Northern  Pacific  for  not  em- 
ploying   new    men    until    about    July    18th. 

Danger  of  repairing  cars  on  transfer  or 
interchange  track  in  Seattle  (18th  count). 

Train  crews  trying  to  bluff  officials  about 
cars  being  defective,  and  being  particular 
about  taking  out  trains  with  defects. 

Condition  of  car  67105  (8th  count)  when  it 
left  Auburn. 

Efforts  to  employ  men  at  Auburn. 

Unreasonableness  of  making  repairs  on 
transfer  or  interchange  track  in  Seattle  (18th 
count) . 
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Critical  attitude  of  trainmen,  and  acts  of 
brakemen  in  crawling  under  trains  to  find 
defects. 

Interference  from  outsiders;  and  great  deal 
of  interference  from  people  in  employ  of 
defendant. 

Intention  of  trainmen  to  delay  trains. 

Other  Brotherhoods  doing  everything  to 
help  strikers. 

Malicious  acts  of  unknown  p'?rsons,  ia  dis- 
connecting uncoupling  lev6rs,  pulling  apart  or 
cutting  air  hose,  in  bending  off  stirrups  (sill 
steps),  and  opening  angle  cocks  to  prevent 
getting  full  air  pressure,  and  in  doing  other 
acts  of  sabotage. 

Treatment  of  officials  by  train  crews. 

Critical  condition  at  Centralia. 

Inability  to  get  men  at  Centralia  account 
reputation  of  I.  W.  W.  center. 

It  will  thus  be  seen  that  this  mass  of  "strike" 
testimony,  with  all  its  ramifications  and  angles,  was 
wholly  irrelevant;  it  had  no  connection  with  the 
Centralia  cases,  for  the  five  cars  hauled  from  there, 
defendant  contended,  were  not  defective.  It  had 
no  bearing  on  the  Auburn  cases,  for  in  11  of  those  12 
counts,  defendant  also  contended  that  the  cars  were 
not  defective  in  any  respect;  and  in  the  remaining 
count,  the  8th,  defendant's  contention  was  that  the 
car  did  not  have  a  brake  wheel  missing,  the  defect 
complained  of  by  the  Government,  but  that  it  had 
other  defects  which  defendant  claimed  had  to  be  re- 
paired at  Renton,  the  nearest  available  repair  point  from 
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Auburn,  although  the  evidence  was  undisputed  that 
this  car  was  discovered  to  be  defective  at  Tacoma 
or  South  Tacoma,  over  one  month  before  it  was  hauled 
from  there  to  Auburn,  and  then  later  from  Auburn  in 
a  commercial  train. 

It  is  plainly  evident  that  the  Court  erred  in  ad- 
mitting such  irrelevant  testimony. 

(e)  Where  the  defendant  introduced  evidence  to 
show,  not  merely  that  a  car  was  not  defective  in  the 
respect  complained  of  by  the  Government  (13th  count; 
end  handhold  fouled  by  logs),  but  that  this  class  of  cars 
were  so  constructed  that  it  was  impossible  for  them  to  be 
so  loaded  with  logs  as  to  foul  the  handholds,  it  was 
proper  rebuttal  evidence  for  the  Government  to  show: 
(Rec.  187,  193,  194,  292.) 

1st.  That  defects  of  this  kind  had  frequently 
occurred  in  the  past  and  that  reports  of  same 
had  been  furnished  defendant's  Car  Foreman  and 
Inspector  of  Equipment,  two  different  individuals. 

2d.  That  one  morning  during  the  progress  of 
this  trial,  Government  inspectors  had  found  in 
the  Northern  Pacific  yards  similar  cars  so 
constructed  and  loaded  that  the  handholds  could 
befouled  by  the  lading  (logs). 

(assignments    of   error    10,    11,    12,    AND   27.) 

This  evidence  was  clearly  admissible.  For  instance, 
take  the  defendant's  position  with  respect  to  this  13th 
cause  of  action.  It  claimed  that  the  car  was  not 
defective;  then  it  introduced  "strike"  testimony, 
having  no  causal  connection  with  its  defense 
that  the   car  was   not  defective  or  that   it  was  so 
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constructed  that  it  could  not  have  its  handholds 
fouled.  Therefore,  it  was  proper  for  the  Govern- 
ment to  show  in  rebuttal  that  prior  to  the  strike 
similar  cars,  so  constructed  that  their  handholds 
could  be  fouled,  were  operated  on  defendant's  line, 
and  this  fact  was  brought  home  to  defendant's 
officials.  This  testimony  offered  in  rebuttal  had  a 
threefold  purpose :  First,  it  would  show  that  the  strike 
had  nothing  to  do  with  this  character  of  defect; 
second,  such  conditions  having  existed  long  prior  to 
the  strike,  it  would  have  a  further  tendency  to  rebut 
the  suggestion  that  the  Government  inspectors  had 
been  unfair  to  defendant  for  reporting  cases  for  prose- 
cution that  arose  by  reason  of,  or  grew  out  of,  this 
strike;  third,  it  was  in  rebuttal  of  defendant's  evi- 
dence that  such  cars  were  so  constructed  that  they 
could  not  have  their  handholds  fouled  by  logs,  a  de- 
fense which  the  Government  was  not  required  to 
anticipate  in  its  case  in  chief  and  which  was  not 
disclosed  by  the  pleadings. 

For  the  reasons  stated,  the  Government  contends 
that  the  Court  erred  in  not  permitting  it  to  introduce 
the  testimony  set  forth  in  Assignments  of  Error  10, 
11,  12,  and  27. 

Questions  Involved — No.  3. 

ASSIGNMENTS    OF    ERROR   28   TO    31. 

This  involves  certain  instructions  given  the  jury 
all  growing  out  of  the  "strike"  testimony,  and  while 
they  are  somewhat  similar  in  that  respect,  it  is  deemed 
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advisable  to  discuss  each  Assignment  separately,  for 
in  that  way  the  Court  can  better  appreciate  the 
errors  committed  and  the  Government's  position. 

(a)  It  was  error  for  the  Court  to  charge  the  jury  that 
it  might  take  the  "  strike  in  account  in  determining 
whether  the  movement  was  necessary  for  the  repair  of  the 
cars  and  whether  Auburn  and  Centralia  were  available 
repair  points  for  the  purpose  of  making  the  repairs  in 
the  matters  that  are  claimed  to  have  been  defective." 
(Rec.  298.) 

(assignment   of   error  28.) 

It  is  unnecessary  here  to  set  forth  the  whole  charge 
of  the  Court  embodied  in  this  Assignment  of  Error; 
it  is  sufficient  to  say  that  in  connection  with  the  part 
quoted  above,  the  Court  suggested  to  the  jury  that 
"it  might  be  concluded,  if  the  evidence  was  sufficient, 
that  they  [Auburn  and  Centralia]  had  ceased  to  be 
available  repair  points." 

But  this  whole  charge  was  wrong;  it  was  not  justi- 
fied by  the  slightest  evidence,  for  no  car  was  hauled 
from  Centralia  for  the  purpose  of  making  any  kind  of 
a  repail-,  and  the  evidence  of  defendant's  witnesses,  in 
substance,  was:  "We  inspected  the  cars  ourselves; 
we  did  just  as  good  work  as  the  regular  inspectors,  for 
none  of  the  cars  involved  left  Centralia  in  a  defective 
condition."  That  is  all  there  was  to  the  Centralia 
cases,  and  the  Court's  reference  to  same  in  this  part 
of  its  charge  was  wholly  irrelevant  and  misleading  to 
the  jury. 
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And  the  same  situation  existed  with  respect  to  the 
work  of  the  officials  at  Auburn;  for  in  no  single  in- 
stance, not  even  as  to  the  8th  count,  did  any  witness 
claim  or  suggest  that  any  car  had  to  be,  or  was, 
hauled  from  Auburn,  as  charged  by  the  Court,  ^^  jor 
tine  purpose  of  making  the  repairs  in  the  matters  that  are 
claimed  to  have  been  defective."     (Rec.  298.) 

If  the  Court  thought  it  advisable  for  the  jury  to 
consider  the  movement  of  N.  P.  car  67105  (8th  count) 
for  the  purpose  of  repairing  defects  defendant  showed 
it  had  discovered  at  Tacoma,  or  South  Tacoma,  over 
a  month  before,  it  could  readily  have  done  so  only 
in  a  general  way,  for  the  Record  is  significantly  silent 
as  to  what  these  needed  repairs  were;  but  it  was 
evidently  the  theory  of  the  Court,  as  heretofore 
pointed  out,  unless  inadvertently  misled  by  defend- 
ant's shifting  position,  that  the  movement  permitted 
by  the  Proviso  was  from  the  point  where  a  car  was 
discovered  to  be  defective  by  the  Government.  Of 
course,  this  would  naturally  infer  that  the  defendant 
itself  had  discovered  the  defect  (but  not  necessarily 
at  the  same  place),  for  otherwise  there  could  not  be 
present  the  intent  or  purpose  to  haul  the  car  for 
repairs. 

It  is  evident  that  this  part  of  the  Court's  charge 
was  wholly  wrong;  it  was  not  based  upon  facts,  or 
even  suggestion,  so  far  as  Centralia  and  ^^  matters 
that  are  claimed  to  have  been  defective"  are  con- 
cerned. 

But  for  further  discussion  of  this  8th  count  from 
another  angle,  the  attention  of  the  Court  is  directed 
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to  Questions  Involved — No.  4:  Assignment  of  Error 
32,  beginning  at  page  77  hereof. 

(6)  It  was  error  for  the  Court  to  charge  the  jury  that 
"a  strike,  as  you  all  know,  and  all  of  us  know,  as  a 
matter  of  common  knowledge,  tends  to  array  men  on  the 
two  sides  of  the  question.  They  have  their  sympathizers, 
and  when  their  sympathy  is  aroused  it  can  affect  their 
judgment  and  can  affect  their  powers  of  observation. 
A  bent  brake  staff  that  would  not  be  a  serious  matter 
sometimes,  if  men  get  excited  and  are  sympathizing 
with  one  side  or  the  other,  it  might  be  magnified  and 
might  be  minimized.     It  works  both  ways.^'     (Rec.  299.) 

(assignment   of   error   29.) 

The  proposition  thus  advanced  by  the  Court  can 
not  be  denied  when,  or  if,  aimed  at  certain  individ- 
uals, provided  there  is  some  evidence  to  justify  such 
allusion.  There  were  but  two  classes  of  persons 
that  could  be  covered  by  this  statement,  or  charge, 
of  the  Court;  these  were  the  Government  inspectors 
and  the  defendant's  witnesses.  (Rec.  299.)  The 
latter  were  given  every  opportunity,  both  by  the  Court 
and  plaintiff,  to  show  their  fairness,  and  at  no  time 
did  the  plaintiff  suggest  by  its  method  of  questioning, 
or  the  use  of  innuendoes,  that  the  sympathy  of 
defendant's  witnesses  for  the  defendant  affected  their 
testimony.  But  this  is  not  true  with  respect  to  the 
Government  inspectors,  for  their  fairness  and  veracity 
were  continually  assailed  by  defendant,  and  plaintiff 
was  denied  the  right  to  show  the  actions  and  conduct 
of  these  inspectors  in  order  that  the  jury  might  have 
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every  opportunity  to  judge  their  sympathy,  fairness, 
and  veracity,  just  as  it  had  of  judging  the  sympathy 
and  fairness  of  defendant's  witnesses.  (The  word 
"veracity"  is  purposely  omitted  from  this  last  clause, 
for  we  disclaim  all  intention  of  even  suggesting  that 
any  of  defendant's  witnesses  made  any  false  state- 
ment.) This  question  of  fairness,  which  is  naturally 
akin  to  sympathy,  has  been  discussed  in  Questions 
Involved — 'No.  2,  subdivisions  (b)  and  (c),  pages  59, 
62  hereof. 

Therefore,  this  charge  of  the  Court  relative  to 
sympathy  of  the  witnesses,  and  its  effect  upon  the 
weight  to  be  given  their  testimony,  was  erroneous. 
It  subserved  no  good  purpose;  but,  instead,  it  empha- 
sized the  comparison  between  the  fairness  oj  witnesses, 
who,  unhampered  and  unfettered,  were  allowed  to  tell 
their  plain,  straightforward  story,  and  those  other  wit- 
nesses, the  Government  inspectors,  who  were  not  so 
fortunate. 

This  charge  of  the  Court  was  also  erroneous, 
because  it  suggested  sympathy. 

(c)  It  was  error  for  the  Court  to  charge  the  jury  to  the 
effect  that  if,  after  defendant  had  inspected  cars,  mis- 
chievous individuals  rendered  them  defective,  and  the 
company  did  not  discover  them  until  they  got  out  on 
the  line,  the  defendant  would  not  be  liable.     (Rec.  308). 

(assignment  of  error  30.) 

{d)  It  was  also  error  for  the  Court  to  charge  the  jury 
to  the  ejffect  that  if  defendant  inspected  a  train  within 
a  reasonable  time  before  its  departure  the  train  should 
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he  considered  as  upon  the  line,  and  defendant  would 
not  become  liable  if  it  exercised  a  high  degree  oj  care 
until  it  discovered  the  dejects,  when  it  would  again  be 
its  duty  to  repair  the  car  wherever  jound,  if  it  could  be 
repaired  there;  if  not,  then  to  take  it  to  the  nearest 
available  point  to  remedy  the  defects.     (Rec.  309.) 

(assignment  of  error  31.) 

These  instructions  show  to  what  extent  the  "  strike  " 
testimony  misled  the  Court,  and  undoubtedly  the 
jury;  for  there  was  not  the  least  bit  of  evidence 
upon  which  to  base  such  a  charge  as  either  of  the 
above. 

There  was  some  general,  prejudicial  testimony 
admitted  over  the  objections  of  the  Government 
that  might  have  formed  a  basis  (not  necessarily 
legal)  for  either  of  such  charges  had  it  related  to  any 
particular  cause  of  action,  but  which  it  did  not. 

In  no  single  instance  was  it  even  suggested  that  a 
mischievous  individual  rendered  any  of  the  18  cars 
defective,  nor  was  it  shown,  or  attempted  to  be  shown, 
in  any  case  that  a  car  was  inspected  "within  a 
reasonable  time  before  its  departure,"  and  that 
thereafter  it  became  defective. 

But  in  the  Auburn  and  Centralia  cases  it  was 
testified  that  no  car  left  either  place  with  the  defects 
complained  of;  and  that  as  to  some  defects  to  the 
car  involved  in  the  8th  count,  they  were  found 
over  a  month  before  the  car  arrived  in  Auburn. 

In  view  of  the  fact  that  there  was  no  basis  for  either 
of  the  above  charges,  it  is  unnecessary  to  discuss  the 
law  as  embodied  therein. 
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Therefore,  both  of  these  charges  were  erroneously 
given,  not  only  because  of  the  lack  of  some  evidence 
to  support  them  but  because,  along  with  the  "  strike" 
testimony,  they  had  a  tendency  to  mislead  the  jury. 

Questions  Involved — No.  4. 

ASSIGNMENT   OF   ERROR   32. 

The  Court  erred  in  refusing  to  direct  a  verdict  for 
the  plaintiff  on  the  8th  cause  of  action,  the  one 
involving  the  car  hauled  out  of  Auburn  with  a  hand 
brake  wheel  missing.     (Rec.  313.) 

This  request  for  a  directed  verdict  was  very 
properly  refused  if  we  are  to  give  any  consideration 
to  the  testimony  of  two  of  defendant's  witnesses  to  the 
effect  the  brake  wheel  was  not  missing  when  the  car 
left  Auburn.  (Rec.  250,  260.)  And  we  can  not  ignore 
such  testimony  even  if  it  was  of  a  negative  character. 
On  that  theory  nothing  remains  to  be  said.  It 
simply  resolved  itself  into  a  question  of  whether  the 
jury  should  give  greater  weight  to  the  positive 
testimony  of  the  Government  inspectors  or  to  the 
negative  testimony  of  defendant's  witnesses.  And, 
therefore,  with  that  count  in  the  same  situation  as 
the  remaining  counts  involving  cars  hauled  from 
Auburn  and  Centralia,  the  Court  erred  in  not  in- 
structing the  jury  as  requested  by  plaintiff  in  its 
requests  Nos.  5  [3],  8,  and  9.  See  question  immedi- 
ately following,  subdivisions  (a),  (6),  and  (c). 
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Questions  Involved — No.  5. 

ASSIGNMENTS  OF  ERROR   36   TO   42. 

(a)  It  was  error  for  the  Court  to  refuse  to  charge 
the  jury  as  follows,  the  same  being  plaintiff  ^ s  Request  for 
Instructions  No.  5  [3]  (Rec.  314) : 

If  the  jury  believes,  from  a  fair  preponderance 
of  the  evidence,  that  any  car  was  hauled  by  de- 
fendant from  Auburn  or  Centralia  in  the  condi- 
tion alleged  in  the  Government's  complaint,  its 
verdict  should  be  for  the  Government  on  any  such 
cause  of  action. 

(assignment   of   error  36.) 

The  Court  read  plaintiff's  Request  No.  5  [3]  to 
the  jury,  as  above  set  forth,  but  quaUfied  it  by 
adding  thereto  the  following  (Rec.  300) : 

*  *  *  unless  moved  for  the  purpose  of 
being   repaired,   as   I  have   explained   to   you. 

Now,  plaintiff's  request  related  to  cars  with  defects 
'' alleged  in  the  Government's  complaint,"  none  of 
which,  as  claimed  by  defendant,  were  defective,  and 
therefore  were  not  being  hauled  for  repair.  So,  the 
Court's  qualification  of  this  Request,  suggesting  a 
necessary  movement,  was  not  justified  by  the  facts. 

(5)  It  was  error  for  the  Court  to  refuse  to  charge  the 
jury  as  requested  by  plaintiff  in  its  Request  for  Instruc- 
tions No.  8,  as  follows  (Rec.  314) : 

It  is  no  defense  for  the  defendant  to  say  that 
because  of  a  strike  of  some  of  its  employees  it 
was  unable  to  secure  competent  men  to  inspect 
and  repair  the  cars  involved  in  this  case. 

(assignment   of   error    37.) 
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The  effect  of  this  instruction  was  destroyed  by  the 
Court,  for  while  the  same  was  read  as  requested,  the 
Court  quahfied  same  by  saying  (Rec.  300) : 

Yet  you  may  consider  what  the  evidence  has 
shown  in  that  respect  in  determining  the  nearest 
available  repair  point. 

The  Government's  request  should  have  been  grant- 
ed, for  it  was  justified  by  the  evidence,  whereas  the 
qualification  thereof  by  the  Court  was  not  based  on 
any  evidence. 

It  may  have  been  true  that  defendant  had  some 
trouble  in  getting  the  most  competent  men  to  inspect 
and  repair  cars,  for  it  made  no  effort  to  do  so  until 
nearly  three  weeks  after  the  strike  went  into  effect; 
but  that  had  no  bearing  on  the  instant  case.  As  to 
the  cars  involved,  the  evidence  of  defendant's  offi- 
cials was  to  the  effect  that  they  worked  long  hours, 
strained  every  nerve,  and  actually  inspected  and  re- 
paired the  safety  appliances  on  these  cars,  if  they 
were  defective,  before  the  cars  left  Auburn  or  Cen- 
tralia.  (Note  Questions  Involved — No.  6  (6);  As- 
signment of  Error  44,  capitalized  part,  page  96 
hereof.)  This  testimony  related  to  all  cars  leaving 
those  places,  excepting  the  one  involved  in  the  8th 
count,  the  one  with  a  missing  brake  wheel;  and  as  to 
that,  defendant  did  not  seem  to  know  just  what 
position  to  take,  for  one  witness,  Crosby,  testified  that 
they  would  make  even  a  temporary  repair  to  a  car 
that  was  going  to  Renton  (Rec.  210),  but  another 
witness  did  not  seem  to  be  so  sure  of  that  (Rec.  263). 
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But  notwithstanding  the  fact  that  there  was  no 
evidence  even  suggesting  that  a  brake  wheel  could 
not  be  applied  at  Auburn,  or  that  the  car  was  being 
hauled  to  the  nearest  available  repair  point  from 
Tacoma,  or  South  Tacoma,  or  that  it  could  not  be 
repaired  at  Tacoma  or  South  Tacoma  where  it  was 
found  defective  one  month  before,  the  Court's  quali- 
fication of  this  request  had  the  effect  of  a  suggestion 
to  the  jury  that  there  was  evidence  of  such  char- 
acter, and  it  therefore  had  a  tendency  to  mislead 
the  jury. 

With  respect  to  this  8th  count,  there  was  not  the 
slightest  evidence  to  suggest  'Hhat  the  movement  of 
the  car  complained  of  by  the  Government  was  neces- 
sary in  order  that  the  repair  could  be  made,  nor  that 
the  repair  could  not,  consistently  with  a  proper 
operation  of  defendant's  railway  even,  have  been 
made  at  the  point  where  the  defect  was  originally 
discovered.''  (Italics  ours.)  The  quoted  part  is 
taken  from  opinion  of  Judge  Bledsoe  in  the  case  of 
UnUed  States  v.  A.  T.  &  S.  F.,  220  Fed.  215. 

At  this  point  it  might  be  well  to  consider  together 
three  Requests  for  Instructions  made  b}^  plaintiff, 
which  the  Court  refused  to  give,  the  same  being  Nos. 
12,  14,  and  15. 

(c)  It  was  error  for  the  Court  to  refuse  to  give  the 
jury  the  following  instructions,  as  requested  by  plaintiff 
(Rec.  314-316): 

No.  12.  In  order  to  comply  with  the  spirit  of 
the    law,    the    defendant    can    not    establish    a 
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division  terminal  and  make  up  trains  at  such 
terminal  and  haul  in  such  trains  cars  with 
defective  safety  appliances,  such  as  those  in- 
volved in  this  case.  Therefore,  it  is  no  defense 
to  say  that  the  defendant,  owing  to  a  shortage  of 
inspectors  and  repair  men  at  Auburn  or  Cen- 
tralia  hauled  any  of  the  cars  from  these  points 
in  road  service  in  the  condition  complained  of  by 
the  Government. 

(assignment  of   error   39.) 

No.  14.  The  jury  must  not  return  a  verdict 
for  the  defendant  on  any  cause  of  action,  unless 
it  appears  that  the  defective  cars  were  hauled  by 
themselves  for  repair,  or  hauled  in  what  is 
known  as  a  hospital  train.  Good  order  and  bad 
order  cars  can  not  be  assembled  together  in  a 
train  and  hauled  from  a  terminal,  some  for 
repair  and  some  in  commercial  service.  And 
the  burden  is  on  the  defendant  to  show  that  this 
was  not  done. 

(assignment  of  error  41.) 

No.  15.  The  fact  that  a  car  had  other  than  the 
defects  complained  of,  and  that  such  other 
defects  could  not  be  conveniently  repaired  at 
Auburn  or  Centralia,  can  not  be  considered  as 
an  excuse  for  not  repairing  the  defective  equip- 
ment in  question. 

(assignment   of    error   42.) 

The  Court  read  to  the  jury  plaintiff's  Request  No. 
12,  but  qualified  it  by  adding  (Rec.  302) : 

Notice  the  words  "in  road  service.^'  They 
would  have  a  right,  if  they  could  not  be  repaired 
there  and  it  was  necessary  to  move  them  in 
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order  to  secure  the  repairs,  to  haul  them  to  the 
nearest  available  repair  point,  because  they 
would  not  be  in  road  service. 

Plaintiff's  Request  No.  14  was  not  given  in  any 
form,  but  Request  No.  15  was  read  to  the  jury, 
qualified  as  follows  (Rec.  302): 

*    *    *     provided   you  find   it   could   have 
been  repaired  at  Auburn  or  Centralia. 

In  the  application  of  these  Requests  to  the  instant 
case  let  us  look  at  train  No.  930,  which  left  Auburn 
with  77  cars.  Twenty-nine  of  these  cars  were  loaded 
with  logs;  23  or  24  of  them  were  in  bad  order  and  had 
been  brought  from  Tacoma  or  South  Tacoma  to  be 
hauled  in  this  train,  or  at  least  in  some  train;  eight 
of  them  had  penalty  defects,  according  to  the  Govern- 
ment's testimony,  one  of  which  was  also  defective  in 
other  respects  and  so  admitted  by  defendant.  This 
car  was  the  one  with  the  brake  wheel  missing. 

It  can  not  be  denied  that  this  was  a  dangerous 
practice;  and  while  we  do  not  know  to  what  extent 
these  23  or  24  other  cars  were  defective,  the  witness 
McCullough  testified  (Rec.  224)  that  they  were  going 
to  Renton  for  general  repairs,  just  like  N.  P.  car 
67105,  which  was  the  one  with  the  missing  brake 
wheel  and  some  other  defects  not  disclosed  by  the 
Record;  therefore,  we  may  assume,  for  sake  of  argu- 
ment, that  they  also  were  seriously  defective,  as  the 
witness  Weeks  testified  with  respect  to  all  the  cars 
involved,  and  without  contradiction  (Rec.  144).  But 
aside  from  that,  the  movement  of  any  defective  car 
that  requires  general  repairs  in  a  good  order  com- 
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mercial  train  can  not  be  said  "  to  promote  the  safety 
of  employees  and  travelers." 

Then  to  add  to  the  questionable  operation  of  this 
train,  defendant  also  put  in  it  29  cars  loaded  with 
logs,  which  character  of  lading  defendant's  mechan- 
ical superintendent  testified  might  shift  before  the 
car  was  moved  10  feet.    (Rec.  287.) 

While  it  is  not  a  violation  of  law  to  commingle 
ordinary  commercial  cars  with  logging  cars  if  the 
safety  appliances  are  in  good  condition,  yet  from  a 
safety  first  standpoint,  like  the  inclusion  of  the  cars 
that  required  general  repairs,  such  practice  can  have 
no  tendency  "  to  promote  the  safety  of  employees  and 
travelers." 

But  it  is  evident  that  the  trial  Court  was  of  the 
opinion  that  any  manner  of  movement  of  a  defective 
car  for  repair  was  permissible,  for  no  other  conclusion 
can  be  reached  when  the  charge  to  the  jury  is  read 
and  the  instructions  requested  by  plaintiff,  but 
denied,  are  reviewed. 

Just  briefly,  let  us  see  what  little  law  there  is  on 
this  question: 

When  the  Proviso  of  the  1910  Act  was  being 
framed  the  Senate  Committee  on  Interstate  Com- 
merce, on  February  18,  1910,  submitted  its  Report 
(No.  250,  61st  Congress,  2d  Session);  and  in  this 
Report,  accompanying  House  Bill  5702,  we  find 
the  following,  at  pages  3  and  4: 

As  there  is  danger  in  the  movement  of  such 
defective  cars,  and   as  trainmen  are  obliged 
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to  handle  them  without  any  real  option  on 
their  part  so  to  do,  it  is  but  just  and  equitable 
that  the  risk  attendant  upon  such  movement 
where  death  or  injury  to  trainmen  results 
should  be  borne  by  the  carrier  and  not  in  any 
degree  assumed  by  the  trainmen. 

It  is  one  of  the  perils  of  the  operation  of 
the  railroad  for  which  trainmen  are  not  at  all 
responsible.  As  it  is  practically  obligatory 
upon  the  trainmen  to  incur  such  dangers, 
there  should  be  no  impairment  of  any  right 
of  such  trainmen  by  reason  of  the  perform- 
ance of  such  dangerous  duty    *    *    *. 

*  *  *  This  amendment  does  not  permit 
the  movement  oj  damaged  cars  in  connection 
with  those  commercially  used,  and  in  every  other 
respect  the  interests  of  the  employees  have  been 
fully  safeguarded. 

When  the  Senate  Conference  Report  was  made  on 
April  4,  1910  (Report  No.  932,  to  accompany  H.  R. 
Bill  5702),  nothing  was  said  along  this  line,  but  there 
had  been  incorporated  into  the  Proviso,  as  agreed 
upon,  that  which  the  Government,  in  its  endeavor 
to  promote  safety,  construes  to  mean  that  damaged 
or  defective  cars  must  be  excluded  from  use  in  con- 
nection with  commercial  cars. 

The  Proviso  in  question  is  set  forth  in  full  on  page 
50  hereof,  and  incorporated  therein  will  be  noted  a 
sub-Proviso,  which  reads: 

and  nothing  in  this  proviso  shall  be  construed 
to  permit  the  hauling  of  defective  cars  by 
means  of  chains  instead  of  drawbars,  in  revenue 
trains  or  in  association  with  other  cars  that  are 


85 

commercially  used,  unless  such  defective  cars 
contain  live  stock  or  "perishable"  freight. 

But  there  are  two  things  in  the  Proviso  in  chief  to 
which  we  desire  to  call  particular  attention;  these 
provide  that — 

such  car  may  he  hauled  from  the  place  where  sv/^h 
equipment  was  first  discovered  to  he  defective  or 
insecure  to  the  nearest  availahle  point  where  such 
car  can  he  repaired  *  *  *  jp  SUCH 
MOVEMENT  IS  NECESSARY  TO  MAKE 
SUCH  REPAIRS  and  such  repairs  can  not 
be  made  except  at  such  repair  point.  (Italics 
and  capitals  ours.) 

Now,  in  order  to  comply  with  the  law  it  is  necessary 
for  a  carrier  to  repair  its  cars;  but,  of  course,  we 
realize  that  repair  points  for  heavy  repairs  can  not 
be  carried  around  on  wheels;  and,  therefore,  at  times 
a  carrier  must  haul  a  car  "to  the  nearest  available 
point  where  such  car  can  be  repaired"  in  order  to 
have  it  put  in  a  safe,  serviceable  condition,  which,  in 
itself,  would  he  a  necessary  movement.  Therefore,  we 
may  ask:  Was  the  phrase  capitalized  above  inserted 
without  due  regard  to  its  meaning,  simply  as  a  matter 
of  reiteration  or  emphasis,  or  was  it  incorporated  in 
the  Proviso  with  some  other  object  in  view? 

We  can  not  escape  the  conviction  that  the  phrase 
"if  such  movement  is  necessary  to  make  such 
repairs"  was  intended  to  have  a  well-defined, 
safety-first  meaning,  and  that  it  relates  to  the 
manner   of  movement   under   the    circumstances    in 
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each  case,  rather  than  any  character  of  movement. 
Therefore,  applying  such  construction  to  the  8th 
cause  of  action,  it  would  mean  that  the  car  with 
the  missing  brake  wheel,  and  "other  defects," 
could  be  hauled  from  the  point  of  discoyery  (Tacoma 
or  South  Tacoma)  to  the  nearest  available  repair 
point  from  Tacoma  or  South  Tacomxi,  and  in  such 
way  as  was  absolutely  necessary  to  get  it  to  such 
repair  point;  provided,  of  course,  it  could  not  be 
repaired  at  Tacoma  or  South  Tacoma,  which  was 
not  shown  or  even  suggested  by  defendant;  and 
provided  further,  that  the  manner  of  movement 
was  also  necessary,  which  was  not  shown,  so  far  as 
Tacoma,  South  Tacoma,  or  Auburn  are  concerned. 

Having  in  mind  the  fact  that  this  car  was  assembled 
in  a  commercial  train  at  Auburn,  hauled  from  there 
in  association  with  good-order  cars,  and  no  attempt 
made  to  justify  such  manner  of  movement,  even  (for 
the  sake  of  argument)  as  the  necessary  result  of  the 
strike,  the  Court  should  have  instructed  the  jury 
that  its  verdict  must  be  for  the  Government  as  to 
any  car  that  left  Auburn  or  Centralia  in  the  defective 
condition  complained  of  by  the  Government.  (See 
Questions  Involved  No.  5;  Assignment  of  Error  36, 
page  78  hereof.) 

This  request  (Government's  Request  No.  5)  should 
also  have  been  granted  for  the  reason  that  defendant 
made  no  effort  to  justify  the  movement  from  Tacoma 
or  South  Tacoma. 
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Therefore,  plaintiff's  Requests  Nos.  12  and  14 
(Rec.  314,  315,  page  81  hereof)  should  also  have  been 
granted,  for  two  reasons,  1st,  because,  as  a  matter 
of  law,  no  justification  should  be  said  to  exist  for 
making  up  a  commercial  train  at  a  division  terminal 
and  include  therein  cars  with  serious  defects;  2nd, 
because  in  this  case  defendant  made  no  effort  to 
show  that  it  could  not  have  made  up  a  so-called 
hospital  train  and  hauled  to  Renton  the  24  or  25 
cars  that  were  to  receive  general  repairs,  including 
the  8th  count  car.  Had  such  a  train  been  made  up 
at  Tacoma  or  South  Tacoma,  where  the  cars  were 
really  discovered  to  be  defective,  it  would  have 
saved  time  and  work  and  considerable  unnecessary 
switching,  all  of  which  would  have  had  a  strong 
tendency  ^'to  promote  the  safety  of  employees  and 
travelers." 

This  construction  of  the  phrase,  "  if  such  movement 
is  necessary,"  was  adopted  by  Judge  (later  Justice) 
Clarke  in  a  case  against  the  Erie  Railroad,  un- 
reported. Notwithstanding  the  fact  that  the  Sixth 
Circuit  Court  of  Appeals  reversed  the  judgment  in 
this  case  (240  Fed.  28),  basing  its  decision  upon  the 
construction  of  the  sub-Proviso,  we  find  so  much 
reason  in  Justice  Clarke's  opinion  that  would  tend, 
if  adopted,  "  to  promote  the  safety  of  employees  and 
travelers,"  that  it  is  deemed  advisable  to  call  atten- 
tion to  the  following  language  therefrom: 

For  the  purpose  of  this  motion  we  have  it 
admitted  that  these  five  cars  which  were  out  of 
order  were  hauled  a  distance  of  three  or  four 


88 

miles  from  a  switching  yard,  in  which  they 
were  assembled  from  various  railroads  and 
plants,  to  another  switching  yard,  where  there 
were  repair  shops;  and  that  they  were  hauled 
in  what  may  be  called  a  commercial  train,  hav- 
ing in  it  cars  loaded  with  interstate  traffic  or 
moving  in  interstate  commerce,  and  some  of 
which  were  in  good  order.  We  must  also  as- 
sume, for  the  purposes  of  the  motion,  that  the 
cars  in  question  were  otherwise  defective  than 
in  the  respects  proved  by  the  witnesses  so  far 
called ;  that  in  these  other  respects  they  could 
not  be  repaired  at  the  point  where  the  defects 
were  discovered  by  the  government  witnesses, 
the  NK  yard,  and  that  they  must  be  taken  to 
Briar  Hill  yard  to  be  repaired. 

The  question  is  whether  the  evidence  intro- 
duced, taken  with  the  assumptions  which  I 
have  stated,  made  necessary  the  movement 
which  it  is  admitted  was  made,  or  whether  the 
language  of  the  act  is  such  that  courts  and 
juries  may  distinguish  between  one  manner  of 
movement  and  another  and  say  that  one  man- 
ner of  movement  is  necessary  and  another  not. 
Assuming  that  the  cars  must  be  moved  from 
the  NK  yard  to  the  Briar  Hill  yard  in  order  to 
be  repaired,  does  this  act  give  the  common 
carrier  the  right  to  move  them  in  any  way  it 
sees  fit  ?  Or,  must  they  be  moved  in  a  manner 
consonant  with  the  spirit  and  purpose  of  the 
act  itself  before  the  movement  can  be  said  to 
have  been  necessary? 

The  Circuit  Court  of  Appeals  of  this  Circuit, 
in  speaking  of  this  act  before  the  1910  amend- 
ment, says: 
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^^It  is  well  settled  that  the  object  of  the 
safety  appliance  act  being  remedial  and  hu- 
manitarian in  its  pm*pose,  to  protect  the  lives 
and  limbs  of  railroad  employees  by  making  it 
unnecessary  for  men  operating  the  couplers  to 
go  between  the  ends  of  the  cars,  the  act  is  not 
to  be  construed  so  narrowly  as  to  defeat  the 
obvious  intention  of  the  legislature."  {Southern 
Railway  Co.  v.  Snyder,  187  Fed.  492.) 

If  that  is  the  purpose — and,  for  the  purpose 
of  this  motion,  we  must  accept  this  as  settled 
law — then  it  would  seem  to  me  to  be  the  duty 
of  the  court  to  construe  this  proviso  in  such 
a  manner  as  will  enable  us  to  distinguish  be- 
tween movements  which  are  made,  let  us  say, 
in  a  mamier  which  would  expose  the  employ- 
ees to  extraordinary  dangers  as  compared 
with  movements  which  might  be  made  of  the 
cars  which  would  expose  them  to  lesser  risks. 
Considering  only  the  case  which  we  have  in 
mind,  of  cars  assembled  in  a  yard  for  distribu- 
tion to  various  railroads,  and  having  before  us 
simply  the  question  where  a  number  of  cars  are 
found  scattered  through  such  a  yard  in  a  condi- 
tion of  repair  such  that  the  law  forbids  their 
movement  unless  they  fall  within  the  proviso 
of  the  act,  I  am  persuaded  that  it  will  not  do  to 
say  that  a  necessity  existed  for  transporting 
those  defective  cars  in  a  train  in  association 
with  cars  in  good  order,  and  that  no  amount  of 
proof  which  could  be  produced  would  justify 
the  court  in  submitting  the  question  of  the 
existence  of  such  necessity  to  the  jury.  It 
would  have  been  no  great  expense,  it  would 
have  been  no  great  inconvenience  for  a  com- 
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pany  under  such  circumstances  to  run  a 
special  train  of  bad  order  cars  from  the  NK 
yard  to  the  Briar  Hill  yard. 

Such  a  movement  as  the  one  admitted  to 
have  been  made,  as  has  been  aptly  said,  might 
be  at  night,  and  must  be  made  under  such 
conditions  that  the  men  working  on  the  cars 
would  not  know  which  cars  were  in  good  order 
and  which  were  not.  I  cannot  think,  having 
regard  to  the  purposes  of  this  act,  as  construed 
by  the  Circuit  Court  of  Appeals  of  this  Cir- 
cuit, that  I  should  submit  to  the  jury  the 
question  of  whether  or  not  the  necessity 
existed  for  hauling  these  defective  cars  in  the 
manner  in  which  they  were  hauled  over  the 
line  of  the  defendant. 

It  will  thus  be  seen,  that  the  Proviso  in  chief 
permits  certain  movements  for  repair,  if  the  manner 
thereof  is  necessary,  but  by  the  express  terms  of  the 
sub-Proviso,  "  the  hauling  of  defective  cars  by  means 
of  chains  instead  of  drawbars,  in  revenue  trains  or  in 
association  with  other  cars  that  are  commercially 
used,  *  *  *"  was  not  considered  by  Congress 
as  a  necessary  manner  of  movement. 

In  a  case  against  defendant  herein,  supra,  this 
Court  considered  the  necessity  for  certain  manner 
of  movements,  and  in  its  opinion  said,  at  page  784 : 

Or,  we  presume,  in  a  case  where  there  are 
no  means  for  repairing  the  cars  at  the  junction 
of  the  roads,  they  might  be  hauled,  without 
being  taken  into  freight  trains  or  used  therein, 
and  thus  moved,  in  what  are  termed  hospital 
trains,  to  a  convenient  place  for  repair. 
(Italics  ours.) 
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If  there  is  no  justification  for  commingling  good 
order  and  bad  order  cars  at  a  junction  point,  where 
there  are  Uttle  or  no  faciUties  for  repairing  or  switch- 
ing or  storing  cars,  how  can  there  be  any  justification 
for  assembUng  them  in  a  77-car  train  at  a  busy  ter- 
minal, through  which  2,500  cars  are  handled  daily, 
with  all  the  necessary  switching  that  such  assembling 
must  involve? 

And,  for  similar  reasons  of  wisdom  and  safety,  the 
trial  Court  should  have  charged  the  jury,  as  requested 
by  plaintiff  in  its  Request  No.  15,  to  the  effect  that 
''other  defects"  can  not  be  used  as  an  excuse  for  not 
repairing  a  penalty  defect,  a  missing  brake  wheel. 
We  agree  that  in  some  cases  it  might  be  true  that 
''other  defects"  might  prevent  a  penalty  defect  from 
being  remedied;  but  if  so,  the  carrier,  who  must  jus- 
tify any  movement  of  a  defective  car,  should  show 
such  relation  between  the  penalty  defect  and  "other 
defects"  as  would  prevent  the  former  from  being 
repaired,  even  temporarily,  until  the  latter  had  re- 
ceived some  repairs.  But  no  attempt  was  made  in 
this  case  to  show  such  relation  between  the  several 
defects. 

(d)  The  Court  erred  in  refusing  to  instruct  the  jury 
as  follows,  as  requested  hy  plaintiff,  being  its  Request 
No.  9  (Rec.   314): 

The  provisions  of  the  safety  appliance  acts 
are  of  such  nature  that  they  can  not  be  ignored 
or  set  aside  by  a  carrier  on  the  ground  that  a 
strike  has  interfered  with  its  operation.  But 
the  safety  of  other  employees,  those  who  operate 
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trains,  as  well  as  the  traveling  public,  is  to  he 
placed  above  the  question  of  inconvenience  to 
the  carrier  of  keeping  its  equipment  in  repair. 

(ASSIGNMENT    OF   ERROR    38.) 

The  Court  merely  read  to  the  jury  the^rs^  sentence 
of  this  Request  (Rec.  301),  but  refused  to  instruct 
the  jury  with  respect  to  the  question  of  inconvenience, 
as  requested  in  the  last  sentence. 

The  fact  that  it  is  inconvenient  "  to  promote  the  safety 
of  employees  and  travelers^'  can  not  be  accepted  as  an 
excuse. 

United  States  v.  Pere  Marquette,  211  Fed. 
220. 

United  States  v.  A.  T.  &  S.  F.,  220  Fed.  215. 
Virginian  v.  United  States,  223  Fed.  748. 
Pennsylvania  v.  United  States,  241  Fed.  824. 
Cases  Cited,  Kenfs  Digest  {1915),  p.  15  {d). 

We  can  not  escape  the  conviction  that,  even 
without  legislative  requirement,  a  carrier's  con- 
venience should  be  subordinated  to  the  safety  of 
employees  and  travelers.  And  as  a  general  propo- 
sition, if  we  may  judge  by  the  few  decisions  on  the 
subject,  most  carriers  have  seen  the  wisdom  of 
such  policy. 

(e)  The  Court  erred  in  refusing  to  grant  plaintiff's 
Request  for  Instructions  N^o.  13,  in  that  it  refused  to 
instruct  the  jury  that  "as  to  each  of  the  cars  hauled  from 
Auburn  or  Centralia  the  jury  must  return  a  verdict  for 
the  Government  unless  the  defendant  has  shown,''  among 
other  things  not  heretofore  considered  (Rec.  315) : 
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4th.  That  the  defendant  was  hauling  the  car 
for  the  sole  purpose  of  putting  it  in  repair,  and 
that  such  repair  could  not  be  made  at  Auburn  or 
Centralia, 

5th.  That  such  car  was  actually  repaired  at 
the  nearest  available  point  from  Auburn  or  Cen- 
tralia. 

(ASSIGNMENT   OF   ERROR   40.) 

The  Court  read  the  4th  condition,  with  the  excep- 
tion that  it  omitted  the  word  ''sole";  the  5th  was 
rejected  in  toto.     (Rec.  302.) 

This  request  had,  in  part,  a  twofold  purpose:  The 
Court,  as  heretofore  pointed  out,  had  taken  the  posi- 
tion that  it  was  only  necessary  to  consider  the  near- 
est available  repair  point  from  Auburn,  and  therefore 
refused  plaintiff's  Request  No.  1  (Assignment  of  Error 
32),  and  also  its  Request  No.  5  [3] ( Assignment  of  Error 
36).  Request  No.  13  was  prepared  to  meet  such  a 
contingency,  for  the  Government  had  a  right  to 
meet  the  defense  that  the  movement  of  any  car 
from  Auburn  or  Centralia  was  justified. 

There  was  no  suggestion  that  any  car  moved  from 
Centralia  was  for  the  purpose  of  repairing  it,  for  in 
none  of  the  five  Centralia  cases  did  the  defendant  show 
that  any  car  had  been  properly  equipped,  and  that  it 
had  discovered  the  defects;  in  fact,  its  defense  was 
that  each  car  was  not  defective  when  it  left  Centralia. 

As  to  the  Auburn  cases,  it  was  also  contended  that 
the  equipment  in  question  was  not  defective;  but  look- 
ing at  it  from  another  angle,  it  was  not  shown  that 
the  brake  wheel  could  not  be  replaced  at  Auburn. 
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The  4th  condition  was  a  proper  one,  for  we  believe 
that  the  movement  of  a  defective  car  from  a  terminal, 
if  justifiable  at  all,  must  be  for  the  sole  purpose  of 
being  repaired,  and  while  the  omission  of  the  word 
"sole"  from  the  Court's  charge  may  not  have  been 
misleading,  it,  nevertheless,  should  have  been  given 
as  requested. 

The  difference  between  the  4th  and  5th  conditions 
is  this:  The  4th  shows  the  intention  of  the  carrier  in 
moving  a  car;  the  5th  is  but  the  execution  of  such 
intention.  If  there  was  a  bona  fide  intention  to 
repair  a  car  at  a  certain  place,  the  execution  of  that 
intention  was  certainly  material;  for,  in  this  case,  it 
would  have  tended  to  corroborate  testimony  as  to 
such  intention,  and  also  would  have  shown,  in  the 
absence  of  other  evidence,  what  repairs  the  car  actually 
needed  and  received. 

We  have  thought  it  advisable  thus  to  explain  the 
Government's  position  in  respect  to  this  Request  No. 
13,  but  it  is  only  fair  to  this  Court  to  say  that,  from 
a  technical  point  of  view,  the  Request  may  have  been 
properly  refused.  In  preparing  same  there  was  a 
phrase  inadvertently  omitted  from  the  first  part, 
which  would  have  made  it  read: 

As  to  each  of  the  cars  hauled  from  Auburn 
or  Centralia,  if  found  to  be  defective  as  alleged, 
the  jury  must  return  a  verdict  for  the  Gov- 
ernment unless  the  defendant  has  shown: 

The  italicized  part  was  omitted  from  Request  No. 
13,  but  this  was  interpolated  by  the  Court  when 
granting  such  request  with  respect  to  the  first  three 
conditions.     (Rec.  302.) 
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Questions  Involved— No.  6. 

assignments  of  error  43  and  44. 

(a)  The  Court  erred  in  granting  defendant's  Request 
No.  8  and  charging  the  jury,  in  effect,  that  the  move- 
ment of  the  car  involved  in  the  8th  count  FROM  A  U~ 
B  URN,  and  the  availability  of  A  UB  URN  as  a  place 
for  repairing  such  car,  should  be  considered,  although 
the  car  had  been  discovered  to  be  defective  at  Tacoma 
or  South  Tacoma  over  30  days  prior  to  its  movement 
from  Auburn.     (Rec.  305,  316.) 

(ASSIGNMENT   OF   ERROR   43.) 

The  Record  with  respect  to  this  cause  of  action 
has  been  gone  over  several  times  from  different 
angles;  and,  with  the  exception  of  two  suggestions, 
we  do  not  believe  we  can  add  anything  to  what  has 
already  been  said. 

But  this  should  be  noted :  This  car  was  discovered 
to  be  defective  at  Tacoma,  or  South  Tacoma,  over  30 
days  before  it  was  moved  to  Auburn,  but  we  know 
nothing  about  what  defects  were  discovered,  to  what 
extent  it  was  further  damaged  by  the  necessary 
switching  in  getting  it  out  of  Tacoma,  or  South 
Tacoma,  into  Auburn  and  out  of  Auburn  again;  the 
Record  is  "speechless"  in  this  respect.  But  not- 
withstanding the  fact  that  the  bill  for  Renton  repairs 
would  show  just  what  work  was  done  (Rec.  209) 
(although  this  might  not  prove  the  car's  condition 
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when  it  left  Auburn,  much  less  when  it  got  into 
Tacoma,  or  South  Tacoma,  over  a  month  before  it 
left  Auburn),  defendant  did  not  endeavor,  to  this 
extent,  to  bring  itself  within  the  Proviso. 

There  is  one  other  important  thing  in  connection 
with  this  charge,  which  is  that  portion  reading  as 
follows  (Rec.  305) : 

The  defendant  admits  that  this  particular 
freight  car  *  *  *  ^^^g  ^^  ^  defective  con- 
dition. 

The  defendant  never  made  any  such  admission 
with  respect  to  the  brake  wheel  being  missing;  in 
fact,  it  refused  to  make  such  an  admission  (Rec.  53), 
and  went  so  far  as  to  deny  that  this  car  had  a 
missing  brake  wheel  (Rec.  250,  260).  Therefore  this 
Request  and  allowance  thereof  by  the  Court  con- 
tained either  an  inadvertent  misstatement,  which  natu- 
rally misled  the  jury,  or  was  irrelevant  to  the  extent 
that  it  related  to  the  matters  foreign  to  the  issues; 
that  is,  to  "other  defects"  only,  and  did  not  include 
therein  the  missing  brake  wheel.  There  was  nothing 
in  the  evidence  to  indicate  or  suggest  that  the  brake 
wheel  could  not  very  easily  be  replaced  at  Auburn, 
not  to  mention  Tacoma  or  South  Tacoma,  if  it  was 
so  defective  there,  and  the  effect  of  the  Court's  charge 
if  not  misleading,  gave  the  jury  to  understand  that 
the  question  of  the  brake  wheel  being  replaced  at 
Auburn  was  outside  the  issues.     In  either  event  the 
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Request  was  not  justified  and  the  allowance  thereof 
was  erroneous. 

(b)  The  Court  erred  in  granting  defendant's  Request 
for  Instructions  N^o.  11  and  charging  the  jury  as 
requested,  hut  more  particularly  as  follows  (the  italics 
and  capitals  being  ours) : 

The  defendant  *  *  *  /ias  alleged  that 
*  *  *  certain  of  its  employees  had  left  its 
service  *  *  *  ^^d  iJidi  among  such  employ- 
ees were  its  car  inspectors  and  car  repairers,  and 
that  *  *  *  2^  was  *  *  *  necessary  that 
it  use  many  of  its  other  officers  and  employees 
for  such  (repair)  purpose,  and  that  it  did  not 
have  available  the  repair  facilities  that  it  would 
have  otherwise  had,  but  that  IT  DID  MAKE 
ALL  REPAIRS  NECESSARY  to  comply  with 
the  Act  of  Congress  referred  to  and  the  regulations 
issued  pursuant  thereto  AS  ALLEGED  IN 
THE  SEVERAL  CAUSES  OF  ACTION 
HEREIN.  While  the  fact  of  such  withdrawal  of 
certain  of  its  employees  from  its  service  would 
not  authorize  it  to  violate  the  Act  of  Congress 
and  the  regulations  issued  pursuant  thereto 
under  which  this  action  is  brought,  YOU 
WOULD  BE  AUTHORIZED  IN  CONSID- 
ERING THE  EVIDENCE  TO  TAKE  INTO 
CONSIDERATION  SUCH  SURROUNDING 
CONDITIONS  FOR  THE  PURPOSE  OF 
DETERMINING  THE  ISSUES  SUBMIT- 
TED TO  YOU,  AND  THE  EVIDENCE  IN 
CONNECTION   THEREWITH.     (Rec.  307.) 

(ASSIGNMENT    OF    ERROR   44.) 


This  whole  charge,  requested  by  the  defendant,  was 
but  a  brief  resume  of  certain  features  of  the  case;  but 
it  would  appear  therefrom  that  the  admission  of  the 
mass  of  irrelevant  testimony  offered  by  defendant 
was  attempted  to  be  cured  by  the  instruction  that 
the  strike  and  withdrawal  of  employees  would  not 
authorize  the  carrier  to  violate  the  law. 

We  believe  that  enough  has  been  said  with  respect 
to  the  ^'strike"  phase  of  the  case,  but  in  concluding 
this  subject  we  would  like  to  ask  if,  as  said  in  the 
above  charge,  defendant  itself  made  all  the  repairs 
necessary  to  comply  with  the  Act  and  Orders  as  alleged 
in  the  several  causes  of  action,  in  what  respect  was  the 
''strike"  testimony  relevant  I 

Questions  Involved — Nos.  7  and  8. 
(18th  count.) 

assignments    of    error    33,    34,    AND    35. 

One  carrier  can  not  receive  from  another  carrier  a 
car  with  a  defective  safety  appliance;  nor  can  it  justify 
the  movement  of  such  car  and  bring  itself  within  the 
Proviso,  where  it  appears  that  the  receiving  carrier 
made  no  attempt  to  discover  the  defects  and  did  not 
know  that  the  same  existed. 

It  was,  therefore,  error  for  the  Court  to  refuse  to  direct 
a  verdict  for  the  Government;  it  was  error  to  direct  a 
verdict  for  the  defendant  instead  of  submitting  same  to 
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the  jury;  and  it  was  error  to  enter  judgment  in  favor 
of  the  defendant  and  against  the  Government.  (Rec. 
313,  314.) 

It  is  unnecessary  again  to  refer  to  the  facts  on  the 
18th  cause  of  action,  the  only  one  involving  a  ques- 
tion of  this  kind ;  they  are  all  set  forth  on  page  18  hereof. 

No  reason  was  assigned  by  the  Court  for  its  action 
in  directing  a  verdict  for  the  defendant  on  this 
count,  and  we  are  at  a  loss  to  understand  why  such 
action  was  taken.  But  what  little  suggestion  there 
was  on  behalf  of  defendant,  its  plan  of  defense,  and 
possibly  the  Court's  view  of  the  situation,  can  be 
briefly  referred  to. 

The  Court  sustained  the  Government's  objection 
to  the  following  question  asked  of  the  witness  Win- 
ter on  cross-examination  by  counsel  for  defendant 
(Rec.  110): 

Do  you  think  it  advisable  from  the  stand- 
point either  of  the  Railroad  Company  or  the 
general  public  in  the  city  of  Seattle  to  have 
had  a  crew  of  car  repairers,  who  of  course 
would  be  taking  the  place  of  the  strikers, 
working  on  cars  as  close  to  Whatcom  Avenue 
as  was  this  transfer  track? 

But  the  following  question  was  asked  the  witness 
Weeks  on  cross-examination  by  counsel  for  defend- 
ant, and  an  objection  overruled  (Rec.  172) : 

Is  it  your  opinion,  Mr.  Weeks,  knowing  the 
conditions  which  you  did  know  at  that  time, 
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that  it  would  have  been  reasonably  safe  for 
any  man — official  or  new  employee  of  the 
Northern  Pacific — to  go  out  on  that  transfer 
between  the  street  car  track  and  Whatcom 
Avenue  and  attempt  at  that  time  to  have 
shimmed  up  or  repaired  this  drawbar? 

Observe  the  answer  to  this  last  question  (Rec.  173) : 

Mr.  Weeks.  It  would  have  been  as  safe 
there  as  any  other  place  on  the  road,  in  my 
opinion. 

Now,  if  the  question  of  safety  in  making  such  re- 
pair on  the  transfer  track  was  an  issue  in  the  case,  it 
should  not  have  been  decided  by  the  Court,  but  ought 
to  have  been  submitted  to  the  jury.  See  Empire 
State  Cattle  Co.  v.  A.,  T.  &  S:  F.,  210  U.  S.  1. 

But  the  question  of  safety  was  not  a  proper  issue 
in  this  count.  The  fact  is  the  defendant  did  not 
refuse  to  receive  the  car  from  the  Great  Northern; 
it  made  no  effort  to  inspect  it,  and  therefore  made 
no  effort  to  repair  it.  In  these  respects  the  case  is 
on  all  fours  with  that  other  case  (No.  3909)  against 
this  same  defendant,  decided  by  this  Court  March  12, 
1923.     (287  Fed.  780.) 

We  believe  it  is  unnecessary  here  to  quote  from 
the  opinion  of  this  Court  in  that  case,  for  the  whole 
opinion  is  a  refutation  of  any  suggestion  of  defendant 
that  it  did  not  violate  the  law  in  receiving  and  hauling 
from  the  Great  Northern  interchange  track  the  car 
with  the  low  drawbar. 
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CONCLUSION. 

Wherefore  it  is  respectfully  submitted  that  the 
judgment  of  the  trial  Court  should  be  reversed  and 
the  case  remanded  for  a  new  trial,  together  with 
instructions  to  sustain  the  Government's  demurrer 
to  the  affirmative  defense  of  defendant's  answer. 

Thos.  p.  Revelle, 

United  States  Attorney. 
C.  E.  Hughes, 
Assistant  United  States  Attorney. 
M.  C.  List, 
Special  Assistant  to  the  United  States  Attorney, 

Attorneys  for  Plaintiff  in  Error. 
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IN  THE 

Intt^b  BUUb  ffltrrmt  (Hmvt  nf  Appeals 

FOR  THE  NINTH  CIRCUIT 


THE  UNITED  STATES  OF  AMERICA, 
Plaintiff  in  Error, 

vs.  }  No.  4080 

NORTHERN  PACIFIC  RAILWAY  COM 
PANY,  Defendant  in  Error. 

The  statements  at  the  opening  and  as  found 
running  through  the  brief  as  prepared  by  the  Assist- 
ant Attorney  General,  who  came  to  Seattle  and  took 
the  responsibility  of  the  trial  of  this  case  in  the  Dis- 
trict Court,  evidence  a  keen  feeling  of  partisan  grief 
that  the  jury  was  so  bold  as  to  find,  on  conflicting 
evidence,  as  against  the  contentions  and  evidence 
offered  by  the  government. 

The  references  to  the  evidence  as  received  and 
excluded  will  be  noticed  in  due  course.  It  is  suffi- 
cient here  to  say  that  many  of  the  excerpts  there- 
from and  the  adverse  references  thereto  are  based 
upon  disconnected  and  incomplete  and,  we  believe  in 
some  cases,  misleading  references  to  the  testimony 
both  given  and  offered. 

There  is  much  criticism  of  the  trial  court  and 
many  references  to  the  alleged  attempts  of  the  de- 
fendant in  error  to  camouflage  the  real  issues  run- 


ning  through  the  opening  statement.  However, 
counsel,  on  pages  47  and  48  of  his  brief  makes  a 
segregation  of  eight  questions,  in  the  discussion  of 
which  he  goes  over  the  same  matters.  We  will 
endeavor  to  limit  our  discussion,  so  as  not  to  cover 
these  matters  more  than  once. 

Generally  speaking,  these  questions  cover:  first, 
a  question  of  pleading;  second,  the  admission  and 
rejection  of  evidence;  third,  the  evidence  admitted 
and  instructions  given  with  reference  to  the  shop- 
men's strike;  fourth,  the  action  of  the  court  in  fail- 
ing to  instruct  for  the  government  as  to  the  eighth 
count;  fifth,  the  action  of  the  court  in  directing  a 
verdict  on  the  eighteenth  count;  sixth,  the  question 
of  moving  penalty  defect  cars,  not  coupled  with 
chains,  in  revenue  trains;  and,  seventh,  a  general 
complaint  as  to  the  modification  and  giving  of  cer- 
tain instructions. 

THE  AFFIRMATIVE  DEFENSE  AND 

EVIDENCE  IN  ITS  SUPPORT. 

I. 

In  considering  the  assignments  as  against  the 
affirmative  defense,  we  believe  that  it  is  proper  to 
include,  in  connection  with  a  discussion  thereof, 
practically  all  of  the  objections  raised  as  to  the  evi- 
dence admitted  in  this  case,  all  of  which  went  to 
the  competency  of  evidence  showing  the  strike  situa- 


tion  that  confronted  the  defendant  in  error  at  the 
time  of  the  various  alleged  violations,  the  basis  of 
this  litigation. 

This  affirmative  defense  alleges  in  substance 
that  on  the  1st  day  of  July,  1922,  what  are  known  as 
the  Joint  Shop  Craft  Employees  of  the  defendant, 
including  those  engaged  in  the  work  of  repairing 
and  inspecting  cars  and  the  doing  of  the  general 
mechanical  work  in  connection  with  their  upkeep,  in 
protest  of  an  award  by  the  United  States  Labor 
Board,  ceased  their  employment  and  withdrew  from 
the  service  of  the  defendant,  and  that  their  with- 
drawal was  without  fault  on  the  part  of  the  defend- 
ant and  that  it,  pursuant  to  the  directions  of  the 
labor  board,  proceeded  to  and  used  its  best  efforts 
toward  obtaining  other  employees  to  perform  this 
work,  and  was  using  practically  its  entire  ofl&cial 
staff  for  such  purpose,  at  the  time  referred  to  in 
the  several  counts,  in  an  endeavor  to  perform  its 
duty  to  the  shipping  public;  that  in  view  of  the 
situation  it  was  physically  impossible  for  the  defend- 
ant to  keep  accurate,  or  any,  records  of  the  condi- 
tion of  the  various  cars,  alleging,  however,  that  all 
cars  transported  were  properly  inspected  and  no 
equipment  was  used  which  would  endanger  the 
safety  of  its  employees  in  operation  or  those  having 
business  with  it.  The  affirmative  defense  theil 
alleges : 


'^Tliat  if  any  of  the  cars  referred  to  in  the 
plaintiff's  complaint  were  in  the  condition  as 
referred  to  therein  the  same  arose  as  the  result 
of  an  emergency  and  beyond  the  control  of  this 
defendant  and  without  any  default  upon  its 
part,  and  the  defects,  if  any,  were  remedied  as 
soon  as  consistent  in  view  of  such  emergency 
and  after  movements  made  necessary  thereby, 
at  the  then  nearest  most  available  point  there- 
for/' 

This,  in  effect,  was  a  denial  that  any  cars  that 
could  be  repaired  were  transported  in  any  road 
movement  and  an  allegation  that  defective  cars 
moved,  if  any,  beyond  the  point  alleged  in  the  com- 
plaint, which  but  for  the  emergency  were  repair 
points,  were  moved  to  the  then  nearest,  most  avail- 
able repair  point,  although  they  were  not  in  all 
cases  moved  for  repairs,  as  soon  as  they  would  have 
been,  except  for  the  emergency. 

Taking  all  of  the  facts  pleaded,  if  it  is  at  all 
material,  the  necessary  inferences  can  be  drawn 
from  this  pleading  to  bring  this  answer  within  the 
provisions  of  the  amendment  to  Section  4  of  the 
act  as  construed  by  this  court  in  U.  S.  vs.  Northern 
Pacific,  287  Fed.,  780,  cited  and  referred  to  several 
times  by  the  plaintiff  in  error,  and  in  any  event,  the 
jury  were  properly  instructed  in  accordance  with 
the  request  as  made  by  the  government  and  in 
line  with  such  opinion,  the  court  instructing  the 
jury  as  follows : 


"As  to  each  of  the  cars  hauled  from 
Auburn  or  Centralia,  if  found  to  be  defective  as 
alleged,  the  jury  must  return  a  verdict  for  the 
Government  unless  the  defendant  has  shown: 
That  such  car  had  been  properly  equipped  with 
the  appliances  described  by  the  Act  of  Congress 
and  the  orders  of  the  Interstate  Commerce  Com- 
mission; that  the  defective  equipynent  became 
defective  while  being  used  by  the  defendant  on 
its  line  of  railroad;  that  the  defendant,  through 
its  officers  or  agents,  had  discovered  the  defects; 
that  (298-263)  the  defendant  was  hauling  the 
car  to  the  nearest  available  point  from  Auburn 
or  Centralia  where  the  car  could  be  repaired 
for  the  purpose  of  putting  it  in  repair,  and  that 
such  repairs  could  not  be  made  at  Auburn  or 
Centralia."    (R.  p.  302.) 

A  reading  of  the  other  instructions  theretofore 
given  by  the  court  shows  that  the  court  was  par- 
ticular to  an  extreme  degree  in  putting  before  the 
jury  every  provision,  not  only  of  the  act  itself,  but 
of  the  regulations  issued  pursuant  thereto  and 
which  were  alleged  to  have  been  violated  by  the  de- 
fendant in  this  case  and  many  of  which  counsel  has 
printed  in  his  brief,  the  court  instructing  the  jury 
that  if  they  found  that  such  provisions  or  such 
regulations  had  been  violated,  their  verdict  should 
be  for  the  government.  So  far  as  the  technical  suf- 
ficiencies of  the  matters  pleaded  or  the  words  used 
in  this  affirmative  answer  are  concerned,  in  view  of 
the  instructions  given,  this  question  of  pleading  he- 
comes  wholly  immaterial. 


II. 

Counsel  for  the  government,  on  the  first  page 
of  his  brief,  makes  this  statement: 

"It  might  be  well  to  state  at  the  outset  that 
in  this  case  the  carrier  challenges  the  right  and 
duty  of  the  government  to  attempt  'to  promote 
the  safety  of  employees  and  travelers'  during 
the  period  when  certain  of  its  employees  were 
on  a  strike,  and  that  the  record  clearly  discloses 
that,  during  such  period,  the  defendant  failed  to 
do  all  that  it  coidd  reasonably  do  in  the  interest 
of  safety/' 

Counsel  has  italicized  in  his  brief  what  we  have 
italicized — this  in  the  face  of  a  record  showing  that 
every  ounce  of  energy  of  the  entire  official  staff  of 
this  defendant  in  error,  pursuant  to  what  we  may 
safely  say  was  the  mandate  of  the  government  itself, 
was  expended,  many  working  as  much  as  twenty- 
four  hours  without  rest,  to  keep  the  railway  com- 
pany's equipment  safe  (R.  pp.  197,  216,  246,  267). 
It  is  not  a  hind  statement  in  view  of  a  record  in 
which  there  is  not  a  single  inference  that  can  be 
found  that  supports  it,  and  it  has  no  more  founda- 
tion under  the  record,  or  in  fact,  than  the  other  of 
the  statements  just  quoted. 

It  was  stated  to  counsel  for  the  government  and 
to  the  court  at  the  opening  of  the  trial  and  was 
repeatedly  stated  throughout  the  entire  trial  that  it 
was  not  contended  under  this  affirmative  defense, 
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nor  was  it  contended  in  connection  with  the  evidence 
offered,  that  the  shopmen's  strike  would  in  any  way 
relieve  the  defendant  from  its  obligations  in  connec- 
tion with  the  movement  of  defective  equipment  un- 
der the  Safety  Appliance  Act,  excepting  only  in 
connection  with  the  question  of  the  '^  nearest  ava/il- 
dble  repair  point." 

The  purpose  of  this  affirmative  matter,  some 
of  which  the  court  might  have  stricken  if  moved 
against,  as  the  same  matters  could  have  been  proven 
under  the  defendant's  denials,  was  to  show,  among 
other  things: 

A.  That  after  full  inspection  and  complete  com- 
pliance with  the  Act,  by  the  malicious  acts  of  third 
parties  equipment  was  deliberately  broken  and  dam- 
aged, this  was  perfectly  competent  in  view  of  thb 
evidence  of  the  two  government  inspectors  as  to 
time  and  place  of  inspection,  and  also  observation  of 
departing  trains. 

B.  That  the  striking  shopmen  and  their  sym- 
pathizers so  interfered  as  to  prevent  the  use  of  cer- 
tain of  defendant's  repair  facilities. 

C.  That  by  reason  of  such  emergency,  the  com- 
pany could  not,  as  it  did  in  normal  times,  keep  an 
accurate  record,  or  any  record  as  a  matter  of  fact,  of 
its  car  repair  work  or  of  its  inspections,  all  of  which 
was  known  to  the  two  government  inspectors. 
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D.  As  the  evidence  of  the  two  government  in- 
spectors went  to  the  point  that  their  inspection  as 
to  the  trivial  defects  covered  by  the  several  counts 
was  made  prior  to  the  trains  being  made  up,  then 
if  it  was  a  fact,  in  view  of  the  emergency,  that  such 
repairs  were  not  and  could  not,  by  reason  of  the 
shortage  of  force,  be  made  until  the  cars  were  in  the 
train,  evidence  of  such  situation  was  competent. 

E.  That  by  reason  of  such  emergency  Auburn, 
South  Tacoma  and  Central  la  were  not  available 
repair  points. 

F.  To  establish  that  the  company  was  not 
derelict  as  stated  in  the  opening  part  of  appellant's 
brief,  and  to  put  before  the  jury  all  the  surrounding 
facts  and  the  existing  conditions  in  connection  with 
the  disputed  questions  of  fact  to  be  determined 
by  it. 

Gr.  To  explain  to  the  jury,  the  reason  the  de- 
fendant's officials,  who  were  witnesses,  were  doing 
car  repair  work  at  the  time. 

An  examination  of  the  evidence  will  show,  both 
from  the  hour  of  the  alleged  inspections  as  made  by 
the  two  government's  witnesses  and  by  the  admis- 
sions made  by  them  on  cross  examination,  that  prac- 
tically all  the  cars  at  both  Auburn  and  Centralia 
were  inspected  by  them  either  prior  to  or  at  the 
time  the  cars  were  being  switched  into  the  train  that 
is  alleged  to  have  hauled  the  cars  therefrom  (R.  pp. 


150, 158,  81),  and  it  was  certainly  competent  to  show 
the  surrounding  conditions  in  connection  with  the 
evidence  that,  while  in  normal  times  ordinary 
repairs  were  made  prior  to  the  cars  being  switched 
into  the  outgoing  trains,  in  view  of  the  emergency, 
the  official  staff  devoting  its  efforts  to  the  work  of 
moving  the  trains  over  the  defendant's  system,  had 
neither  the  time  nor  the  facilities  to  make  these  dif- 
ferent repairs  until  the  train  was  made  up,  and  also 
to  show  that  they  had  neither  the  time  nor  the 
facilities  to  make  any  records  so  as  to  have  a  memo- 
randum of  the  actual  cars  moved  after  being  in- 
spected by  them. 

There  is  absolutely  no  excuse  for  any  statement 
that  the  government  is  justifying  itself  for  an  ap- 
peal of  this  case  for  the  purpose  of  determining 
whether  or  not  a  strike  such  as  the  shopmen's  strike 
is  an  excuse  for  failure  to  live  up  to  the  Safety 
Appliance  Act.    Counsel  for  the  government  does 
need  some  excuse  both  for  the  necessity  of  a  trial  of 
this  case  and  for  an  appeal  when  an  adverse  verdict 
was  rendered.     I  do  not  mean  that  counsel  is  to 
blame  either  for  the  bringing  of  the  action  or  for 
the  appeal,  but  it  is  certainly  small  business  on  be- 
half of  whoever  is  responsible,  both  for  the  institu- 
tion of  the  suit  and  for  the  appeal,  in  view  of  the 
facts  disclosed  by  this  record  and  the  existing  situa- 
tion and  the  attitude  of  the  government  at  this  time, 
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of  which  the  court  will  take  notice,  for  we  repeat 
that  from  the  opening  of  the  case,  and  from  prior  to 
the  receipt  of  any  evidence  it  was  expressly  stated 
and  continuously  reiterated  that  no  one  would  con- 
tend that  the  strike,  in  and  of  itself,  would  afford 
an  excuse  for  failure  to  live  up  to  the  Safety  Ap- 
pliance Act.  So  that  any  argument  that  attempts  to 
justify  this  appeal  on  the  ground  as  stated  is  wholly 
without  foundation,  both  as  a  matter  of  fact  and 
under  the  issues  and  the  law  as  the  case  went  to  the 
jury. 

III. 

We  quote  in  full  Amended  Section  4;  this  for 
the  convenience  of  the  court : 

"Sec.  4.  That  any  common  carrier  subject 
to  this  Act  using,  hauling,  or  permitting  to  be 
used  or  hauled  on  its  line  any  car  subject  to  the 
requirements  of  this  Act  not  equipped  as  pro- 
vided in  this  Act  shall  be  liable  to  a  penalty  of 
one  hundred  dollars  for  each  and  every  such 
violation,  to  be  recovered  as  provided  in  Section 
six  of  the  Act  of  March  second,  eighteen  hun- 
dred and  ninety-three,  as  amended  April  first, 
eighteen  hundred  and  ninety-six :  PROVIDED, 
That  where  any  car  shall  have  been  properly 
equipped,  as  provided  in  this  Act  and  the  other 
Acts  mentioned  herein,  and  such  equipment 
shall  have  become  defective  or  insecure  while 
such  car  was  being  used  by  such  carrier  upon 
its  line  of  railroad,  such  car  may  he  hauled 
from  the  place  where  such  equipment  was  first 
discovered  to  be  defective  or  insecure   to   the 
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nearest  available  point  tvhere  such  car  cam  he 
repaired,  without  liability  for  the  penalties  im- 
posed by  section  four  of  this  Act  or  Section  six 
of  the  Act  of  March  second,  eighteen  hundred 
and  ninety-three,  as  amended  by  the  Act  of 
April  first  eighteen  hundred  and  ninety-six,  if 
such  moveinent  is  necessary  to  make  such  re- 
pairs and  such  repairs  cannot  he  made  except 
at  such  repair  point;  and  such  movement  or 
hauling  of  such  car  shall  be  at  the  sole  risk  of 
the  carrier,  and  nothing  in  this  section  shall  be 
construed  to  relieve  such  carrier  from  liability 
in  any  remedial  action  for  the  death  or  injury 
of  any  railroad  employee  caused  to  such  em- 
ployee b}^  reason  of  or  in  connection  with  the 
movement  or  hauling  of  such  car  with  equip- 
ment which  is  defective  or  insecure  or  which  is 
not  maintained  in  accordance  with  the  require- 
ments of  this  act  and  the  other  Acts  herein  re- 
ferred to;  and  nothing  in  this  proviso  shall  be 
construed  to  permit  the  hauling  of  defective 
cars  by  means  of  chains  instead  of  drawbars,  in 
revenue  trains  or  in  association  with  other  cars 
that  are  commercially  used,  unless  such  de- 
fective cars  contain  live  stock  or  'perishable' 
freight." 

We  have  italicized  certain  of  the  language 
used  which  language  is  pertinent  to  this  discussion, 
and  it  will  be  noted  that  the  act  provides  for  the 
movement  of  defective  equipment  not  to  the  nearest 
but  to  the  *' nearest  available  point"  where  such  car 
can  be  repaired,  and  that  it  further  provides  that 
such  movement  shall  be  authorized  if  such  move- 
ment is  necessary  to  make  such  repairs  and  such 
repairs  cannot  be  made  except  at  such  repair  point. 
We  ask  the  government  in  all  sincerity  to  show 
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to  this  court,  if  it  can,  upon  what  ground  it  can  be 
successfully  contended  that  the  situation  with  this 
shopmen's  strike  as  it  affected  this  defendant  at 
both  Centralia,  South  Tacoma  and  Seattle,  was  not 
material  in  the  determination  of  the  question  as  to 
whether  or  not  Auburn,  Centralia  or  South  Tacoma 
were  available  repair  points,  and  to  point  out  to 
this  court,  if  they  can,  why  this  evidence  was  not 
material  in  connection  with  the  contention  of  de- 
fendant that  Renton  was  the  nearest  available  re- 
pair point. 

Outside  of  the  emergency  incident  to  this  strike, 
this  court  would  almost  take  judicial  notice  of  the 
fact  that  at  both  Auburn  and  South  Tacoma  this 
company  maintains  some  of  the  largest  railroad 
repair  shops  on  the  Pacific  Coast.  Both  of  these 
points  are  terminals,  and  excepting  for  an  emer- 
gency such  as  pleaded  and  such  as  proven  there 
would  have  been  no  escape  from  the  penalties  im- 
posed by  the  Act  if  a  defective  car  had  been  moved 
beyond  such  terminals. 

We  also  suggest  that  the  government  advise 
this  court  why,  with  Auburn  being  admittedly  a 
terminal  with  large  shops,  the  inspectors  themselves 
pass  23  cars  admittedly  defective  moving  with  the 
one  defective  car  covered  by  count  eight  to  the 
Renton  shops  for  repairs.  (See  Rec.  p.  240.)  Is 
it  reasonable,  in  view  of  the  fact  that  each  count 
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covers  strictly  technical  defects,  on  log  flats  moving 
on  level  track  but  a  few  miles,  that  these  inspectors 
would  overlook  these  23  other  cars  if  they  them- 
selves did  not  know  that  by  reason  of  this  emergency 
Auburn  was  not,  in  the  language  of  the  statute,  an 
available  repair  point  at  the  time. 

In  the  case  of  TJ.  S.  vs.  Boston  &  M.  R.  R.  Co., 
243  Fed.  795,  in  the  District  Court  of  Massachusetts, 
District  Judge  Morton,  referring  to  the  terms  of  this 
amendment  and  the  use  of  the  word  ** available," 
uses  this  language: 

''The  statute  permits  a  defective  car  to  be 
hauled,  not  simply  to  the  nearest  point  where 
it  can  be  repaired,  but  'to  the  nearest  available 
point. '  The  word  '  available '  cannot  be  ignored. 
It  has  been  judicially  defined  (in  connection 
with  the  word  'assets')  as  follows: 

"The  word  'available'  must  have  been  in- 
serted for  some  limiting  or  qualifying  purpose. 
It  must  have  been  intended  as  including  certain 
assets  and  excluding  others,  else  there  was  no 
reason  for  its  use.  The  ordinary  meaning  of 
'available'  is  'usable,  capable  of  being  used  to 
advantage.'  Hamilton  vs.  Menominee  Falls 
Quarnj  Co.,  106  Wis.  352,  359;  81  N.  W.,  876, 
878. 

"Availability  obviously  depends,  under  the 
statute,  on  other  considerations  beside  that  of 
mere  distance.  Whether  Fitchburg  was,  under 
all  the  circumstances,  the  'nearest  available' 
point  for  the  repair  of  this  car,  was  a  matter 
of  business  judgment.  Upon  such  a  question, 
involving  as  it  does  many  elements,  the  decision 
of  those  in  charge  of  the  business,  if  made  in 
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good  faith,  is  entitled  to  serious  consideration. 
It  is  not  shown  to  have  been  wrong  in  this 
instance." 

In  Denver  &  Rio  Grande  By.  Co.  vs.  U.  S.,  249 
Fed.  822,  Judge  Amidon  in  speaking  for  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  uses  this 
language : 

"We  do  not  lay  down  any  absolute  rule 
which  would  forbid  hauling  a  defective  car  past 
an  intermediate  repair  point.  It  might  be  that 
the  congestion  of  defective  cars  at  that  point, 
or  the  seriousness  of  the  defect  in  the  car 
hauled,  would  he  such  as  to  justify  the  move- 
ment. All  we  say  is  that,  when  a  car  is  hauled 
past  the  nearest  repair  point  at  which  a  supply 
of  men  and  materials  is  kept,  adequate  for  mak- 
ing the  repair  required,  this  justifies  the  hold- 
ing that  the  law  is  violated,  unless  there  is  a 
showing  of  special  reasons  for  the  movement.' ' 

As  suggested  by  Judge  Amidon  and  as  Judge 
Cushman  told  the  jury  in  this  case  (Rec.  p.  297)  the 
defendant  had  the  burden  of  showing  as  to  the  one 
or  possibly  two  counts,  that  Auburn  and  Centralia 
were  not  available  repair  points,  and  such  was  the 
purpose  of  the  evidence. 

However,  it  would  be  difficult  to  frame  any 
better  language  than  that  used  by  Judge  Cushman 
in  instructing  the  jury  in  this  case: 

'  *  So  far  as  the  question  concerning  all  those 
counts  of  the  complaint  where  the  defendant 
contends  that  the  car  was  moved  for  the  pur- 
pose of  repairing  the   defects  at  the  nearest 
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available  repair  point,  if  you  find  the  defect  to 
have  existed  and  that  the  car  was  moved  out 
of  the  yard  on  to  the  main  line,  the  burden  of 
showing  by  a  fair  preponderance  of  the  evidence 
that  the  removal  was  necessary  in  order  to  have 
the  car  repaired,  that  it  could  not  be  repaired 
in  the  yard  and  it  was  being  removed  to  the 
nearest  available  repair  point,^the  burden  of 
establishing  those  matters  by  a  fair  preponder- 
ance of  the  evidence  rests  upon  the  defendant. 
''There  has  been  considerable  said  in  the 
evidence  and  in  the  argument  regarding  the 
effect  of  the  strike.  You  are  authorized  to  take 
what  the  evidence  has  shown  regarding  this 
strike  into  account  in  determining  (294-259) 
tvhether  the  movement  was  necessary  for  the 
repair  of  the  cars  and  whether  Auburn  and 
Centralia  were  available  repair  points  for  the 
purpose  of  making  the  repairs  in  the  matters 
that  are  claimed  to  have  been  defective.  You 
can  readily  comprehend  that  in  establishing  a 
railroad  every  station  does  not  have  to  be  a 
repair  point  for  all  purposes  or  for  the  purpose 
of  repairing  all  kinds  of  defects.  If  the  rail- 
road had  established  at  division  stations  and 
other  points  facilities  for  making  repairs,  and 
the  strike  came  along  and  rendered  some  of 
them  unavailable,  they  would  cease  to  be  avail- 
able repair  points  by  reason  of  the  strike ;  that 
is,  it  would  not  only  be  necessary  to  have  tracks 
and  shops  and  machinery  and  tools  to  effect 
repairs,  but  it  would  be  necessary  to  have  men 
to  operate  those  shops,  tools,  equipment  and 
machinery;  and  if  the  strike  assumed  such  pro- 
portions that  they  could  not  get  men  at  those 
particular  points  to  work  because  of  the  friction 
growing  out  of  the  strike,  it  might  be  concluded, 
if  the  evidence  was  sufficient ,  that  they  had 
ceased  to  be  available  repair  points,  and  it 
would  not  be  a  violation  of  this  law  to  move  a 
car  to  a  repair  point  and  remed}^  the  defects 
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where  that  condition  did  not  exist,  or  was  not 
so  acute,  or  where  the  friction  was  not  so  great. 
There  may  be  other  things  that  you  might  con- 
sider the  strike  as  bearing  upon.  A  strike,  as 
you  all  know,  and  all  of  us  know,  as  a  matter 
of  common  knowledge,  tends  to  array  men  on 
the  two  sides  of  the  question.  They  have  their 
sympathizers,  and  when  their  sympathy  is 
aroused  (2950260)  it  can  affect  their  judgment 
and  can  effect  their  powers  of  observation.  A 
bent  brake  staff  that  would  not  be  a  serious 
matter  sometimes,  if  men  get  excited  and  are 
sympathizing  with  one  side  or  the  other,  it 
might  be  magnified  and  might  be  minimized. 
It  works  both  ways.  That  fact  may  enable  you 
to  harmonize  to  some  extent  the  dispute  in  the 
evidence  without  finding  it  necessary  to  deter- 
mine that  one  side  or  the  other  tried  to  deceive 
you."     (Rec.  p.  297,  298  and  299.) 

''It  is  for  you  to  determine  under  the 
evidence  whether,  under  the  existing  conditions 
and  circumstances  surrounding  the  defendant's 
work  at  Auburn  yards,  it  was  necessary  to  haul 
this  car  beyond  Auburn  and  to  Renton,  if  it 
was  so  hauled,  for  the  purpose  of  causing  it  to 
be  repaired,  and  by  'necessary'  I  do  not  mean 
that  you  must  find  that  it  was  impossible  to 
repair  this  car  at  Auburn,  but  if  you  believe 
that  the  only  practicable  method,  under  the 
circumstances  and  conditions  that  existed  at  the 
time,  required  that  such  car  should  be  taken 
from  Auburn  to  Renton  for  the  purpose  of 
being  repaired  and  that  Renton  was,  under 
such  circumstances,  the  nearest  available  repair 
point  for  the  purpose  of  making  repairs  such 
as  were  needed,  then  I  instruct  you  that  the 
movement  thereof  by  defendant  for  such  pur- 
pose was  not  a  violation  of  the  law,  and  if  you 
so  find,  your  verdict  should  be  for  the  defendant 
on  this  cause  of  action."    (Rec.  p.  305  and  306.) 
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In  connection  with  this  argument,  it  is  proper 
to  quote  other  instructions  given  and  at  the  same 
time  dispose  of  some  of  the  other  assignments. 
Judge  Cushman  instructed  the  jury: 

"If  the  jury  believes,  upon  a  fair  pre- 
ponderance of  the  evidence,  that  any  car  was 
hauled  by  the  defendant  from  Auburn,  or  Cen- 
tralia,  in  the  condition  alleged  in  the  Govern- 
ment's complaint,  its  verdict  should  be  for  the 
government  on  any  such  cause  of  action,  unless 
moved  for  the  purpose  of  being  repaired,  as  I 
have  explained  to  you.''     (Rec.  p.  300.) 

This  instruction,  excepting  that  which  is  under- 
scored, was  the  government's  request  No.  5,  and 
although  given,  the  government  assigns  and  argues 
as  its  error  36  the  alleged  refusal  to  give  it. 

The  court  also  instructed  the  jury: 

"It  is  no  defense  for  the  defendant  to  say 
that  because  of  a  strike  of  some  of  its  employees 
it  was  unable  to  secure  competent  men  to  in- 
spect and  repair  the  cars  involved  in  this  case. 
Yet  you  may  consider  what  the  evidence  has 
shown  in  that  respect  in  determining  the  nearest 
available  repair  point."     (Rec.  p.  300.) 

This  instruction  was,  excepting  that  underlined, 
the  government's  request  No.  8,  concerning  which, 
by  Assignment  37,  they  allege  and  argue  error  in 
refusing  to  give,  although,  as  stated,  it  was  given 
verbatim. 

The  court  further  instructed  the  jury: 
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"The  provisions  of  the  Safety  Appliance 
Act  are  of  such  nature  that  they  cannot  be 
ignored,  or  set  aside,  by  a  carrier  on  the  grounds 
of  inconvenience  to  the  carrier  of  keeping  its 
equipment  in  repair."     (Rec.  p.  301.) 

This  is  a  portion  of  the  government's  proposed 
Instruction  No.  9,  covered  by  one  of  its  assignments 
of  error,  and  contains  the  substance  thereof,  and  in 
fact  the  rest  is  covered  by  preceding  instructions 
quoted,  so  that  there  is  absohitely  no  more  reason 
or  merit  in  making  this  assignment,  than  the  assign- 
ments as  to  the  government's  instructions  No.  5  and 
No.  8  which  as  stated  were  given. 

The  government,  by  its  Assignment  39  alleges 
error  in  refusing  to  give  its  proposed  instruction 
No.  12.  The  court  did  give  Instruction  No.  12  ver- 
batim, as  he  did  the  other  instructions  complained 
of,  adding  thereto  the  words  underscored.  The 
court's  instruction  reads: 

**In  order  to  comply  with  the  spirit  of  the 
law,  the  defendant  cannot  establish  a  division 
terminal  and  make  up  trains  at  such  terminal, 
and  haul  in  such  trains,  cars  with  defective 
safety  appliance,  such  as  those  involved  in  this 
case.  Therefore,  it  is  no  defense  to  say  that 
the  defendant,  owing  to  a  shortage  of  inspectors 
and  repairmen  at  Auburn,  or  Centralia,  hauled 
any  of  the  cars  from  these  points,  in  road  ser- 
vice, in  the  condition  complained  of  by  the 
Government.  Notice  the  words  'in  road  ser- 
vice. '  They  would  have  a  right,  if  they  could 
not  be  repaired  there  and  it  was  necessary  to 
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move  them  in  order  to  secure  the  repairs,  to 
haul  them  to  the  nearest  available  repair  point, 
because  that  would  not  be  in  road  service." 
(Rec.  p.  301.) 

What  we  have  said  as  to  the  last  error  assigned, 
equally  applies  to  the  error  No.  40  which  refers  to 
Instruction  No.  13.  The  court  merely  added  to  said 
instruction  the  language  which  we  have  heretofore 
quoted  having  to  do  with  the  movement  of  cars  to 
the  nearest,  most  available  repair  point,  on  many 
pages  of  the  government's  brief,  will  be  found  state- 
ments urging  that  error  was  committed  either  in  not 
giving  or  in  adding  the  language  underlined,  a  suf- 
ficient answer  is  that  the  instructions  were  given  and 
the  added  proviso  is  but  a  correct  statement  of  the 
law. 

We  also  in  this  connection  call  attention  to  the 
fact  that  the  proposed  instruction  of  the  government 
covered  by  assignment  of  error  42  was  given  by  the 
court,  the  court  adding  thereto  the  words  under- 
lined, such  instruction  reading  as  follows: 

"The  fact  that  a  car  had  other  than  the 
defects  complained  of,  and  that  such  other  de- 
fects could  not  be  conveniently  repaired  at 
Auburn  or  Centralia,  cannot  be  considered  an 
excuse  for  not  repairing  the  defective  equip- 
ment in  question;  provided  you  find  it  could 
have  been  repaired  at  Auburn  or  Centralia." 
(Rec.  p.  302.) 

Further  in  connection  with  instructions  which 
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were  requested  by  the  government  and  as  showing 

what  issue  was  actually  submitted,  the  court  further 

instructed  the  jury: 

''While  the  fact  of  such  withdrawal  of  cer- 
tain of  its  employees  from  its  service  would  not 
authorize  it  to  violate  the  act  of  Congress  and 
the  regulations  issued  pursuant  thereto  under 
which  this  action  is  brought,  you  would  be 
authorized  in  considering  the  evidence  to  take 
into  consideration  such  surrounding  conditions 
for  the  purpose  of  determining  the  issues  sub- 
mitted to  you,  and  the  evidence  in  connection 
therewith."     (Rec.  p.  307-8.) 

The  fact  is  that  the  court  went  over  these  in- 
structions proposed  by  both  sides  carefully  and  the 
exceptions  that  were  taken  and  the  errors  that  are 
assigned  excepting  only  in  connection  with  the 
movement  of  penalty  defect  cars  in  commercial 
trains  and  as  to  the  direction  of  a  verdict  as  to 
count  18  are  highly  technical  and  wholly  without 
merit. 

We  have  felt  these  instructions,  while  treated 
under  various  headings  by  the  government,  should 
properly  be  discussed  in  connection  with  the  other 
instructions  covering  the  law  as  the  case  was  given 
to  the  jury,  and  to  show  the  purpose  of  offering  and 
the  reason  for  the  admission  of  the  evidence  showing 
the  strike  situation. 

There  was  no  shifting  from  this  issue — there 
was  no  camouflage,  and  while  we  will  refer  more 
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specifically  to  some  of  the  evidence  objected  to,  we 
submit  that  it  was  all  competent  in  connection  with 
refuting  the  testimony  of  government  witnesses  by 
showing  the  surrounding  conditions  in  connection 
with  the  defendant's  alleged  justification  under  the 
terms  of  the  statute  of  the  movement  of  one  car 
from  Auburn  to  Renton  and  if  the  jury  should  have 
found  for  the  government  on  the  question  of  defects 
as  to  the  one  car  moved  from  Centralia  upon  which 
it  is  alleged  the  logs  fouled  the  handhold. 


ADMISSION  AND  REJECTION  OF 
EVIDENCE. 

The  court  instructed  the  jury  that  there  was  no 
duty  on  the  part  of  the  government  inspectors  to 
call  attention  of  any  representatives  of  the  railway 
company  to  the  alleged  defects  (Rec.  p.  300)  and 
no  such  contention  was  ever  made.  Counsel  com- 
plains, however,  because  his  Witness  Winter  was 
asked  whether  he  had  advised  any  of  the  employees 
of  the  defendant.  This  witness  answered,  without 
any  objection  being  first  made,  that  he  had  not.  It 
is  true  after  he  had  so  answered  the  question  was 
followed  up  by  enumerating  the  inspectors  who  in- 
spected the  train  upon  which  it  is  alleged  certain 
of  the  defects  were  found,  the  witness  answering 
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that  he  had  not.     (Rec.   p.   79.)     Upon  re-direct 
examination,  the  following  is  found  in  the  record: 

Q.  Mr.  Winter,  you  were  asked  if  you 
notified  any  of  the  officials  aroimd  there, — some 
of  them  being  named, — as  to  having  found  these 
cars  defective,  and  your  answer  was  that  you 
did  not. 

A.    I  did  not. 

Q.  Now,  will  you  state  to  the  court  and 
jury  why  you  did  not  do  thaf? 

MR.  WINDERS.— I  object  to  that  on  the 
ground  that  it  is  immaterial  why  he  did  not. 

THE  COURT.— Objection  overruled. 

A.  Well,  a  good  many  times,  as  in  this 
case,  we  find  that  it  does  not  do  any  good.  (115- 
80.) 

MR.  WINDERS.— I  move  to  strike  that 
answer  and  that  the  jury  be  instructed  to  dis- 
regard it. 

THE  COURT.— I  will  deny  the  motion. 

Q.  (Mr.  LIST,  continuing.)  State  whe- 
ther or  not  you  actually  made  any  inspection  of 
any  other  cars  on  this  particular  occasion  and 
notified  any  officials  there  of  the  defective 
equipment  ? 

MR.  WINDERS.— I  don't  think  that  is 
material.  I  object  to  it  on  the  ground  that  it  is 
not  material. 

MR.  LIST. — We  are  trying  to  show  that 
we  have  been  more  than  fair  to  you. 

THE  COURT.— Objection  sustained. 

MR.  LIST.— I  offer  to  prove  by  this  wit- 
ness that  on  August  31  he  reported  to  one  of  the 
officials  of  the  Northern  Pacific  of  having  in- 
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spected  about  two  hundred  cars  and  having 
found  approximately  fifty  of  them  in  a  de- 
fective condition;  that  he  gave  to  the  Northern 
Pacific  official  the  record  showino-  the  individual 
numbers  of  these  cars  found  defective. 

MR.  WINDERS.— Now,  of  course,  counsel 
knows  that  is  not  competent.  I  object  to  it. 
We  deny  the  allegation. 

MR.  LIST. — ^You  opened  the  door. 

MR.  WINDERS.— I  did  not  open  the  door. 

THE  COURT.— I  permitted  Mr.  Winders' 
original  question  as  to  reporting  to  the  officials 
of  the  railroad  company,  and  Mr.  Winders  on 
cross-examination  had  a  right  to  show,  if  he 
could,  (116-81)  any  conduct  on  the  part  of  the 
witness  from  which  he  might  argue  that  it  was 
inconsistent  with  his  testimony.  You  would 
have  a  right  on  re-direct  to  explain  why  he  did 
not  make  the  report  on  those  particular  cars,  in 
order  to  explain  away  the  conduct  that  Mr. 
Winders  was  probably  preparing  himself  to 
argue  as  inconsistent  with  his  testimony;  but 
you  could  not  go  into  other  cars. 

MR.  LIST. — He  has  answered  that  ques- 
tion, which  your  Honor  permitted,  that  he 
found  out  that  it  did  not  do  any  good. 

THE  COURT.— I  sustain  the  objection  to 
your  offer.  The  jury  are  instructed  to  disrer 
gard  any  statement  or  allusion  to  any  other  cars 
found  defective  and  reported."  (Rec.  pp.  116- 
117.) 

Counsel,  although  no  exception  was  reserved, 
complains  as  to  the  action  of  the  court  in  re- 
fusing the  offer  made  as  quoted  above.  Counsel 
devotes  pages  56  to  59  of  his  brief  arguing  that  the 
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court's  action  in  this  regard  was  error.  We  submit 
the  foregoing  quotation  from  the  record  is  sufficient 
answer. 

On  the  next  page — at  the  top  of  page  60,  coun- 
sel quotes  from  a  part  of  a  retort  in  a  question,  after 
an  irresponsive  answer  given  by  the  witness  Winter, 
and  then  on  page  61  and  62  attacks  the  cross- 
examination  of  Winter  wherein  he  was  asked  if 
some  of  the  strikers  didn't  complain  about  equip- 
ment and  to  the  refusal  of  the  court  to  permit  him 
to  show  that  these  inspectors  had  been  lenient  and 
refers  to  page  145  of  the  record  to  support  a  state- 
ment which  he  repeats  throughout  his  brief  that  the 
last  defective  equipment  reported  as  against  the 
Northern  Pacific  was  on  June  21st,  while  this  is 
immaterial,  it  is  significant  that  the  record  referred 
to  don't  show  there  was  not  other  examinations  and 
don't  support  a  statement  that  other  equipment  was 
found  defective. 

We  are  not  impressed  with  the  pertinency  of 
all  of  this  argument  having  to  do  with  the  cross 
examination  of  these  witnesses  in  view  of  the  ver- 
dict returned  by  the  jury.  However,  while  it  is  not 
our  intention  to  pay  too  much  attention  to  the 
alleged  references  and  to  quotations  of  excerpts 
from  the  record,  we  will  meet  counsel  as  to  Winter's 
testimony. 

On  direct  examination  the  witness  Winter  tes- 
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tified  that  he  tried  the  brakestaff  on  several  of  the 
cars  of  which  complaint  was  made.     (Rec.  p.  49.) 

On  cross  examination  he  further  testified: 

"Q.  Now,  you  have  testified  that  you  got 
up  on  these  five  or  six  or  seven  log  flats  on  which 
you  say  the  brake  staff  was  bent  and  you  tried 
that  brake  staff? 

A.     Yes. 

Q.    Was  anybody  with  you  up  on  the  carl 

Did  Weeks  go  up  there  with  you  on  the  car  ? 

A.  It  is  not  necessary  to  get  up  on  the  flat 
car  sometimes  to  tell  whether  hand  brakes  will 
operate  or  not. 

Q.  Did  you  get  up  on  these  flat  cars  and 
try  these  hand  brakes  on  which  you  claim  the 
brake  staff  was  bent  ? 

A.    I  think  we  did. 

Q.  Did  you  or  did  you  not  ?  What  is  your 
testimony  % 

A.    I  would  say  'yes/  ''    (Rec.  pp.  74  and 

75.) 

Later  on,  still  on  cross  examination,  he  testified : 

'*Q.  Not  on  that  individual  car.  Did  you 
get  on  that  car  and  try  the  brake? 

A.  I  tried  the  brake.  I  would  not  say 
whether  I  got  on  the  car  or  not. 

Q.    Did  Mr.  Weeks  try  it  with  you? 

A.    He  did. 

Q.  You  both  tried  it.  Could  you  try  that 
brake  from  the  ground? 

A.     You  could,  yes.     (75-40.) 
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Q.    Was  there  a  load  of  logs  on  it? 

A.     The  car  was  loaded  with  logs;  yes,  sir. 

Q.  Did  you  try  it  more  than  once?  Did 
you  try  that  brake  more  than  once  ? 

A.     I  would  not  say  that  we  did. 

Q.     What  is  that? 

A.    I  would  not  so/y  that  we  did. 

Q.  Well,  the  jury  would  like  to  know 
whether  you  did  or  did  not.  Did  you  try  the 
brakes  on  that  car,  the  fifth  cause  of  action, — 
more  than  once? 

A.  We  tried  the  brake  when  we  inspected 
the  car  and  noticed  the  condition  of  the  car. 
And  when  it  left  in  the  train  at  9:50  it  was  in 
the  same  condition. 

Q.  Of  course  you  understand  that  in  order 
to  get  a  conviction  you  have  to  testify  that. 
Now,  you  mean  to  tell  this  jury  in  answer  to 
my  question  that  you  tried  the  brake  on  this 
car  more  than  once? 

A.     I  would  not  say  that  I  did. 

Q.     Did  you  or  did  you  not? 

A.     I  would  not  say. 

Q.  Did  you  on  that  day  try  the  brakes  on 
any  of  these  cars  more  than  once  ? 

A.     I  don't  know.     I  would  not  say. 

Q.  You  won't  say  that  you  got  up  on  the 
car,  will  you,  Winter?   (76-41.) 

A.    No,  sir. 

Q.  At  that  time  there  were  some  of  these 
trainmen, — I  don't  say  all  or  the  majority  of 
them,  but  a  few  of  the  trainmen  working  for  the 
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Northern  Pacific  and  the  other  railroad  com- 
panies that  were  not  out  on  strike  that  were 
quite  active  in  tiying  to  help  the  strikers  out'^ 

MR.  LIST. — If  the  court  pleases,  that  is 
objected  to  as  incompetent,  irrelevant  and  im- 
material. 

THE  COURT.— Objection  overruled. 

MR.  WINDERS. — It  is  a  preliminary 
question. 

MR.  LIST.— Exception. 

Q.  (Mr.  Winders,  continuing.)  There  was 
a  stray  man  or  two  that  was  not  any  too  loyal  to 
the  railroad? 

A.     I  would  say  generally — 

Q.  I  didn't  say  generally.  I  have  a  great 
deal  of  pride  in  the  employees  of  the  Northern 
Pacific;  but  I  say  there  were  a  few  stray  ones 
that  were  not  very  loyal, — that  were  trying  to 
help  make  things  as  miserable  as  they  could  in 
the  operation  of  these  yards, — isn't  that  true? 

MR.  LIST. — If  the  court  please,  we  object 
to  that  as  incompetent,  irrelevant  and  im- 
material. 

THE  COURT.— I  think  I  will  sustain  the 
objection  to  that. 

Q.  (Mr.  Winders.)  Is  it  not  a  fact,  Mr. 
Winter,  that  there  were  continually  tales  being 
carried  to  you  and  to  Mr.  Weeks  from  men  who 
were  drawing  salaries  from  the  Northern  Pa- 
cific and  from  other  corporations,  complaining 
about  the  equipment? 

A.    Yes,  sir.     (77-42.) 

Q.  Did  any  of  these  men  tell  you, — re- 
ferring to  this  fifth  cause  of  action, — that  this 
particular  brake  staff  was  bent? 
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A.    No,  sir. 

Q.  Did  any  of  these  men  call  your  atten- 
tion to  this  particular  brake  staff?  I 

A.     No,  sir."    (Rec.  pp.  76,  77  and  78.) 
Still  later  he  testified : 

"Q.  Well,  your  answer  as  to  this  fifth 
cause  of  action  as  to  getting  up  on  the  car  and 
trying  this  brake, — ^would  your  answer  as  to 
these  other  cars  on  which  you  say  the  brake 
would  not  work  be  equally  indefinite  ?  Did  you 
or  did  you  not  get  up  on  any  of  the  cars  on 
which  you  claim  the  'brake  staff  was  hent  so  that 
it  would  not  work? 

A.    I  would  not  say. 

Q.  Did  Mr.  Weeks  in  your  presence  get 
up  on  any  of  them? 

A.     I  cannot  tell. 

Q.  Did  you  see  him  when  he  was  with  you 
work  any  of  these  brake  staffs? 

A.     Yes,  sir. 

Q.  You  did?  So  as  a  matter  of  fact  you 
were  together,  were  you?     (79-44.) 

A.    Yes,  sir."     (Rec.  p.  80.) 

We  have  imderscored  the  language  used,  in  the 
one  question  of  which  a  partial  excerpt  is  quoted  as 
above  stated,  showing  the  connection  with  the  other 
examination. 

On  re-direct  examination,  although  this  witness 
stated  on  cross  examination  that  the  striking  train- 
men had  pointed  out  defects  to  him  yet  he  had  paid 
no  attention  to  their  suggestions,  counsel  complains 
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because  he  was  not  permitted  to  show  that  the  wit- 
ness was  accused  of  being  too  friendly  to  the  de- 
fendant. The  court  said  that  the  evidence  was 
clearly  not  in  rebuttal  of  anything,  and  sustained 
the  objection  because  he  did  not  want  the  record 
encumbered  with  a  lot  of  immaterial  matter. 


EIGHTH  CAUSE  OF  ACTION. 

There  was  no  contention  made  at  the  trial  that 
any  of  the  cars  were  moved  to  Renton  for  repairs 
other  than  the  one  car  in  the  8th  cause  of  action. 
There  is  no  confusion  on  this  point  because  the 
record  is  clear. 

At  the  time  of  the  examination  of  the  first 
government  witness  this  car,  which  is  No.  67105, 
was  admitted  to  have  been  moved  from  Auburn  to 
Renton  in  a  defective  condition,  (Rec.  p.  53)  and 
this  admission  with  the  statement  that  it  was  the 
only  car  that  was  so  moved  for  repairs  from  Auburn 
to  Renton  was  repeatedly  made  throughout  the  trial, 
as  was  the  further  statement  that  it  was  the  de- 
fendant's contention  that  none  of  the  other  cars, 
when  actually  moved,  contained  the  defects  com- 
plained of. 

"MR.  WINDERS.— I  will  admit  that 
there  was  only  one.  That  is  the  one  in  the 
eighth  cause  of  action.    The  rest  were  all  taken 
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to  Narco,  whicli  is  the  dump  of  the  Northwest 
Lumber  Company.     It  is  just  beyond  Renton. 

Q.     (Mr.  List.)     Refer  now  to  extra  1263. 

THE  COURT.— That  is,  you  admit  that 
those  going  to  Narco  were  not  moved  for  the 
purpose  of  repairs'? 

MR.  WINDERS.— Yes."  (Rec.  pp.  232, 
233.) 

*'Q.  I  thought  you  said  they  went  to  some 
point  beyond  Renton.  Didn't  you  say  that  these 
cars  went  to  some  point  beyond  Renton? 

A.     The  other  loaded  cars. 

Q.  I  am  talking  about  the  ones  involved 
in  this  case? 

A.     Oh,  yes,  I  understand. 

Q.     They  went  beyond  Renton? 

A.     All  except  one. 

THE  COURT.— Did  you  say  they  had 
defects? 

THE  WITNESS.— I  said  this  one  car  did. 
Q.     (Mr.   List.)      Have  you   got   any  no- 
tation of  that? 

A.  This  one  car  is  marked  Renton  shops, 
— that  and  23  others.  The  conductor  had  a  car 
waybill  or  some  information  showing  that  those 
cars  were  going  to  the  Renton  shops. 

MR.  WINDERS.— He  has  not  testified 
there  was  any  (236-201)   other  defective  cars. 

THE  WITNESS.— No,  I  thought  we  were 
here  the  last  couple  of  days  to  show  those  were 
not  defective."     (Rec.  pp.  239-240.) 

The  evidence  shows  that  this  car  covered  by  the 
eighth  count,  with  twenty-three  other  defective  cars 
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were  sent  from  Auburn  to  Renton  for  repairs,  there 
being  no  facilities  at  either  Auburn  or  South  Ta- 
coma  at  the  time,  and  under  the  evidence  Renton 
was  the  nearest  available  repair  point. 

It  is  true  this  car  became  defective  while  on 
the  defendant's  system  at  Tacoma  some  time  prior 
to  its  being  moved  from  Auburn  to  Renton.  Why 
the  government  inspectors  singled  out  this  one  car 
and  not  the  other  twenty-three  is  still  one  of  the 
mysteries  in  connection  with  this  case.  Counsel  for 
the  government  has  stated  at  several  places  in  his 
brief  that  it  was  denied  by  the  witness  produced  by 
the  defendant  that  this  car  was  defective,  as  alleged, 
and  that  there  was  affirmative  evidence  in  the  record 
that  if  it  was  there  were  facilities  at  Auburn  to 
make  the  repairs,  and  also  devoted  considerable 
space  to  the  fact  that  the  car  had  originally  be- 
come defective  at  Tacoma  some  time  prior  to  the 
movement  from  Auburn. 

We  cannot  believe  that  counsel  is  any  more 
serious  in  connection  with  the  presentation  of  his 
views  with  reference  to  this  cause  of  action  than 
he  is  as  to  the  others,  for  the  record  does  not  sup- 
port his  statements. 

Superintendent  McCullough,  who  had  juris- 
diction both  over  the  tracks  at  Tacoma  and  Auburn, 
testified : 
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"Q.  (Mr.  Winders.)  Why  was  that  car 
going  to  Renton? 

A.  For  general  repairs,  together  with 
twenty-three  or  twenty-four  others  just  like  it. 

Q.     Did  they  go  in  this  same  train? 

A.    Yes,  sir;  altogether. 

Q.    All  bad  order  cars? 

A.  All  heavy  flat  cars  going  to  Renton 
shops  to  be  repaired. 

Q.  You  say  that  car  was  with  twenty-three 
or  twenty-four  others  in  this  same  train? 

A.  This  report  shows  a  total  of  twenty- 
four  flat  cars  all  together. 

Q.  Twenty-four  flat  cars  were  moved  out 
as  defective  cars  to  Renton  for  the  purpose  of 
being  repaired? 

A.    Yes,  sir. 

Q.  As  a  matter  of  fact,  where  did  that  car 
become  in  bad  order,  Superintendent  McCul- 
lough  ? 

A.  The  previous  movements  of  this  car 
No.  67105,  was  that  it  arrived  in  Tacoma  on 
July  29,  with  a  load  of  logs,  and  was  unloaded 
and  found  bad  order,  and  held  out  of  service, 
and  it  accumulated  with  other  bad  order  heavy 
repair  cars  and  moved  over  to  Auburn  on  the 
night  of  the  30th, — August  30th,  and  then 
moved  the  next  morning, — the  whole  bunch  of 
them, — to  Renton  shops. 

Q.  The  same  train  with  these  loaded  logs 
going  to  Narco? 

A.    Yes,  sir. 

Q.  In  that  train  there  was  a  total  of 
twenty-three  cars  that  were  in  bad  order? 
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A.     Twenty-four. 

Q.     They  were  not  under  load  any  of  them  ? 

A.    No. 

Q.  At  that  time  were  you  familiar  with 
the  situation  existing  in  the  Auburn  yard  so 
far  as  repairs  were  concerned? 

A.     Yes,  sir;  that  is  one  of  my  chief  busi- 
nesses to  keep  in  touch  with  it ;  although  I  had 
relieved  myself  as  car  inspector  and  car  re- 
pairer." 
********* 

*'Q.  Were  there  any  facilities  in  Auburn 
at  that  time  in  connection  with  the  general 
moveinent  of  freight  through  there,  including 
the  facilities  and  available  ynen  to  make  repairs 
on  these  ca/rs  in  Auburn f 

A.     Could  not  hoAje  been  done;  no,  sir. 

Q.  Was  there  any  other  place  that  was 
more  available  to  your  knowledge  at  which  these 
cars  could  have  been  repaired  than  Benton  f 

A.    No,  sir;  not  even  South  Tacoma. 

Q.  During  this  same  period  in  addition  to 
this  day  you  had  sent  other  cars  to  the  Renton 
Car  Works  for  repair  I 

A.  Yes,  sir;  crowded  them  in  as  tight  as 
we  could.  They  built  additional  tracks  to  take 
them."     (Rec.  pp.  224,  225,  226.) 


R.  M.  Crosby,  Mechanical  Superintendent,  tes- 
tified : 

"Q.  On  the  31st  day  of  August,  the  evi- 
dence will  show,  on  train  leaving  Auburn  as 
was  testified  at  9:50,  as  a  matter  of  fact  it 
registered  out  at  ten, — he  had  on  that  twenty 
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log  cars  in  defective  condition  taking  them  to 
Renton  to  be  repaired  at  the  Renton  car  works. 
Did  we  (197-162)  at  that  time  on  the  31st  day 
of  August  have  men  available  to  put  them  in 
condition  at  Auburn? 

A.  I  would  say  no.  We  did  have  men,  but 
not  sufficient. 

Q.  It  was  the  honest  judgment  of  yourself 
and  the  other  officials  of  the  Northern  Pacific 
that  it  was  an  absolute  necessity  to  take  those 
cars  to  Renton  for  the  purpose  of  being  re- 
paired ■? 

A.    Yes,  sir."     (Rec.  pp.  198,  199.) 

"Q.  The  cars  that  were  sent  to  Renton, — • 
were  they  all  sent  from  Auburn  or  also  from 
Centralia, — along  about  August  31st  and  the 
2d  of  September? 

A.  /  have  no  record  of  any  sent  from 
Centralia,  hut  naturally  they  would  he  sent 
hecause  we  sent  log  flats  at  that  time  for  heavy 
repairs  to  Renton. 

Q.  Where  would  you  draw  the  line  be- 
tween the  cars  that  you  would  send  to  Renton 
and  those  that  you  would  repair  there? 

A.     A  car  that  was  pretty  badly  shook  or 

required   sills    in   normal    times   would    go    to 

Renton.     Of  course  at  this  time  a  car  with  less 

repairs  would  go  there.     We  would  naturally 

send  cars  to  Renton  at  that  time  that  we  would 

not  send  under  normal  conditions. 
********* 

'*Q.  Would  you  when  you  sent  cars  to 
Renton  that  had  to  have  heavy  repairs,  but  also 
needed  these  light  repairs,  which  could  have 
been  repaired  in  a  minute, — would  you  make 
those  light  repairs  to  the  penalty  defects,  be- 
fore sending  the  car  to  Renton? 
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A.  We  would  if  we  had  time,  but  we  had 
other  more  important  work  to  do  at  that  time, 
and  it  would  be  questionable  whether  cars  going 
to  Renton  would  receive  the  same  attention  as 
if  going  out  on  the  main  line  for  our  regular 
traffic. 

Q.  There  was  no  line  drawn,  really,  be- 
tween the  character  of  cars  which  you  repaired 
in  your  own  yard  and  those  that  you  sent  to 
Renton,  so  far  as  the  Safety  appliance  defects 
are  concerned? 

A.  Only  in  so  far  as  what  I  have  told  you, 
— If  tve  had  a  car  going  there  that  was  shook 
up,  why  at  that  time  the  chances  a/re  that  they 
would  not  he  as  particular  with  the  car  as  they 
would  he  with  a  car  that  was  going  out  in  a 
commercial  train. 

Q.  You  meoM  in  making  the  repairs  to  the 
Safety  appliances? 

A.  I  am  talking  ahout  safety  appliances, 
or  any  other  appliances/'  (Rec.  pp.  205,  206, 
207.) 


Road  Master  Allmain,   referring  to  this   car, 

said: 

''Q.  Would  you  have  tried  to  put  on  a 
hrake  wheel  on  a  car  (260-225)  that  was  marked 
for  the  Benton  car  shops  for  repair? 

A.  We  would  not  attempt  to  make  repairs 
to  such  a  thing  on  cars  that  went  to  the  car 


shops. 


Re-Cross  Examination. 


(By  MR.  LIST.) 

Q.    Mr.  Crosby  then  was  mistaken  when  he 
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testified   that  he   always   tried   to   make   tem- 
porary repairs  to  cars  before  they  left? 

MR.  WINDERS.— I  haven't  any  record 
that  he  so  testified. 

THE  COURT.— I  sustain  the  objection. 
When  you  compare  the  testimony  of  one  wit- 
ness with  a  former  witness  you  always  produce 
a  situation  which  leads  to  confusion."  (Rec. 
p.  265.) 

It  is  true  that  in  answering  general  questions 
which  clearly  referred  to  defects  on  cars  not  going 
to  Renton  for  repairs  the  witnesses  did  testify  that 
such  cars  did  not  leave  Auburn  in  the  condition  as 
testified  by  the  government  inspectors  but  vsuch 
evidence  was  confined  to  cars  other  than  the  twenty- 
four  bad  order  cars  admittedly  going  to  Renton  for 
repairs. 

We  have  sufficiently  discussed  the  exception  to 
Section  4  of  the  Safety  Appliance  Act  and  although 
many  pages  are  devoted  to  a  discussion  of  this 
eighth  cause  of  action  by  the  appellant,  we  believe 
that  the  evidence  quoted  above  is  a  sufficient  answer 
thereto.  It  is  not  true,  as  counsel  states,  that  the 
company  had  facilities,  or  rather  men,  at  Auburn 
and  Tacoma,  there  is  no  evidence  and  no  inference 
to  support  that  statement  and  the  further  statement 
that  the  company  denied  that  the  car  referred  to 
in  this  cause  of  action  was  in  the  condition  as 
alleged. 
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COUNT  THIRTEEN. 

By  this  count  the  government  claimed  that  a 
log  on  a  log  flat  car  fouled  the  end  handhold.  It 
was  the  defendant's  contention  that  by  reason  of 
the  bunks  on  the  log  flats  it  was  impossible  for  the 
end  of  the  log  to  get  within  two  inches  of  the  end 
handhold,  and  several  of  the  defendant's  witnesses 
testified  that  they  never  knew  of  any  such  an  oc- 
currence in  their  many  years  of  railroad  experience 
and  did  not  believe  that  it  was  possible  to  occur  on 
a  log  flat.  Complaint  is  made  that  the  government 
was  not  permitted,  in  rebuttal,  to  show  that  it  had 
made  complaints  of  a  similar  condition  before.  It 
is  not  our  opinion  that  such  evidence  was  com- 
petent, there  being  no  contention  that  the  men  who 
testified  they  had  never  heard  of  such  an  occur- 
rence had  been  ever  notified  of  such  complaints,  but 
the  fact  is  that  both  Weeks  and  Winters  (Rec.  pp. 
179,  188)  were  permitted  to  testify  that  they  had 
called  attention  of  certain  of  the  employees  to  such 
condition.  This  evidence  went  in  without  any  ob- 
jection on  our  part. 

Counsel  then  wanted  to  show  that  two  of  his 
inspectors  had  gone  into  the  Auburn  ifards  on  the 
da/y  of  the  trial  and  found  a  log  flat  loaded  with 
logs  which,  if  the  load  swerved  enough,  might  not 
afford  sufficient  clearoMce.    It  is  not  our  intent  to 
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devote  any  time  to  show  that  this  evidence  was  not 
competent,  nor  in  considering  the  argument  as  to 
the  dimensions  of  the  log  bunks  on  other  cars  con- 
cerning which  there  was  no  dispute  in  the  evidence 
unless  it  be  between  his  own  inspectors. 

A  reading  of  page  186  of  the  record  shows  that 
the  witness  Winter  testified  that  some  of  the  bunks 
were  as  low  as  four  inches  and  was  also  permitted 
to  testify  that  he  had  measured  some  on  the  morn- 
ing of  the  trial  that  were  only  four  inches.  (Rec. 
p.  189.)  We  will  not  quote  the  offer  as  to  reports 
made  by  this  witness  to  the  Interstate  Commerce 
Commission,  counsel  himself  stating  that  the  com- 
pany would  have  no  knowledge  thereof.  (Rec.  p. 
188.)  A  reading  of  the  same  pages  of  the  record 
last  referred  to  likewise  will  be  sufficient  to  dispense 
with  the  necessity  of  any  further  argument  with 
reference  to  this  count. 

We  do  direct  the  court's  attention  to  the  fact, 
however,  that  there  is  in  the  evidence,  and  without 
dispute,  that  if  this  log  was  in  the  position  as  com- 
plained of  that  then  there  were  absolutely  no  facil- 
ities in  Centralia,  and  within  the  yards  of  this  de- 
fendant to  unload  it,  (Rec.  p.  276)  and  under  this 
evidence  it  was  at  least  a  question  for  the  jury,  even 
if  they  found  the  log  did  foul  the  grab  iron,  to 
decide  whether  or  not  Centralia  at  that  time  was  an 
available  repair  point  or  whether  as  a  matter  of 
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fact  the  nearest  available  repair  point  was  the  point 
where  the  logs  were  actually  dumped  as  shown  by 
the  wheel  reports. 

It  is  only  as  to  the  eighth  cause  of  action  and 
to  this  thirteenth  cause  of  action  that  any  contention 
was  made  at  the  trial  as  to  any  movement  under 
the  exception  to  Section  4.  The  record  shows  that 
both  prior  to  the  case  being  submitted  to  the  jury 
and  in  the  presence  of  the  jury  it  was  so  stated  by 
counsel  for  the  defendant  in  error,  so  that  there 
was  no  shifting  of  positions  and  there  was  no  camou- 
flage, and  there  was  no  uncertainty  either  in  the 
minds  of  counsel,  court  of  jury  as  to  the  one  car 
from  Centralia  and  the  one  car  from  Renton  being 
the  only  two  cars,  that  under  any  finding  by  the 
jury  would  call  for  the  application  of  or  the  de- 
termination of  the  question  as  to  the  nearest  avail- 
able repair  point  under  the  proviso  referred  to. 

APPELLANT'S    PROPOSED    INSTRUCTION 

NO.  14. 

Movement  of  Defective  Cars  Not  Coupled  with 
Chains,  in  Commercial  Trains. 

The  government  devotes  from  page  80  to  page 
91  of  its  brief  to  a  discussion  of  one  of  the  only  two 
questions  of  law  that  could  possibly  be  raised  under 
the  record.    There  is  also  included  in  this  discussion 
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the  appellant's  proposed  instruction  No.  5,  and  its 
exceptions  to  instructions  given,  its  Exception  43. 

These  assignments  raise  the  question  as  to  the 
right  of  respondent  to  transport  to  the  then  nearest, 
most  available  and  practicable  repair  point  equip- 
ment becoming  defective  on  its  system  not  fastened 
together  with  chains  and  moving  in  revenue  trains. 
There  are  several  statements  in  connection  with  this 
discussion  as  to  there  being  no  evidence  that  South 
Tacoma  was  not  at  that  time  an  available  repair 
point.  We  have  already  quoted  Superintendent  Mc- 
Cullough's  testimony  showing  that  it  was  not,  and 
also  from  the  evidence  of  Mr.  Crosby.  It  is  true 
that  there  is  a  statement  in  the  record  from  Mr. 
Crosby,  speaking  generally  as  to  where  the  company 
had  repair  points,  in  which  he  mentions  both  Au- 
burn and  South  Tacoma,  but  there  is  no  justification 
under  the  record  for  the  statement  that  there  is  no 
dispute  but  what  South  Tacoma  was  an  available 
repair  point  at  the  time.  In  any  event  this  question 
was  one  properly  submitted  to  the  jury. 

The  1910  Amendment  to  Section  4  of  the  orig- 
inal Safety  Appliance  Act,  by  express  terms  pro- 
vides that  where  any  car  which  shall  have  been 
property  equipped,  becomes  defective  while  being 
used  by  a  carrier  on  its  own  lines,  such  car  may  be 
hauled  from  the  place  where  it  first  became  de- 
fective to  "the  nearest  available  point  where  such 
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car  can  be  repaired,  without  liability  for  the  penal- 
ties imposed,  *  *  *  if  such  movement  is  necessary  to 
make  such  repairs  and  such  repairs  cannot  be  made 
except  at  such  repair  point,"  and  after  providing 
that  the  carrier  shall  be  liable  for  injuries  to  em- 
ployees, further  provides  that  ''Nothing  in  this 
proviso  shall  be  construed  to  permit  the  hauling  of 
defective  cars  by  means  of  chains  instead  of  draw- 
bars, in  revenue  trains  or  in  association  with  other 
cars  that  are  commercially  used,  unless  such  de- 
fective cars  contain  live  stock  or  'perishable' 
freight." 

The  attorney  for  the  government  argued  before 
Judge  Cushman  and  argues  here  that  the  language 
quoted  in  this  proviso  is  broad  enough  to  prohibit 
the  hauling  of  any  cars  in  revenue  trains  upon 
which  there  may  be  any  penalty  defect;  this  not- 
withstanding the  language  in  the  proviso  is  clear 
and  is  confined  only  to  such  hauling  "of  defective 
cars  by  means  of  chains  instead  of  drawbars." 

There  is  no  justification  for  the  taking  up  of 
space  herein,  or  the  time  of  this  court,  to  state  ele- 
mentary principles  of  statutory  construction  or  to 
cite  cases  in  support  of  the  rule,  that  courts  will 
not  read  something  into  a  statute  which  is  already 
clear,  definite  and  complete,  and  this  contention 
presents  a  situation  concerning  which  it  is  difficult 
to  understand  the  basis  upon  which  the  responsible 
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heads  of  the  safety  department  of  our  government 
have  been  led  to  authorize  a  re-presentation  of  this 
question.  Our  justification  for  making  this  ob- 
servation is  placed  upon  two  grounds: 

1.  Full  consideration  has  been  given  to  such 
contention  of  the  attorneys  for  the  government,  in 
appeals  of  similar  cases,  with  the  result  that  upon 
clear  reasoning  and  by  the  application  of  elementary 
principles  of  statutory  construction  the  same  have 
been,  upon  consideration  of  the  clear  language  of 
the  act,  swept  aside. 

2.  Such  construction,  if  the  language  used  was 
in  doubt,  would  not  be  given  to  this  provision  in 
view  of  the  nonsensical  result. 

The  evidence  in  this  case  shows  that  on  a  box 
car  there  could  be  about  200  penalty  defects,  (Rec. 
p.  267)  the  great  majority  of  which  have  little,  if 
anything  to  do  with  safety  until  the  car  actually 
reaches  a  terminal.  In  the  great  majority  of  cases 
these  defects  originate  out  on  the  line  between  ter- 
minals with  cars  under  load,  and  most  frequently 
are  cases  of  bent  or  broken  steps  and  handholds, 
some  defects  in  the  numerous  contrivances  in  con- 
nection with  the  automatic  feature  of  the  coupling 
apparatus,  on  the  brake  wheel- brake  rod,  or  on 
account  of  the  drawbar  being  too  low  or  too  high, 
and  until  a  car  with  such  a  defect  reaches  a  ter- 
minal there  is  little,  if  any,  likelihood  of  use  being 
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made  of  any  of  such  defective  parts,  and  we  do  not 
believe  that  the  responsible  heads  having  the  ad- 
ministration of  the  Safety  Appliance  work  on  be- 
half of  the  government  would  say  that  such  defects 
should  require  the  car  so  under  load  to  be  set  out 
and  left  on  a  siding  for  an  engine  to  take  in,  or  left 
until  a  sufficient  number  of  cars  had  been  set  out 
along  the  line  as  to  justify  the  making  up  of  a  train 
of  penalty  defect  cars.  On  the  other  hand,  there 
are  strong  reasons  for  not  permitting  chained  cars 
to  be  moved  in  connection  with  other  cars  moving 
commercially,  and  the  inhibition  in  this  proviso  is 
only  as  to  such  cars. 

Even  prior  to  the  passage  of  this  1910  Amend- 
ment many  of  the  courts  had  held  that  a  car  be- 
coming defective  out  on  the  road  and  under  load 
could  be  brought  in  to  the  first  terminal  and  some 
courts  since  the  passage  of  the  amendment  have 
pointed  out  that  it  merely  enacts  in  statutory  form 
the  rights  the  carrier  had  prior  thereto.  The  gov- 
ernment has  not  cited  any  case  other  than  what  is 
printed  as  an  unpublished  opinion  of  Justice  Clark, 
when  a  district  judge,  admittedly  reversed  by  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  but 
as  we  have  stated  the  courts  have  considered  similar 
contentions. 

In  the  case  of  TJ.  S.  vs.  Erie  Railroad  Co.,  237 
U.  S.  402;  59  Law  Ed.  1019,  there  was  before  the 
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Supreme  Court  a  case  involving  eight  violations.  In 
two  of  the  cases  the  drawbars  were  so  inoperative 
that  it  was  necessary  to  chain  the  cars  together;  the 
other  six  defects  were  of  a  less  serious  character. 

The  District  Court  and  the  Circuit  Court  of 
Appeals  disposed  of  all  eight  counts  adversely  to 
the  contention  of  the  government  upon  the  ground 
that  all  eight  cars  were  merely  taken  from  one  yard 
of  the  defendant  to  another  of  its  yards  only  a  few 
miles  distant,  and  this  did  not  constitute  a  road 
movement,  although  all  eight  cars  moved  in  a  com- 
mercial train. 

The  judgments  of  both  courts  was  reversed  by 
the  Supreme  Court,  it  finding  under  the  evidence 
that  as  to  the  six  cars  containing  only  minor  defects 
they  could  and  should  have  been  repaired  in  the 
first  yard,  and  that  the  movement  thereafter  was  a 
road  movement,  and  that  as  to  the  two  cars  contain- 
ing defective  drawbars,  the  proviso  being  discussed, 
made  it  unlawful  to  transport  such  cars  in  a  revenue 
train. 

In  this  opinion  Justice  VanDevanter  quotes 
from  the  proviso  prohibiting  the  handling  of  cars, 
in  commercial  service,  when  they  are  coupled  with 
chains,  as  covering  the  entire  scope  of  the  proviso 
and  clearly,  by  inference,  interprets  this  exception 
as  applying  only  to  cars  so  attempted  to  be  hauled. 

In  Galveston,  etc.,  By.  Co.  vs.  U.  S.,  199  Fed. 


45 

891,  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit,  expresses  the  views  of  some  of  the  au- 
thorities prior  to  the  passage  of  the  1910  Amend- 
ment and  holds  that  under  the  amendment  there 
can  be  no  doubt  as  to  the  right  of  the  carrier  to 
haul  in  revenue  trains  cars  becoming  defective  on 
its  system  to  the  nearest,  most  available,  repair 
point. 

In  Erie  Ri/.  Co,  vs.  U.  S.,  240  Fed.  28,  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit, 
gave  full  consideration  to  this  same  contention  hold- 
ing that  under  the  plain  terms  of  the  proviso  there 
was  no  merit  in  the  government's  contention.  This 
case  was  followed  by  the  same  court  in  an  opinion 
written  by  Justice  Sanford  in  the  case  of  the  B.  <fc 
0.  S.  W.  R.  Co.  vs.  U.  S.,  242  Fed.  420. 

See  also 

Deyyiver  d  R.  G.  Ry.  Co.  vs.  U.  S.,  249  Fed. 

822  (C.  C.  A.  8). 

A  consideration  of  the  foregoing  authorities 
renders  a  further  discussion  of  each  of  the  assign- 
ments raising  this  question  unnecessary. 

COUNT  EIGHTEEN. 

Assignments  of  Error  33,  34  and  35  have  to 
do  with  the  refusal  of  the  court  to  direct  a  ver- 
dict for  the  government  as  to  Count  Eighteen,  and 
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to  its  action  in  a  direction  of  a  verdict  for  the 
defendant. 

This  count  covered  a  car  which  the  two  gov- 
ernment inspectors  testified  was  found  on  an  inter- 
change track  used  by  the  Northern  Pacific  to  inter- 
change cars  with  the  Great  Northern,  they  testify- 
ing that  the  drawbar  was  a  fraction  too  low. 

The  court,  upon  motion  of  defendant,  directed 
a  verdict  in  its  favor  as  to  this  count. 

This  interchange  track  was  constructed  pur- 
suant to  a  franchise  granted  by  the  City  of  Seattle 
within  Whatcom  Avenue,  sometimes  called  Railroad 
Avenue,  a  public  street  running  along  the  water 
front  of  the  City  of  Seattle.  The  portion  of  the 
street  between  the  track  and  the  one  block  of  land 
separating  the  street  from  the  Bay  being  paved, 
and  one  of  the  most  heavily  traveled  streets  in  the 
City  of  Seattle,  and  abutting  thereon,  on  the  block 
intervening  between  the  westerly  side  thereof  and 
Elliott  Bay  are  many  industrial  concerns.  (Rec. 
p.  228-9,  Weeks  p.  170-1.) 

All  that  was  done  with  this  car  was  to  move  it, 
with  other  cars  on  either  side  which  had  been  de- 
livered by  the  Great  Northern  on  this  track,  to  the 
end  of  the  track  and  over  a  switch  and  into  the 
yards  of  this  respondent. 

Inspector  Weeks,  one  of  the  government  in- 
spectors, testifying  in  the  government's  case  that 
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this,  with  other  cars,  was  set  upon  this  interchange 

by  the  Great  Northern,  and  that  the  track  was  in  a 

street  on  the  paved  part  of  which  there  was  heavy 

traffic,  testified: 

' '  Q.  Yon  found  a  car  on  either  side  of  this 
one? 

A.     Yes,  sir;  two  cars. 

Q.  Was  there  any  other  way  that  the 
Northern  Pacific  could  get  this  car  into  its 
yards  than  the  way  they  did? 

A.     No,  I  don't  think  so. 

Q.  They  did  not  haul  it  any  further  than 
they  had  to  haul  it  to  get  it  into  their  yard,  did 
they,  Weeks? 

A.     No,  I  would  not  think  so."     (Rec.  p. 

172.) 

R.  M.  Crosby,  Mechanical  Superintendent,  re- 
ferring to  the  situation  along  this  track  testified: 

"Q.  Was  the  situation  such  in  Seattle, 
Mr.  Crosby,  that  you  would  have  permitted  any 
of  the  officials  of  the  Northern  Pacific  or  any 
new  employees  of  the  Northern  Pacific  to  at- 
tempt to  make  any  repairs  to  cars  on  this  trans- 
fer track  along  Whatcom  Avenue  having  the 
standpoint  of  safety  of  the  men  and  the  safety 
of  the  equipment  and  the  property  in  mind? 

A.  No,  I  would  not  expect  men  to  work 
there.  I  never  send  men  to  do  what  I  would 
not  care  to  do  myself.  I  would  not  care  to  work 
there  myself."     (Rec.  p.  201.) 

Superintendent  McCullough,  who  had  charge  of 
all  terminal  switching  testified  that  it  would  be  very 
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unsafe,  in  any  event,  to  place  men  on  this  transfer 
track  at  this  time  unless  the  men  doing  the  work 
were  heavily  guarded  and  that  it  was  not  until  a 
considerable  time  later  that  he  even  permitted  in- 
spectors to  go  out  along  this  street.     (Rec.  p.  229.) 

The  railway  company,  as  a  matter  of  law,  could 
not  have  used  this  interchange  track  so  located  in 
a  public  street  for  repair  purposes.  Such  purpose 
would  be  entirely  inconsistent  with  its  franchise 
grant  and  with  the  rights  of  the  public  to  a  joint 
use  of  the  street.  However,  irrespective  of  this 
question,  even  if  it  had  such  a  right,  the  situation 
at  the  time  was  such,  on  account  of  the  shopmen's 
strike,  as  would  have  made  it  a  real  offense  if  it 
had  endeavored  to  do  so  on  account  of  a  situation, 
in  connection  with  which  any  undue  excitement 
would  not  only  endanger  the  company's  property, 
but,  undoubtedly,  the  lives  of  many  innocent  people. 
(Rec.  pp.  201,  229.) 

It  was  then  a  question  of  either  taking  this  car 
into  the  yard  over  the  switch  from  this  interchange 
track  and  leaving  it  there,  or  taking  it  into  the  yard, 
switching  it  around  until  the  car  on  either  side  had 
been  detached  therefrom,  then  setting  it  back  on 
the  interchange  so  that  the  Great  Northern  could 
take  it  and  haul  it  back  to  its  yard  several  miles 
distant  and  necessitating  a  haul  along  the  entire 
water  front  of  Seattle.     The  situation  was  acute 
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and  certainly  the  incidental  handling  necessary  by 
reason  of  the  situation  both  as  to  the  right  to  so  use 
the  interchange  track  and  the  surrounding  con- 
ditions was  not  such  a  handling  as  was  prohibited 
by  any  reasonable  interpretation  of  the  Safety  Ap- 
pliance Act. 

Judge  Cushman,  in  passing  upon  this,  the  most 
inadvised  of  all  the  counts,  could  not,  without  stul- 
tifying himself  and  the  law  which  these  inspectors 
were  supposed  to  see  was  obeyed,  do  other,  under 
the  evidence,  than  to  direct  a  verdict. 

No  court  has  ever  held  that  such  an  incidental 
handling  of  a  car  was  in  violation  of  the  terms  of 
this  act,  and  we  can  not  better  answer  the  con- 
tentions of  the  government  in  this  regard  than  to 
quote  the  language  of  Justice  Sanford  in  the  opinion 
rendered  by  him  for  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  in  the  case  of  Baltimore,  etc., 
By.  Co.  vs.  U.  S.,  242  Fed.  420,  in  which  opinion 
Justice  Sanford  said: 

"We  add  that,  in  our  opinion,  in  case  a 
defective  car  is  received  from  a  connecting 
carrier  in  a  string  or  train  of  cars,  the  mere 
incidental  handling  of  such  car  by  the  receiving 
carrier,  refusing  to  accept  it,  in  such  manner 
as  may  be  necessary  to  disconnect  it  from  the 
other  cars  for  redelivery  to  the  connecting 
carrier  and  to  proceed  with  the  use  of  the 
other  cars,  would  not  be  a  use  or  hauling  of 
such  defective  car  by  the  receiving  carrier 
which  would  subject  it  to  the  penalties  of  the 
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Act;  such  incidental  handling  of  the  car  not 
being  in  contravention  of  the  purposes  of  the 
Act,  but  a  necessary  step  in  furtherance  there- 
of." 


OTHER  INSTRUCTIONS. 

There  are  some  few  technical  objections  made 
to  some  other  instructions  that  are  discussed,  all  of 
which  we  have  discussed  in  connection  with  the 
consideration  of  the  pleadings  and  strike  issue  first 
discussed  in  this  brief. 

It  is  unnecessary  to  suggest  that  there  is  no 
theory  upon  which  the  defendant  in  error  could  be 
held  liable  if,  after  said  train  had  been  made  ready 
to  start  it  had  been  maliciously  interfered  with  by 
third  parties. 

CONCLUSION. 

We  are  fearful  that  the  foregoing  brief  is  more 
lengthy  than  reasonably  necessary.  We  ask  the 
indulgence  of  the  court  in  connection  with  the  ex- 
tensive quotations  we  have  made  from  the  instruc- 
tions and  the  evidence,  and  we  have  quoted  only  to 
such  extent  with  the  view  of  being  of  assistance 
to  the  court  in  considering  the  numerous,  highly 
technical  objections  as  made  and  the  many  argu- 
mentative suggestions  based  upon  incomplete  ex- 
cerpts or  references  to  the  record. 
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Not  only  was  there  positive  evidence  that  the 
defects  complained  of  did  not  exist  when  the  cars 
actually  started  on  the  road  movement,  from  the 
several  witnesses  produced  by  the  defendant,  but 
there  is  documentary  evidence  in  the  record  which, 
as  stated  by  counsel  for  appellant  in  his  brief,  should 
show  from  the  trainmen  any  defects,  if  any  existed, 
while  the  train  was  out  on  the  road. 

We  do  not  view  the  evidence  of  the  two  govern- 
ment inspectors  in  much  different  light  than  did 
the  jury. 

Superintendent  McCullough,  at  the  request  of 
counsel  for  the  government,  drew  upon  the  black- 
board an  outline  of  the  trackage  over  which  the 
three  trains  referred  to  in  the  evidence  departed 
from  the  Auburn  yard.  The  witness  Winter  places 
his  inspection  of  certain  of  these  cars  at  a  certain 
hour  (Rec.  pp.  76,  84,  91),  and  the  witness  Weeks 
says  that  he  had  left  the  cars  an  hour  prior  thereto 
(Rec.  pp.  146-7),  although  the  witness  Winter  says 
that  Weeks  was  with  him  when  the  inspection  was 
made  (Rec.  p.  76).  The  three  trains  at  Auburn 
moved  out  within  a  period  of  a  very  few  minutes  of 
each  other  (Rec.  p.  84)  and  over  leads  one  of  which 
was  over  two  miles  from  the  other  two  (Rec.  p.  282). 
I  do  not  say  that  these  two  government  witnesses 
did  not  believe  that  these  cars  were  defective,  but 
the  jury  had  a  right  to  believe  that  they  were  not 
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defective  when  actually  moved,  and  this  court  is  not, 
in  our  opinion,  going  to  say  that  the  jury  should 
not  have  believed  the  defendant's  testimony. 

There  is  nothing  in  this  case,  in  our  opinion, 
other  than  disputed  questions  of  fact.  The  law  was 
fairly  given  to  the  jury,  and  the  government  had  a 
fair  trial.  It  apparently  did  not  consider  any 
serious  error  was  made  in  the  instructions  given 
and  refused,  as  no  application  was  made  for  a  new 
trial  and  no  attempt  made  to  argue  before  the 
learned  District  Judge  the  many  technical  errors 
now  assigned. 

Respectfully  submitted, 

GEO.  T.  REID, 
C.  H.  WINDERS. 
Attorneys  for  Defendant  in  Error. 
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In  the  Superior  Court  of  the  State  of  Arizona  in 
and  for  the  County  of  Maricopa. 

No.  14149. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendants. 

Complaint. 

Now  comes  the  plaintiff  and  for  a  cause  of  action 
against  the  defendant,  complains  and  alleges: 

L 

That  defendant  is  now,  and  was  at  the  time 
and  times  hereinafter  mentioned,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Arizona, 
and  doing  business  as  such  corporation  in  the 
county  of  Maricopa  and  State  aforesaid. 
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n. 

That  the  plaintiff  is  a  resident  of  the  County  of 
Maricopa,  and  was  at  the  times  hereinafter  men- 
tioned a  resident  of  said  count  and  State. 

III. 

That  defendant  company  was,  at  the  times  here- 
inafter mentioned,  engaged  in  the  construction  and 
building  of  public  highways  in  the  County  of  Mari- 
copa, to  wit;  That  certain  portion  of  the  public 
highway  known  as  the  Indian-School  Road  and  at 
'a  point  about  three  miles  east  of  what  is  known  as  the 
''West  End  Store,"  and  being  situate  at  an  (1)  ap- 
proximate distance  of  about  twelve  miles,  more  or 
less,  west  of  the  city  of  Phoenix,  county  of  Mari- 
copa, State  of  Arizona. 

IV. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
plaintiff  was  an  employee  of  said  defendant  com- 
pany; that  plaintiff's  daily  duties  of  said  employ- 
ment with  said  defendant  company  were  to  assist 
in  connecting  and  making  fast  what  is  called  and 
known  in  said  business  a  bale,  to  cars  or  [1*] 
buckets  loaded  with  sand,  gravel  and  cement,  and 
to  assist  in  guiding  said  bale  and  holding  same  in 
its  proper  place  and  position  while  said  sand,  gravel 
and  cement,  was  being  unloaded  into  what  is  known 
and  called  a  skiff,  and  used  for  the  conveyance  of 
said  sand,  gravel  and  cement,  to  what  is  known  and 
called  the  mixer. 

V. 
That  on  or  about  the  25th  day  of  March,  1921, 
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and  while  plaintiff  was  engaged  in  the  due  course 
of  his  regular  duties  of  employment  with  defendant 
company,  as  aforesaid,  and  without  any  fault,  care- 
lessness or  negligence  whatever  upon  the  part  of 
the  plaintiff,  but  due  solely  to  the  neglect,  fault, 
carelessness  and  negligence  of  the  defendant  com- 
pany, in  that;  It  did  then  and  there  at  said  time 
and  place  fail  and  neglect  to  properly  place  and 
locate  said  bale  and  said  mixer  in  said  highway, 
as  aforesaid ;  that  plaintiff  was  compelled  to,  in  the 
performance  of  his  regular  duties  and  employment, 
as  aforesaid,  to  push,  haul  and  pull  upon  said  bale, 
as  to  then  and  there,  and  at  said  time  and  place, 
receive  great  and  severe  bodily  strain  and  internal 
injuries,  to  wit;  a  sprained  back,  a  dislocation  of 
the  fifth  lumbar  vertebra,  and  a  severe  rupture  and 
hemorrhoids. 

VI. 
That  by  reason  of  the  said  injuries  so  received 
(2)  as  aforesaid,  plaintiff  has  suffered  and  now  does 
suffer  extreme  bodily  pain;  That  prior  to  the  date 
of  said  injuries  plaintiff  enjoyed  the  best  of  bodily 
health;  that  since  the  date  of  said  injuries,  and  as 
a  consequence  thereof,  plaintiff  has  been  and  now  is, 
sick,  sore  and  in  ill  health;  that  he  is  unable  to 
walk  without  assistance  and  experiencing  extreme 
bodily  pain  and  anguish,  and  that  he  has  been  and 
now  is  unable  to  engage  in  any  occupation  to  earn 
a  livelihood  whatsoever,  and  will  forever  remain 
maimed  and  crippled,  and  thereby  incurring  great 
loss  and  damage  to  the  plaintiff  in  the  sum  of  Ten 
Thousand  DoUars  ($10,000).    That  by  reason  and 
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on  [2]  account  of  said  injuries,  as  aforesaid, 
plaintiff  has  been  further  damaged  in  the  sum  of 
$200.00  expended  for  medical  services  and  treatment, 
such  services  and  treatment  being  necessary  for 
'the  relief  of  the  pain  and  bodily  suffering  caused  by 
said  injuries;  that  plaintiff  has  been  damaged  by 
reason  of  the  extreme  physical  pain,  suffering  and 
mental  anguish  due  to  said  injuries.  That  by  rea- 
son of  said  injuries  so  received,  as  aforesaid,  plain- 
tiff has  been  permanently  injured  and  forever  hin- 
dered from  following  his  usual  vocation  and  from 
engaging  in  any  means  of  livelihood,  to  his  damage 
in  the  sum  of  Ten  Thousand  Dollars  ($10,000.00). 

WHEREFORE,  plaintiff  prays  judgment  against 
the  defendant  company  in  the  sum  of  $20,000.00  and 
for  his  costs  herein  incurred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

Plaintiff's  Exhibit  No.  1,  admitted  and  Filed  May 
23,  1923.  C.  R.  McFall,  Clerk.  By  Paul  Dickason, 
Chief  Deputy  Clerk.  Case'  No.  L-274,  for  Identifi- 
cation. Deft's.  Ex.  1  for  Identification,  May  22, 
1923. 

[Endorsed]:  No.  14149.  Filed  Apr.  23,  1921. 
Claude  S.  Berryman,  Clerk.  By  Angle  P.  Byrne, 
Deputy.     [3] 
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In  the  Superior  Court  of  Maricopa  County,  State  of 

Arizona. 

No.  14149. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Summons. 

The  State  of  Arizona  to  Twohy  Bros.  Company,  a 
Corporation,  Defendant,  GREETING: 

YOU  ARE  HEREBY  SUMMONED  and  required 
to  appear  in  an  action  brought  against  you  by  the 
above-named  plaintiff  in  the  Superior  Court  of  Mari- 
copa County,  State  of  Arizona,  and  answer  the  com- 
plaint therein  filed  with  the  Clerk  of  said  Court,  at 
Phoenix,  in  said  county,  within  twenty  days  after 
the  service  upon  you  of  this  summons,  if  served  in 
this  said  county,  or  in  all  other  cases  within  thirty 
days  thereafter,  the  times  above-mentioned  being 
exclusive  of  the  day  of  service,  or  judgment  by  de- 
fault will  be  taken  against  you. 

Given  under  my  hand  and  the  seal  of  the  Superior 
Court  of  Maricopa  County,  State  of  Arizona,  this 
23d  day  of  April,  1921. 

[Seal]  CLAUDE  8.  BERRYMAN, 

Cerk  of  said  Superior  Court. 
By  W.  H.Linville, 
>  Deputy  Clerk. 
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Filed  Apr.  30,  1921.  Endorsed:  No.  14149. 
Claude  S.  Berryman,  €lerk.  By  Angle  P.  Byrne, 
Deputy. 

State  of  Arizona, 
County  of  Maricopa, — ss. 

I  HEREBY  CERTIFY  that  I  received  the  within 
summons  on  the  25  day  of  Apr.,  A.  D.  1921,  at  the 
hour  of  10:10'  A.  M.,  and  personally  served  the  same 
on  the  25  day  of  Apr.,  A.  D.  1921,  Twohy  Bros.  Co., 
a  Corp.,  being  the  same  defendant  named  in  said 
summons,  by  delivering  to  Geo.  P.  BuUard,  State 
agent  of  said  corporation  in  the  County  of  Mari- 
copa, a  copy  of  said  summons,  to  which  was  at- 
tached a  true  copy  of  the  complaint  mentioned  in 
said  summons. 

Dated  this  25  day  of  April,  A.  D.  1921. 

Fees,  service $ 

Copies $1.00 

Travel miles $  .20 

Publication $ 

Total  $1.20 

JOHN  MONTGOMERY, 

Sheriff, 
By  Ernest  A.  Smith, 

Deputy  Sheriff. 

[Endorsed] :  No.  14149.  Superior  Court  of  Mari- 
copa County,  State  of  Arizona.  Walter  Rogers, 
Plaintiff,  vs.  Twohy  Bros.  Company,  a  Corporation, 
Defendant.   Summons.    Filed  Apr.  30, 1921.     Claude 
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S.  Berr}Tnan,  Clerk.     By  Angle  P.  Byrne,  Deputy 
Clerk.     Fred  C.  Bolen,  Attorney  for  Plaintife. 
Received. 

JOHN  MONTGOMERY, 

Sheriff, 

By , 

Deputy  Sheriff. 
1:30  P.  M.,  Apr.  25,  1921.     [4] 


In  the  Superior  Court  of  Maricopa  County,  State  of 

Arizona. 

No.  14149. 
WALTER  ROGERS, 

Plaintiff, 

vs.- 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Petition  for  Removal  to  Federal  Court. 

To  the  Honorable  Superior  Court  of  Maricopa 
County,  State  of  Arizona; 

Comes  now  the  defendant,  Twohy  Brothers  Com- 
pany, a  corporation,  and  by  this  petition  respect- 
fully shows  to  this  Honorable  Court; 

That  yoiu"  petitioner  is  the  defendant  in  the 
above-entitled  action; 

That  said  action  has  been  commenced  against 
defendant  in  said  court  by  plaintiff,  and  that  action 
is  of  a  civil  nature; 

Said  plaintiff  in  this  complaint  herein  complains, 
in  substance,  that  on  the  25th  day  of  March,  1921, 
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said  plaintiff  was  in  the  employ  of  said  defendant 
and  that  while  in  the  employ  of  said  defendant  on 
said  date,  plaintiff  was  injured  in  his  back,  and 
sustained  hemorrhoids  and  a  rupture;  that  said 
accident  was  caused  by  the  negligence  of  this  de- 
fendant; and  is  brought  under  what  is  commonly 
known  as  the  Common  Law,  and  for  which  said 
plaintiff  demands  judgment  in  the  sum  of  Twenty 
Thousand  Dollars  ($20,000.00) ; 

That  said  petitioner  disputes  said  claim  and  de- 
nies all  liability  of  the  cause  of  action  set  out  in 
the  complaint  herein;  that  the  matter  in  dispute  in 
this  action  exceeds  the  sum  of  Three  Thousand  Dol- 
lars ($3,000.00) ,  exclusive  of  interest  and  costs ;  that 
the  controversy  in  this  action  and  every  issue  of 
(1)  fact  involved  therein  is  wholly  between  citizens 
lof  different  states,  and  which  can  be  fully  deter- 
mined as  between  them;  that  is  to  say,  the  plaintiff, 
Walter  Eodgers,  is  now,  and  was  at  the  time  of  the 
filing  of  the  complaint  in  this  action,  a  [5]  citi- 
zen and  resident  of  the  State  of  Arizona,  and  the 
defendant,  Twohy  Brothers  Company,  a  corpora- 
tion, was  then  and  still  is  a  citizen  and  resident  of 
the  State  of  Oregon; 

That  the  time  for  your  petitioner  and  defendant 
in  this  action  to  answer  or  plead  to  the  complaint 
in  such  action  has  not  yet  expired  and  will  not  so 
expire  until  the  14th  day  of  May,  1921,  and  your 
petitioner  has  not  yet  filed  any  pleadings  or  in  any 
way  appeared  therein; 

Your  petitioner  herewith  presents  a  good  and 
sufacient  bond,  as  provided  by  the  statutes  in  such 
cases   that  they  will  enter  into  the  United  States 
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District  Court  of  the  District  of  Arizona,  within 
thirty  days  from  the  filing  of  this  petition,  a  certi- 
fied copy  of  the  record  in  this  suit  and  for  the  pay- 
ment of  costs  which  may  be  awarded  by  the  said 
Court,  if  the  said  District  Court  shall  hold  that  this 
suit  was  wrongfully  or  improperly  removed  thereto; 

Your  petitioner,  therefore,  prays  that  this  suit 
proceed  no  further  herein,  except  to  make  the  order 
of  removal  as  required  by  law  and  to  accept  the 
bond  herewith  and  direct  a  transcript  of  record 
herein  to  be  made  for  said  Court,  as  provided  by 
law. 

PAUL  a.  McIVER, 
Attorney  for  Defendant. 
State  of  Arizona, 
County  of  Maricopa, — ss. 

John  Twohy,  being  first  duly  sworn,  deposes 
and  says  that  he  is  president  of  the  Twohy  Brothers 
Company,  a  corporation,  the  defendant  in  the 
above-entitled  action,  and  that  he  has  read  the  fore- 
going petition,  and  that  the  same  is  true  of  his  own 
knowledge  except  as  to  such  matters  as  are  therein 
stated  on  information  and  belief,  and  as  to  such 
matters,  he  verilv  believes  it  to  be  true. 

JOHN  TWOHY. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  May,  1921. 

[Notary  Seal]  E.  P.  WISE, 

Notary  Public. 
My  commission  expires  Nov.  23,  1924.     [6] 
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In  the  Superior  Court  of  Maricopa  County,  State  of 

Arizona. 

No.  14149. 

WALTER  RODGERS, 


Plaintiff, 


vs. 


TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Notice  of  Petition  and  Bond  for  Order  of  Removal. 

To  Walter  Rodgers,  plaintiff,  and  FredC.Bolen,  his 
attorney : 
You  and  each  of  you  will  please  take  notice  that 
the  defendant  in  the  above-entitled  action  will,  by 
its  attorney,  Paul  G.  Mclver,  on  the  13th  day  of 
May,  A.  D.  1921,  at  the  hour  of  9:30  o'clock,  or  as 
soon  thereafter  as  counsel  may  be  heard,  move  the 
Court  for  an  order  removing  said  cause  to  the  Dis- 
trict Court  of  the  United  States  for  the  District 
of  Arizona,  in  accordance  with  the  petition  and 
bond  of  the  defendant,  copies  of  which  are  hereto 

attached. 

PAUL  G.  McIVER, 
Attorney  for  Defendant. 
Received  copy  of  within  papers  5-9-21. 

FRED  C.  BOLEN, 
Atty.  for  Pltf . 

[Endorsed]:  No.  14149.  Filed  May  9,  1921. 
Claude  S.  Berryman,  Clerk.  By  Angle  P.  Byrne, 
Deputy.     [7] 
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In  the  Superior  Court  of  Maricopa  County,  State  of 
Arizona,  Division  No.  1. 

Court  convened  at  9:30  A.  M.,  Wednesday,  May 
11,  1921. 
Present:  R.  C.  STANFORD,  Judge;  Claude  S.  Ber- 

ryman.  Clerk;  the  Sheriff;  the  County  Attorney 

and  the  Court  Reporter. 

No.  14149. 


WALTER  RODGERS, 

vs. 
TWOHY  BROS.,  a  Corporation, 


Plaintiff, 


Defendants. 


Minutes  of  Court— May  11,  1921 — Order  Withdraw- 
ing Original  Bond. 
Comes  now  Paul  G.  Mclver,  counsel  for  the  de- 
fendant, and  thereupon,  it  is  ordered  by  the  Court 
that  the  defendant  be  allowed  to  withdraw  the 
original  bond  and  substitute  a  new  one  therefor. 
[8] 
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MARYLAND  CASUALTY  COMPANY, 
BALTIMORE. 

BOND. 

In  the  Superior  Court  of  Maricopa  County,  State  of 

Arizona. 

No.  141'49. 

WALTER  RODGERS, 


Plaintiff, 


vs. 


TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Bond  on  Removal. 

Know  All  Men  by  These  Presents: 

That  we,  Twohy  Brothers  Company,  a  corpora- 
tion as  principal,  and  the  Maryland  Casualty  Com- 
pany, as  surety,  are  held  and  firmly  bound  unto 
Walter  Rodgers  in  the  sum  of  Five  Hundred  Dol- 
lars ($500.00),  lawful  money  of  the  United  States 
of  America,  for  the  payment  of  which  to  be  well 
and  truly  made,  we,  and  each  of  us,  bind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly  and 
severally,  by  these  presents. 

CONDITIONED,  nevertheless,  that; 

WHEREAS,  the  said  Twohy  Brothers  Company, 
a  corporation,  has  applied  to  the  Superior  Court  of 
the  State  of  Arizona,  in  and  for  the  County  of 
Maricopa,  for  the  removal  of  the  cause  pending 
therein,  wherein  the  said  Walter  Rodgers  is  plain- 
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tiff  and  the  said  Twoliy  Brothers  Company,  a  corpo- 
ration, is  defendant,  to  the  United  States  District 
Court,  for  the  District  of  Arizona,  sitting  in  the 
City  of  Phoenix,  in  the  said  District  and  State,  and 
that  all  further  proceedings  in  said  action  in  said 
State  Court  be  stayed; 

NOW,  THEREFORE,  if  your  petitioner  shaU  file 
in  the  United  States  District  Court  for  the  District 
of  Arizona,  within  thirty  days  from  the  filing  of 
this  petition  for  removal,  a  certified  copy  of  the 
record  of  this  suit,  as  required  by  law,  and  shall 
pay  as  costs  to  be  paid,  all  costs  that  may  be 
awarded  therein  by  the  said  United  States  District 
Court,  if  said  Court  shall  hold  that  the  said  suit 
was  improperly  or  wrongfully  removed  thereto, 
then  this  obligation  to  be  void;  otherwise,  to  be  and 
remain  in  full  force  and  effect. 

Dated  this  7th  day  of  May,  A.  D.  1921. 

TWOHY  BROTHERS  COMPANY, 

A  Corporation. 
By  John  Twohy, 
President. 
[Seal]  Twohy  Brothers. 

[Seal] 
MARYLAND  CASUALTY  COMPANY. 

MARYLAND  CASUALTY  COMPANY. 
By  W.  H.  THANSON, 
Attorney  in  Fact 
Countersigned : 

By  FLOYD  M.  STAHL. 

Attorney  in  Pact. 
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[Endorsed]:  No.  14149.  Filed  May  11,  1921. 
Claude  S.  Berryman,  Clerk.  By  Angle  P.  Byrne, 
Deputy. 

Received  copy  this  llth  day  of  May,  1921. 

FRED  C.  BOLEN, 
Atty.  for  Pltf.     [9] 


In  the  Superior  Court  of  Maricopa  County,  State  of 
Arizona,  Division  No.  1. 

Court  convened  at  9 :30  A.  M.,  Thursday,  May  12, 
1921. 

Present:  R.  C.  STANFORD,  Judge;  Claude  S. 
Berryman,  Clerk;  the  Sheriff;  the  County  At- 
torney and  the  Court  Reporter. 

No.  14149. 

WALTER  RODGERS, 


vs. 
TWOHY  BROS.  COMPANY, 


Plaintiff, 


Defendant. 


Minutes  of  Court— May  12,  1921— Petition  for 
Removal  of  Cause. 

This  matter  comes  on  regularly  this  day  to  be 
heard  upon  the  petition  of  the  defendant  for  re- 
moval of  this  cause  to  the  District  Court  of  the 
United  States  for  the  District  of  Arizona,  Fred  C. 
Bolen  appearing  as  counsel  for  the  plaintiff  and  Paul 
G.  Mclver  appearing  as  counsel  for  the  defendant, 
and  the  Court  being  fully  advised  in  the  premises 
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accepts  the  bond  of  the  said  defendant,  and  it  ap- 
pearing that  this  is  a  proper  cause  for  removal  to 
the  District  Court; 

It  is  ordered  that  no  further  proceedings  be  had  in 
this  cause  and  the  removal  of  the  same  to  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Arizona  be  and  the  same  is  allowed  over  the  objec- 
tions of  the  plaintiff,  and, 

It  is  ordered  in  accordance  with  the  said  petition 
for  removal  heretofore  filed  and  the  statute  of  the 
United  States  in  such  cases  made  and  provided. 
[10] 


In  the  Superior  Court  of  Maricopa  County,  State  of 

Arizona. 


No.  14149. 
WALTER  RODGERS, 


Plaintiff, 


vs. 


TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Order  for  Removal. 

This  cause  coming  on  for  hearing  upon  petition 
and  bond  of  the  defendant  herein,  for  an  order 
transferring  this  cause  to  the  United  States  Dis- 
trict Court  in  and  for  the  District  of  Arizona,  and 
it  appearing  to  the  Court  that  the  defendant  has 
filed  his  petition  for  said  removal  in  due  form  of 
law,  and  that  the  defendant  has  filed  his  bond  duly 
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conditioned  with  good  and  sufficient  sureties,  as 
provided  by  law;  that  defendant  has  given  plain- 
tiff due  and  legal  notice  thereof,  and  it  appearing 
to  the  Court  that  this  is  a  proper  cause  for  removal 
from  the  above  court  to  the  said  District  Court; 

NOW  THEREFORE,  said  petition  and  bond  are 
hereby  accepted  and  it  is  hereby  ORDERED  AND 
ADJUDGED  that  this  cause  be,  and  it  hereby  is, 
removed  to  the  United  States  District  Court  for  the 
District  of  Arizona,  and  the  clerk  is  hereby  directed 
to  make  the  record  in  said  cause  for  transmission  to 
said  court  herewith. 

Done  in  open  court  this  12th  day  of  May,  A.  D. 
1921. 

R.  C.  STANFORD, 

Judge. 

Received  copy  of  within, 

FRED  C.  BOLEN. 

[Endorsed]:  No.  14149.  Filed  May  14,  1921. 
Claude  S.  Berryman,  Clerk.  By  Angle  B.  Byrne, 
Deputy.     [11] 


In  the  Superior  Court  of  Maricopa  County,  State 

of  Arizona. 

No.  14149. 

WALTER  RODGERS, 

Plaintiff, 

vs. 

TWOHY   BROTHERS    COMPANY,  a   Corpora- 
tion, 

Defendant. 
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Notice  of  Removal. 

To  Walter  Rodgers,  Plaintiff,  and  Fred  C.  Bolen, 
His  Attorney: 
You,  and  each  of  you,  will  please  take  notice  that 
on  the  12th  day  of  May,  1921,  an  order  of  Court 
duly  made,  a  copy  of  which  is  hereto  attached,  the 
above-entitled  cause  was  duly  transferred  from  the 
Superior  Court  of  the  County  of  Maricopa,  State 
of  Arizona,  to  the  District  Court  of  the  United 
States  in  and  for  the  District  of  Arizona,  and  that 
the  record  in  said  cause  has  this  day  been  filed 
in  said  United  States  District  Court. 

PAUL  G.  McIVER, 
Attorney  for  Defendant. 
Received  copy  of  within. 

FRED  C.  BOLEN. 

[Endorsed]:  No.  14149.  Filed  May  14,  1921. 
Claude  S.  Berryman,  Clerk.  By  Angle  P.  Byrne, 
Deputy.     [12] 


In  the  Superior  Court  of  Maricopa  County,  State 

of  Arizona. 


No.  14149. 
WALTER  RODGERS, 


Plaintiff, 


vs. 


TWOHY  BROTHERS  COMPANY, 

Defendant. 


18  Twohy  Brothers  Company 

Clerk's  Certificate. 

State  of  Arizona, 
County  of  Maricopa, — ss. 

I,  Claude  S.  Berryman,  Clerk  of  the  Superior 
Court  of  Maricopa  County,  State  of  Arizona', 
hereby  certify  the  above  and  foregoing  to  be  a  full, 
true  and  complete  copy  and  transcript  of  the 
record  including  all  the  minute  entries  and  all 
proceedings  had  and  entered  of  record  in  a  cer- 
tain cause  lately  pending  in  said  Superior  Court 
wherein  Walter  Eodgers  was  plaintiff  and  Twohy 
Brothers  Company,  a  corporation,  was  defendant, 
as  the  same  remains  of  record  in  my  office. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  at  Phoenix, 
in  said  county  and  State,  this  20th  day  of  May, 
1921. 

[Seal]  CLAUDE  S.  BERRYMAN. 

By    W.  H.  Linville, 
Deputy  Clerk. 

Transcript  delivered  to  Clerk  United  States  Dis- 
trict Court,  District  of  Arizona,  this  day  of 

,  1921. 


Clerk  Superior  Court. 

[Endorsed] :  No.  14149.  Copy  Papers  on  Re- 
moval to  United  States  District  Court.  Filed  May 
21,  1921.  C.  R.  McFaai,  Clerk.  By  Clyde  C. 
Downing,  Chief  Deputy  Clerk. 
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No.  L-274— (Phoenix).  (1.  Complaint.  2.  Sum- 
mons. 3.  Petition  for  Removal.  4.  Notice  of  Pe- 
tition and  Bond.  5.  Bond  on  Removal.  6.  Order 
for  Removal.  7.  Notice  of  Removal.  8.  All  min- 
ute Entries.)     [13] 


In  ihe  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  . 

WALTER  ROGERS, 

Plaintiff, 
vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

First  Amended  Complaint. 

Now  comes  the  plaintiff  herein  and  for  a  cause 
of  action  against  the  defendant,  complains  and 
alleges : 

I. 

That  plaintiff  is  a  resident  of  Maricopa  County, 
State  of  Arizona. 

II. 

That  defendant  is  now,  and  was  at  the  time  and 
times  hereinafter  mentioned,  a  corporation  duly 
organized  and  doing  business  under  and  by  virtue 
of  the  Laws  of  the  State  of  Arizona,  and  doing 
business  as  such  corporation  in  the  county  of  Mari- 
copa and  State  aforesaid. 

III. 

That  said  defendant  company  was,  at  the  times 
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hereinafter  mentioned,  engaged  in  the  building 
and  construction  of  Public  Highways  in  the  county 
of  Maricopa,  to  wit:  That  portion  of  the  public 
highway  known  as  the  Indian  Road  and  at  a  point 
about  three  miles  east  of,  what  is  known  as  and 
called  the  "West  End  Store,"  said  store  being  situ- 
ated at  an  approximate  distance  of  twelve  miles, 
more  or  less,  in  a  westerly  direction  from  the  city 
of  Phoenix,  in  the  county  of  Maricopa,  and  State 
of  Arizona.     [14] 

IV. 

That  on  and  prior  to  the  25th  day  of  March, 
1921,  plaintiff  herein  was  an  employee  of  said 
defendant  company;  that  plaintiff's  duties  of  em- 
ployment with  said  company,  were  in  part,  to  assist 
in  connecting  and  making  fast  what  is  known  and 
called  in  said  business  the  "bale,"  to  cars  or  buck- 
ets, said  cars  or  buckets  being  loaded  with  sand, 
gravel  and  cement,  and  to  assist  in  guiding  and 
holding  said  bale,  with  one  car  or  bucket  attached 
thereto,  in  its  proper  place  and  position  while  said 
car  or  bucket  was  then  and  there  being  lifted,  by 
mechanical  power,  and  unloaded  of  said  sand, 
gravel  and  cement,  into  what  is  known  and  called 
in  said  business  the  "skiff,"  said  skiff  being  used 
to  convey  said  sand,  gravel  and  cement,  to  what 
is  known  and  called  in  said  business  the  "mixer." 
That  plaintiff  was  so  engaged  in  such  duties  of  em- 
ployment at  the  time  of  the  accident  and  injury 
hereinafter  described. 

V. 

That  on  or  about  the  25th  day  of  March,  1921, 
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and  while  plaintiff  herein  was  engaged  in  the  due 
course  of  his  regular  duties  of  employment  with 
defendant  company,  as  aforesaid,  and  without 
fault,  carelessness  or  negligence  upon  the  part  of 
plaintiff,  but  due  solely  to  the  neglect,  fault,  care- 
lessness and  negligence  of  the  defendant  company, 
in  that;  It  then  and  there  so  carelessly  and  negli- 
gently located  and  placed  the  machinery  hereinbe- 
fore designated  as  the  '^bale,"  in  Paragraph  TV 
herein,  as  to  require  of  this  plaintiff  in  the  regular 
performance  of  his  duties,  to  push,  to  haul,  and 
pull  upon  said  bale  then  and  there  connected  and 
attached  to  (2.)  said  car  or  bucket  loaded  with 
sand,  gravel  and  cement,  as  aforesaid,  and  to  use 
unnecessary  and  severe  bodily  strength  and  physi- 
cal strain,  to  make  and  complete  the  required  and 
necessary  connection  between  said  bale  and  said 
skiff  that  was  so  required  for  the  unloading  of 
said  sand,  gravel  and  cement  into  said  skiff  to  be 
conveyed  to  the  said  mixer,  as  hereinbefore  men- 
tioned. That  the  improper  location  and  adjust- 
ment of  the  said  bale  and  [15]  machinery  at 
said  time  and  place  as  aforesaid,  was  the  direct 
and  proximate  cause  of  plaintiff  then  and  there 
receiving  great  and  severe  bodily  strain  and  severe 
internal  injuries,  to  wit;  a  sprained  back,  a  disloca- 
tion of  the  vertebra,  a  severe  rupture  and  hem- 
orrhoids. 

VI. 
That  by  reason  of  said  injuries  so  received,  as 
aforesaid,  this  plaintiff  has  suffered  and  now  does 
suffer  extreme  bodily  pain;  that  prior  to  the  date 
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of  said  injuries,  to  wit:  the  25th  day  of  March, 
1921,  plaintiff  enjoyed  the  best  of  bodily  health; 
that  since  the  date  of  said  injuries  and  as  a  con- 
sequence thereof,  plaintiff  has  been  and  now  is, 
sick,  sore  and  in  ill  health;  that  he  is  unable  to 
walk  without  assistance  and  experiencing  extreme 
bodily  pain,  and  that  he  has  been  and  now  is  un- 
able to  engage  in  any  occupation  to  earn  a  liveli- 
hood, and  will  forever  be  maimed  and  crippled 
thereby  incurring  great  loss  and  damage  to  this 
plaintiff  in  the  sum  of  Ten  Thousand  Dollairs 
($10,000.00). 

That  by  reason  and  on  account  of  said  injuries, 
as  aforesaid,  this  plaintiff  has  been  further  dam- 
aged in  the  sum  of  Five  Hundred  Dollars  ($500.00) 
expended  for  medical  services,  nursing  and  treat- 
ment, said  medical  services,  (3.)  nursing  and 
treatment  being  required  and  necessary  for  the 
relief  of  the  pain  and  suffering  caused  by  said 
injuries,  as  aforesaid.  That  by  reason  of  said  in- 
juries so  sustained  and  received,  this  plaintiff  has 
been  permanently  injured  and  forever  hindered 
from  following  his  usual  vocation  to  his  damage 
in  the  sum  of  Ten  Thousand  Dollars  ($10,000.00). 

WHEREFORE,  plaintiff  prays  judgment 
against  the  said  defendant,  Twohy  Bros.  Company, 
in  the  sum  of  Twenty  Thousand  and  Five  Hundred 
($20,500.00)  Dollars  and  for  his  costs  herein  in- 
curred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 
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1. 

(Stamped:  Defendant's  Exhibit  No.  2,  for  Iden- 
tification. Admitted  and  Filed  May  23,  1923. 
Case  No.  L-2 74— (Phoenix).  C.  E.  McFall,  Clerk. 
By  Paul  Dickason,  Chief  Deputy  Clerk).  Defts. 
Ex.  2,  for  Identification.     May  22,  1923.     [16] 

Comes  now  the  ahove-named  plaintiff,  Walter 
Rogers,  by  his  attorney,  and  for  a  second  and  fur- 
ther cause  of  action  against  the  defendant,  Twohy 
Bros.  Company,  a  corporation,  complains  and  al- 
leges : 

I. 

That  plaintiff  herein  is  a  resident  of  Maricopa 
County,  and  State  of  Arizona. 

II. 

That  the  defendant  is  now,  and  was  at  the  time 
and  times  hereinafter  mentioned,  a  corporation 
duly  organized  and  doing  business  under  and  by 
virtue  of  the  Laws  of  the  State  of  Arizona,  and  do- 
ing business  as  such  corporation  in  the  county  of 
Maricopa,  and  State  aforesaid. 

III. 

That  on  and  prior  to  the  25th  day  of  March, 
1921,  said  defendant  company  was,  and  now  is,  the 
owner  of  a  certain  cement  mixing  plant  where 
gasoline  and  mechanical  power  was  (4)  and 
now  is  being  used  to  operate  the  machinery  and 
appliances  in  and  about  said  plant,  which  said 
plant  was  then  and  there,  to  wit;  on  the  25th  day 
of  March,  1921,  being  used  and  operated  in  the 
building  and  construction  of  Public  Highways  in 
the   county   of  Maricopa,   to  wit:  that  portion  of 
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the  Public  Highway  known  as  the  Indian  Eoad 
and  at  a  point  about  three  miles  east  of,  what  is 
known  as  and  called  the  "West  End  Store,"  said 
store  being  situated  at  an  approximate  distance  of 
twelve  miles,  more  or  less,  in  a  westerly  direction 
from  the  city  of  Phoenix,  in  the  county  of  Mari- 
copa, and  State  of  Arizona. 

IV. 
That  on  and  prior  to  the  25th  day  of  March, 
1921,  the  plaintiff,  Walter  Rogers,  was  in  the  em- 
ploy of  said  defendant  company  and  in  their  ser- 
vice engaged  in  manual  and  mechanical  labor  in 
and  about  said  plant,  machinery  and  appliances, 
as  aforesaid.  That  plaintiff's  duties  of  said  em- 
ployment with  said  defendant  company,  were  in 
part,  to  connect  and  assist  in  [17]  connecting 
and  making  fast  what  is  known  and  called  in  said 
business  the  "bale,"  to  cars  and  buckets,  said  cars 
or  buckets  being  loaded  with  sand,  gravel  and 
cement,  and  to  assist  in  guiding  and  holding  said 
bale,  with  one  of  said  cars  or  buckets  {attached 
thereto,  in  its  proper  place  and  position  while 
said  car  or  bucket  was  then  and  there  being  lifted, 
by  mechanical  power,  and  unloaded  of  said  sand, 
gravel  and  cement,  into  what  is  known  and  called 
in  said  business  the  "skiff,"  said  skiff  being  then 
and  there  used  to  convey  said  sand,  gravel  and 
cement,  to  and  into,  what  is  known  as  and  called 
in  said  business  the  "mixer,"  that  plaintiff  herein 
was  so  engaged  in  such  duties  of  emplojrinent  at 
the  time  of  the  accident  and  injury  hereinafter 
described.     (5.) 
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V. 

That  said  occupation  in  which  said  plaintiff, 
Walter  Rogers,  was  employed  at  said  time  and 
place,  as  aforesaid,  was  hazardous  as  declared  and 
determined  by  subdivision  (10),  of  Section  3156, 
Chapter  VI,  Civil  Code  of  Arizona,  under  which 
this  action  is  instituted,  and  that  said  occupation 
was  hazardous  in  fact. 

VI. 

That  on  or  about  the  25th  day  of  March,  1921, 
and  while  plaintiff  herein  was  engaged  in  the  em- 
ploy and  service  of  said  defendant  company,  and 
while  he  was  then  and  there  engaged  in  and  about 
the  performance  of  his  regular  duties  in  and  about 
said  plant,  machinery  and  appliances,  as  afore- 
said, this  plaintiff  sustained  and  received  severe 
and  permanent  injuries  by  reason  of  an  accident, 
said  accident  arising  out  of  and  in  the  course  of 
such  duties  of  labor,  service  ad  employment. 

That  due  to  the  condition  and  conditions  of  such 
emplo3Tiient,  as  aforesaid,  plaintiff  was  required 
to  push,  haul,  and  to  pull  upon  said  bale,  while 
said  bale  was  then  and  there  connected  and  at- 
tached to  said  cars  or  buckets  then  and  there  loaded 
with  sand,  gravel  and  cement  as  hereinbefore  de- 
scribed in  [18]  Paragraph  IV  herein,  and  to 
use  severe  bodily  strength  and  physical  strain,  to 
make  and  complete  the  required  and  necessary  con- 
nection between  the  said  bale  and  the  said  skiff,  that 
was  so  required  in  the  operation  of  unloading  of 
said  sand,  gravel  and  cement  from  said  bale  into 
the  said  skiff,  at  the  time  and  place  as  aforesaid. 
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That  while  so  employed  with  his  duties  in  and 
about  the  plant,  machinery  and  appliances,  as 
aforesaid,  and  while  in  the  exercise  of  due  care 
for  his  own  safety  and  without  carelessness  or  neg- 
ligence on  his  part,  and  while  this  plaintiff  at  said 
time  and  place  was  so  laboring  under  the  severe 
(6.)  bodily  and  physical  strain,  to  wit:  pushing, 
pulling  and  hauling  upon  said  bale,  which  said 
bale  was  then  and  there  connected  with  said  car 
or  bucket  loaded  with  sand,  gravel  and  cement,  as 
aforesaid,  he  then  and  there  met  with  the  accident 
•Wherein  plaintiff  sustained  and  suffered  severe 
internal  injuries,  to  wit,  a  sprained  back,  slight  dis- 
location of  the  vertebra,  a  severe  rupture  and  hem- 
orrhoids. 

VII. 

That  by  reason  of  said  injuries  so  received,  as 
aforesaid,  this  plaintiff  has  suffered  and  now  does 
suffer  extreme  bodily  pain;  that  prior  to  the  date 
of  said  injuries  plaintiff  enjoyed  the  best  of  bodily 
health;  that  since  the  date  of  said  injuries  and  as 
a  consequence  thereof,  plaintiff  has  been  and  now 
is  sick,  sore,  and  in  ill  health;  that  he  is  unable  to 
walk  without  assistance  and  experiencing  extreme 
bodily  pain;  that  ever  since  the  date  of  said  acci- 
dent and  injuries  he  has  been  and  now  is  unable 
to  engage  in  any  occupation  to  earn  a  livelihood, 
and  will  forever  remain  maimed  and  crippled, 
thereby  incurring  great  loss  and  damage  to  plain- 
tiff in  the  sum.  of  Ten  Thousand  Dollars  ($10,- 
000.00).  That  by  reason  and  on  account  of  said 
accident  and  injuries,   as  aforesaid,  plaintiff  has 
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been  damaged  in  the  sum  of  Five  Hundred  Dollars 
($500.00)  for  medical  services,  [19]  nursing  and 
treatment,  such  medical  services,  nursing  and  treat- 
ment being  required  and  necessary  expenditures 
for  the  relief  of  the  pain  and  suffering  caused  by 
said  injuries,  as  aforesaid.  That  by  reason  of  said 
injuries  so  sustained  and  received,  plaintiff  has 
been  permanently  injured  and  forever  hindered 
from  following  his  usual  vocation,  to  his  further 
damage  in  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000.00). 

WHEREFORE,  plaintiff  prays  judgment 
against  the  said  defendant,  Twohy  Bros.  Company, 
in  the  sum  of  Twenty  Thousand  Five  Hundred 
($20,500.00)  Dollars,  and  for  his  costs  herein  in- 
curred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

[Endorsed] :     No.  L-274  —  (Phoenix) .  First 

Amended  Complaint.  Filed  May  21,  1921.  C.  R. 

McFall,  Clerk.  By  Clyde  C.  Downing,  Chief 
Deputy  Clerk. 

Received  copy  of  within  complaint  this day 

of  May,  1921.  Paul  G.  Mclver,  Att.  for  Defendant 
Company.     [20] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  L-274. 

WALTER    ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Demurrer  and  Answer  to  Plaintiflf's  First  Cause  of 
Action  and  Motion  to  Strike,  Demurrer  and 
Answer  to  Plaintiff's  Second  Cause  of  Action. 
COMES    NOW   the   defendant   herein   and   an- 
swering the  first  cause  of  action  of  plaintiff's  first 
amended  complaint  demurs  thereto  upon  the  fol- 
lowing grounds: 

I. 
That  the  said  cause  of  action  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

WHEREFORE,  defendant  prays  judgment  of 
this  Court  that  plaintiff  take  nothing  hy  his  said 
first  cause  of  action  and  that  defendant  may  go 
hence  with  its  costs. 

PAUL  G.  McIVER, 

Atty.  for  Deft. 
Should  said  demurrer  be  overruled  but  without 
waiving  the  same,  defendant  further  answering 
the  said  first  cause  of  action  of  plaintiff's  first 
amended  complaint,  admits,  denies  and  alleges  as 
follows,  to  wit: 
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I. 

Defendant  denies  both  generally  and  specifically, 
all  and  singular,  the  allegations  contained  in  the 
said  first  cause  of  action  of  plaintiff's  first  amended 
complaint. 

II. 

And  further  answering  the  said  first  cause  of 
(1.)  action  of  plaintiff's  first  amended  complaint, 
defendant  alleges  that  the  injuries  to  plaintiff,  if 
any  there  were,  were  caused  by  a  risk  incident  in 
and  necessary  to  said  employment  of  plaintiff  and 
that  plaintiff  entered,  and  continued  in  the  em- 
ployment of  [21]  the  defendant  with  full  knowl- 
edge of  said  risk,  and  the  plaintiff  thereby  assumed 
the  risk  of  said  employment. 

III. 

Further  answering,  defendant  alleges  that  the 
injuries  of  plaintiff,  if  any  there  were,  were  caused 
by  plaintiff's  own  negligence,  and  that  the  proxi- 
mate cause  of  plaintiff's  injuries,  if  any  there  were, 
was  the  negligence  of  the  plaintiff  and  that  plain- 
tiff's negligence  contributed  thereto. 

Wherefore,  having  fully  answered,  defendant 
prays  that  plaintiff  take  nothing  by  his  said  action 
and  that  defendant  may  go  hence  with  its  costs. 

PAUL  G.  McIVER, 
Attorney  for  Defendant. 

Comes  now  the  defendant  and  moves  the  Honorable 
Court  to  strike  all  of  the  second  cause  of  action  of 
plaintiff's  first  amended  complaint,  from  the  files, 
on  the  following  grounds: 
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I. 

That,  heretofore,  on  the  21st  day  of  April,  1921, 
in  the  Superior  Court  of  the  State  of  Arizona,  in 
and  for  the  county  of  Maricopa,  the  plaintiff  filed 
his  complaint  in  the  above-entitled  action,  and  that 
said  complaint  set  up  a  cause  of  action  under  the 
Common  Law.  That  the  plaintiff  by  so  filing  his 
said  complaint,  elected  to  pursue  his  said  remedy 
at  Common  Law,  to  the  exclusion  of  all  other  reme- 
dies. 

Wherefore,  defendant  prays  that  the  said  second 
cause  of  action  of  plaintiff's  first  amended  com- 
plaint be  stricken  from  the  files  herein  and  that 
said  second     (2.)     cause  of  action  be  dismissed. 

PAUL  G.  McIVEE, 
Attorney  for  Plaintiff.     [22] 

Should  the  above  motion  to  strike  be  denied,  but 
without  waiving  the  same,  defendant  demurs  to 
the  said  second  cause  of  action  of  plaintiff's  first 
amended  complaint  on  the  following  grounds: 

I. 
That  said  second  cause  of  action  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

WHEREFORE  defendant  prays  that  plaintiff 
take  nothing  by  his  said  amended  complaint  and 
that  defendant  may  go  hence  with  its  costs. 

PAUL  G.  McIVER, 
Attorney  for  Defendant. 

Further  answering  the  said  second  cause  of  ac- 
tion of  plaintiff's  complaint,  defendant  admits, 
denies  and  alleges  as  follows: 
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I. 

Defendant  denies,  both  generally  and  specifically, 
all  and  singular,  the  allegations  contained  in  said 
second  cause  of  action  of  plaintiff's  first  amended 
complaint. 

II. 
Defendant  alleges  thai;  the  injuries  of  plaintiff, 
if  any  there  were,  were  caused  solely  by  the  negli- 
gence of  the  said  plaintiff. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  his  said  action  and  for  costs. 

PAUL  G.  McIVER, 
Attorney  for  Defendant. 

[Endorsed] :  Answer,  Demurrer,  and  Motion  to 
Strike.  Received  Copy  6-17-21,  Fred  C.  Bolen, 
Atty.  for  Pltf. 

Filed  June  17,  1921.  C.  R.  McFall,  Clerk.  By 
Patrick  D.  Madden,  Deputy  Clerk.     [23] 


Regular  May  Term  1921 — at  Tucson. 

In  the  United  States  District  Court,  in  and  for 
the  District  of  Arizona. 

Honorable   WILLIAM   H.    SAWTELLE,   United 
States  District  Judge,  Presiding. 
(Minute  Entry  of  October  17,  1921.) 

No.   L-274— (PHOENIX). 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  (a  Corporation), 

Defendant. 
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Minutes  of  Court— October  17,  1921— Order  Grant- 
ing Plaintiff  Leave  to  Amend  Complaint. 

OBDERED,  that  the  plaintife  be  and  is  hereby 
granted  leave  to  amend  his  complaint  as  of  May 
21st,  1921,  by  adding  the  second  cause  of  action 
under  the  Employer's  Liability  Law  of  Arizona, 
and  that  the  defendant's  motion  to  strike  said 
second  cause  of  action  from  the  files  be  and  the 
same  is  hereby  overruled. 

IT  IS  FURTHER  ORDERED  that  defendant's 
demurrer  to  said  second  cause  of  action  be  and  the 
same  is  hereby  overruled.  Plaintiff's  counsel 
stated  in  argument  that  if  the  Court  allowed  the 
amendment  to  the  complaint  by  adding  thereto 
the  said  second  cause  of  action,  plaintiff  would  elect 
to  proceed  to  trial  on  said  second  cause  of  action. 
[24] 


In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  ROGERS, 

Plaintiff, 
vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 
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Notice  of  Motion  for  Leave  to  Amend. 

To    Twohy    Bros.    Company.     Messrs.    Bullard    & 
Jacobs,  and  Mclver,  Esqs.,  Their  Attorneys: 

Please  take  notice  that  on  the  affidavit  herewith 
served,  and  on  all  the  papers  on  file  in  this  action, 
the  undersigned  will  move  the  Court,  at  the  court- 
room thereof,  at  Phoenix,  Arizona,  on  the  14th 
day  of  December,  1921,  at  ten  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard, 
for  leave  to  amend  his  first  amended  complaint 
herein,  by  the  insertion  of  the  following  words,  to 
wit: 

Severe  injuries  to  'the  Vertebral  Column,  more 
particularly  to  the  lumbar,  sacrum  and  coccyx  ver- 
tebra, serious  injury  to  the  blood  vessels,  nerves, 
muscles  and  ligaments  adjacent  thereto,  also —  After 
the  word — to  wit;  on  line  four,  of  page  four,  and 
the  insertion  of  the  following  words,  about  with- 
out experiencing  severe  bodily  fatigue;  After  the 
word  walk,  on  line  seventeen,  of  page  four  thereof, 
and  for  such  other  and  further  relief  as  may  be 
just. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

Dated  this  14th  day  of  December.  1921.     [25] 
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In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  ROaERS, 

Plaintiff, 

vs. 

TWOHY  BROS.   COMPANY,  a  Corporation, 

Defendant. 

Motion  for  Leave  to  Amend. 

Comes  now  the   plaintiff,   in  the   above-entitled 

•cause,  by  his  attorney,  Fred  C.  Bolen,  and  moves 

this  Court  for  an  order  for  leave  to  amend  his  first 

amended  complaint  on  file  herein  by  the  insertion 

of  the  following  words,  to  wit: 

Severe  injuries  *to  the  Vertehral  Column,  more 
particularly  to  the  lumbar,  sacrum  and  coccyx  ver- 
tebra, serious  injuries  to  the  blood  vessels,  nerves, 
muscles  and.  ligaments  adjacent  thereto,  also — 
After  the  word  to  wit;  on  line  four,  of  page  four. 
And  leave  to  insert  the  following  words,  to  wit; 
about  without  experiencing  severe  bodily  fatigue; 
After  the  word  walk,  on  line  seventeen,  of  page 
four  thereof. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

Dated  this  14th  day  of  December,  1921.     [26] 
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In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Affidavit  of  Fred  C.  Bolen. 

Fred  C.  Bolen,  being  first  duly  sworn,  deposes 
and  says:  that  he  is  the  attorney  for  the  plaintiff, 
Walter  Rogers,  in  the  above-entitled  action,  that 
he  is  more  familiar  with  the  matters  herein  stated 
than  said  plaintiff  and  makes  this  affidavit  for  and 
in  his  behalf;  that  said  action  was  commenced  in 
the  Superior  Court  of  Maricopa  County,  State  of 
Arizona,  on  the  21st  day  of  April,  1921,  and  was 
transferred  to  this  court  by  the  said  defendant 
company,  on  the  21st  day  of  May,  1921,  and  is 
brought  for  the  purpose  of  recovery  of  damages 
for  personal  injuries  alleged  to  have  been  re- 
ceived and  sustained  by  the  plaintiff,  Walter  Rog- 
ers, while  in  the  service  and  employ  of  the  said  de- 
fendant company.  That  issue  has  been  joined  and 
the  cause  is  now  upon  the  calendar  of  this  Court 
tiwaiting  trial. 

That  it  becomes  necessary  for  the  plaintiff  to 
file  an  amended  complaint  in  this  action,  for  the 
following  reasons,  to  wit: 

That  on  or  about  the  Bd  day  of  November,  1921, 
and  upon  the  application  filed  in  this  court  by  said 
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defendant  company,  and  under  and  by  virtue  of 
Chapter  131,  of  the  Session  Laws  of  Arizona,  1921, 
^authorizing  and  empowering  Courts  in  personal 
injury  cases  to  order  and  direct  a  physical  exami- 
nation (1.)  of  the  person  injured,  this  Court 
entered  an  order  appointing  and  directing  Dr. 
Coit  Hughes,  of  Phoenix,  Arizona,  to  make  a  physi- 
cal examination  of  the  plaintiff,  Walter  Rogers, 
[27]  on  behalf  of  the  defendant.  Two  Bros.  Com- 
pany. That  on  the  25th  day  of  November,  1921, 
said  examination  was  had  and  X-ray  photos  made  of 
plaintiff's  alleged  injuries.  That  the  said  X-ray 
photos  so  taken  of  the  plaintiff's  '^ Vertebral  Col- 
umn," have  enabled  affiant  to  more  specifically  set 
forth  in  the  proposed  second  amended  complaint 
the  injuries  alleged  to  have  been  so  received  by  said 
plaintiff. 

That  the  plaintiff  and  this  affiant  was  ignorant 
of  the  facts  as  herein  stated  when  his  former  com- 
plaint herein  was  filed  in  this  court. 

FRED  C.  BOLEN. 

Subscribed  and  sworn  to  before  me  this  14th 
day  of  December,  1921. 

[Notarial  Seal]  SPENCER  B.  PUGH, 

Notary  Public. 
My  commission  expires  10-30-1922. 

[Stamped:  Plaintiff's  Exhibit  No.  4.  Admitted 
and  Filed  May  23,  1923.  C.  R.  McFall,  Clerk.  By 
Paul  Dickason,  Chief  Deputy  Clerk.  Case  No. 
L-274.]     [28] 
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In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  ROGERS, 

Plaintife, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Second  Amended  Complaint. 

Conies  now  the  above-named  plaintiff,  Walter 
Rogers,  by  his  attorney,  Fred  C.  Bolen,  and  for 
a  cause  of  action  against  the  defendant,  Twohy 
Bros.  Company,  a  corporation,  complains  and  al- 
leges : 

I. 

That  plaintiff  herein  is  a  resident  of  Maricopa 
County,  and  State  of  Arizona. 

II. 

That  the  defendant  is  now,  and  was  at  the  time 
and  times  hereinafter  mentioned,  a  corporation 
duly  organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Arizona,  and  do- 
ing business  as  such  corporation  in  the  County  of 
Maricopa,  and  State  aforesaid. 

III. 

That  on  and  prior  to  the  25th  day  of  March, 
1921,  said  defendant  company  was,  and  now  is,  the 
owner  of  a  certain  cement  mixing  plant  where  gaso- 
line and  mechanical  power  was  and  now  is  being 
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used  to  operate  the  machinery  and  appliances  in 
and  about  said  plant,  which  said  plant  was  then 
and  there  to  wit ;  on  the  25th  day  of  March,  1921,  be- 
ing used  and  operated  in  the  building  and  construc- 
tion of  public  highways  in  (1.)  the  county  of 
Maricopa,  to  wit ;  That  portion  of  the  public  high- 
way known  as  the  Indian  Road  and  at  a  point 
about  three  miles  east  of  what  is  known  as  and 
called  the  ''West  End  Store,"  said  store  being  situ- 
ated at  an  approximate  distance  of  twelve  miles, 
more  or  less,  in  a  westerly  direction  from  the  city 
of  Phoenix,  in  the  county  of  Maricopa,  and  State 
of  Arizona.     [29] 

IV. 
That  on  and  prior  to  the  25th  day  of  March, 
1921,  the  plaintiff,  Walter  Rogers,  was  in  the  em- 
ploy of  said  defendant  company  and  in  their  ser- 
ice   engaged  in  manual  and  mechanical  labor  in 
and  about  said  plant,  machinery  and  appliances, 
as  aforesaid.     That  plaintiff's  duties  of  said  em- 
plojrment  with  said  defendant   company,  were  in 
part,  to  connect  and  assist  in  connecting  and  making 
fast  what  is  known  and  called  in  said  business  the 
''bale,"  to   cars  or  buckets,  said  cars  or  buckets 
being  loaded  with  sand,  gravel  and  cement,  and  to 
assist  in  guiding  and  holding  said  bale,  with  one 
of   said   cars   or  buckets   attached   thereto,   in  its 
proper  place  and  position  while  said  car  or  bucket 
was   then   and   there   being   lifted,   by  mechanical 
power,  and  unloaded  of  said  sand,  gravel  and  ce- 
ment, into  what  is  known  and  called  in  said  busi- 
ness the  "skiff,"  said  skiff  being  then  and  there 
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used  to  convey  said  sand,  gravel  and  cement,  to 
and  into,  what  is  known  as  and  called  in  said  busi- 
ness the  ''mixer."  That  plaintiff  herein  was  so 
engaged  in  such  duties  of  employment  at  the  time 
of  the  accident  and  injury  hereinafter  described. 

V. 

That  the  said  occupation  in  which  said  plaintiff 
Walter  Rogers,  was  employed  at  said  time  and 
place,  as  aforesaid  (2.)  was  hazardous  as  de- 
clared and  determined  by  subdivision  (10),  of  Sec- 
tion 3156.  Chapter  VI,  Civil  Code  of  Arizona,* 
under  which  this  action  is  instituted,  and  that 
said  occupation  was  hazardous  in  fact. 

VI. 

That  on  or  about  the  25th  day  of  March,  192x, 
and  while  plaintiff  herein  was  engaged  in  the  em- 
ploy and  service  of  said  defendant  company,  and 
while  he  was  then  and  there  engaged  in  and  about 
the  performance  of  his  regular  duties  in  and  about 
said  plant,  machinery  and  appliances,  as  aforesaid, 
this  plaintiff  sustained  and  received  severe  and 
permanent  injuries  by  reason  of  an  accident,  said 
accident  arising  out  of  and  in  the  course  of  such 
duties  of  labor,  service  and  employment.     [30] 

That  due  to  the  condition  and  conditions  of  such 
employment,  as  aforesaid,  plaintiff  was  required 
to  push,  haul,  and  to  pull  upon  said  bale,  while 
said  bale  was  then  and  there  connected  and  at- 
tached to  said  cars  or  buckets  then  and  there  loaded 
-with  sand,  gravel  and  cement  as  hereinbefore  de- 
scribed in  Paragraph  IV  herein,  and  to  use  severe 
bodily  strength  and  physical  strain,  to  make  and 


40  Tiuohy  Brothers  Company 

complete  the  required  and  necessary  connection 
between  the  said  bale  and  the  said  skiff,  that  was 
so  required  in  the  operation  of  unloading  of  said 
sand,  gravel  and  cement  from  said  bale  into  the 
•said  skiff,  at  the  time  and  place  as  aforesaid. 

That  while  so  employed  with  his  duties  in  and 
about  the  plant,  machinery  and  appliances,  as 
aforesaid,  and  while  in  the  exercise  of  due  care  for 
his  own  safety  and  without  carelessness  or  negli- 
gence on  his  part,  and  while  this  plaintiff  at  said 
time  and  place  was  so  laboring  under  the  severe 
bodily  and  physical  strain,  to  wit;  pushing,  pulling 
'and  hauling  upon  (3.)  said  bale,  which  said  bale 
was  then  and  there  connected  with  said  car  or 
"bucket  loaded  with  sand,  gravel  and  cement,  a^ 
aforesaid,  he  then  and  there  met  with  the  accident 
wherein  plaintiff  sustained  and  suffered  severe 
internal  injuries,  to  wit;  severe  injuries  to  the/ 
vertebral  column,  more  particularly  to  the  lumbar, 
sacrum  and  coccyx  vertebra,  serious  injuries  to  the 
blood  vessels,  nerves,  muscles  and  ligaments  adja- 
cent thereto,  also  rupture  and  hemorrhoids. 

VII. 

That  by  reason  of  the  said  injuries  so  received, 
as  aforesaid,  this  plaintiff  has  suffered  and  now 
does  suffer  extreme  bodily  pain;  that  prior  to  the 
date  of  said  injuries  plaintiff  enjoyed  the  best  of 
bodily  health;  that  since  the  date  of  said  injuries 
and  as  a  consequence  thereof,  plaintiff  has  been 
and  now  is  sick,  sore,  and  in  ill  health;  that  he  is 
unable  to  walk  about  without  experiencing  severe 
bodily   fatigue;   that   ever  since  the  date  of  said 
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accident  and  injuries  he  has  been  and  now  is  un- 
able to  engage  in  any  occupation  to  earn  a  liveli- 
hood, [31]  and  will  forever  remain  maimed  and 
crippled,  thereby  incurring  great  loss  and  damage 
to  plaintiff  in  the  sum  of  Ten  Thousand  Dollars 
($10,000.00).  That  by  reason  and  account  of  said 
accident  and  injuries,  as  aforesaid,  plaintiff  has 
been  damaged  in  the  sum  of  Five  Hundred  Dollars 
($500.00)  for  medical  services,  nursing  and  treat- 
ment, such  medical  services,  nursing  and  treatment 
being  required  and  necessary  expenditures  for  the 
relief  of  the  pain  and  suffering  caused  by  said  in- 
juries, as  aforesaid.  That  by  reason  of  said  in- 
juries so  sustained  and  received,  plaintiff  has  been 
permanently  injured  and  forever  hindered  from 
following  his  (4.)  usual  vocation,  to  his  further 
damage  in  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000.00). 

WHEREFORE,  plaintiff  prays  judgment 
against  the  said  defendant,  Twohy  Bros.  Company, 
in  the  sum  of  Twenty  Thousand  and  Five  Hundred 
'($20,500.00)  Dollars,  and  for  his  costs  herein  in-r 
curred.  '' 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

[Endorsed] :     No.       L-274.     Second      Amended 

Complaint.     Received   Copy   of   Within   this  

day  of  December,  1921.  G.  P.  Bullard,  Attorney 
for  Defendant. 

Filed  Dec.  12,  1921.  C.  R.  McFall,  Clerk.  By 
Clyde  C.  Downing,  Chief  Deputy  Clerk. 
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[Stamped:  Ptf's  Exhibit  No.  3,  for  Identifica- 
tion. Admitted  and  Filed  May  23,  1923.  C.  R. 
McFall,  Clerk.  By  Paul  Dickason,  Chief  Deputy 
Clerk.  Case  No.  L-274.  Deft's  Ex.  3  for  Identi- 
fication.    May  22,  1923.]     [32] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY   BROTHERS   COMPANY,   a   Corpora- 
tion, 

Defendant. 

Motion  to  Strike  Demurrer  and  Answer  to  Plain- 
tiff's Second  Amended  Complaint. 

Comes  now  the  defendant  and  moves  the  Honor- 
able Court  to  strike  all  of  the  plaintiff's  second 
amended  complaint  from  the  files,  on  the  following 
grounds : 

I. 

That,  heretofore,  on  the  21st  day  of  April,  1921, 
in  the  Superior  Court  of  the  State  of  Arizona,  in 
and  for  the  county  of  Maricopa,  the  plaintiff  filed 
his  complaint  in  the  above-entitled  action,  and  that 
said  complaint  set  up  a  cause  of  action  under  the 
Common  Law.  And  that  at  said  time,  plaintiff 
failed  to  file  any  cause  of  action  under  the  Employ- 
er's Liability  Law  of  the  State  of  Arizona.     That 
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the  plaintiff  by  so  filing  his  said  complaint,  elected 
to  pursue  his  said  remedy  at  Common  Law,  to  the 
exclusion  of  all  other  remedies. 

Wherefore,  defendant  prays  that  the  said  second 
amended  complaint,  setting  up  a  cause  of  action 
under  the  Employer's  Liability  Law  of  the  State 
of  Arizona,  be  stricken  from  the  files  and  that  de- 
fendant go  hence  with  its  costs. 

PAUL  G.  McIVER, 
BULLARD  &  JACOBS, 
Attorneys  for  Defendant. 

Should  the  above  motion  to  strike  be  denied,  but 
,  [33]     without    waiving    the    same,    defendant    de- 
murs  to   the   said  second   amended  complaint,  on 
the  following  grounds: 

I. 
That  said  second  cause  of  action  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

WHEREFORE,  defendant  prays  that  plaintiff 
take  nothing  by  his  said  second  amended  complaint 
and  that  defendant  may  go  hence  with  its  costs. 

PAUL  G.  McIVER, 
BULLARD  &  JACOBS, 
Attorneys  for  Defendant. 
Further  answering  the  said  second  amended  com- 
plaint,   defendant    admits,    denies    and    alleges   as 
follows : 

I. 
Defendant  denies,  both  generally  and  specifically, 
all  and  singular,  the  allegations  contained  in  plain- 
tiff's second  amended  complaint. 
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II. 

Defendant  alleges  that  the  injuries  of  plaintiff, 
if  any  there  were,  were  caused  solely  by  the  negli- 
gence of  the  said  plaintiff. 

WHEREFORE,  defendant  prays  that  plaintiff 
take  nothing  by  his  said  second  amended  complaint, 
and  that  defendant  may  go  hence  with  its  costs. 

PAUL  G.  McIVER, 
BULLARD  &  JACOBS, 
Attorneys  for  Defendant. 

[Endorsed] :     L-274.     Answer  to  Second 

Amended  Complaint.     Rec'd  Copy,  this  20  day  of 
December,    1921.     Fred    C.    Bolen.    By    Thos.    J., 
Croaff,  Attorney  for  Pltf. 

Filed  Dec.  20,  1921.     C.  R.  McFall,  Cerk.     By 
Clyde  C.  Downing,  Chief  Deputy  Clerk.     [34] 


In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

WALTER  RODGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Affidavit  for  Leave  to  Amend. 

Fred  C.  Bolen,  being  first  duly  sworn,  deposes 

and  says :    That  he  is  the  attorney  for  the  plaintiff, 

Walter  Rodgers,  in  the  above-entitled  action;  that 

he  is  more  familiar  with  the  matters  herein  stated 
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than  said  plaintiff  and  makes  this  affidavit  for  and 
in  his  behalf.  That  said  action  was  commenced  in  the 
Superior  Court  of  Maricopa  County,  iState  of  Arizona, 
on  the  21st  day  of  April,  1921,  and  was  transferred 
to  this  court  by  the  said  defendant  company  on 
the  21st  day  of  May,  1921,  and  is  brought  for  the 
purpose  of  recovery  of  damages  for  personal  in- 
juries alleged  to  have  been  received  and  sustained 
by  the  plaintiff,  Walter  Rodgers,  while  in  the  ser- 
vice and  employment  of  the  said  defendant  com- 
pany; that  issue  has  been  joined  and  the  cause  is 
now  upon  the  calendar  of  this  court  awaiting  trial. 
That  it  is  necessary  for  the  plaintiff  to  file  further 
amended  pleading  in  this  action  for  the  following 
reasons,  to  wit: 

First.  That  because  of  the  time  elapsed  since 
the  date  of  the  alleged  injury,  to  wit,  March  25th, 
1921,  and  the  further  time  that  will  necessarily 
elapse  before  trial  can  be  had  in  the  premises  it  will  be 
necessary  for  plaintiff  to  amend  his  second  amended 
complaint  now  on  file  in  said  cause  more  particu- 
larly with  reference  to  plaintiff's  physical  condition. 

Second.  That  since  the  date  of  filing  plaintiff's 
second  amended  complaint,  to  wit,  the  12th  day  of 
December,  1921,  [35]  examination  has  been  had 
of  the  machinery  and  appliances  in  and  about  the 
premises  of  the  defendant  company,  wherein  plain- 
tiff received  said  alleged  injuries;  that  as  a  result 
of  said  examination  so  had  plaintiff  will  be  enabled 
to  more  particularly  set  forth  and  allege  his  allega- 
tions relative  to  the  alleged  accident,  said  allega- 


46  Twohy  Brothers  Company 

tions    being    now    absent  in  the  second  amended 
complaint  on  file  in  said  cause. 

Third.  That  on  the  3d  day  of  November,  1921, 
this  Court  entered  an  order  appointing  and  direct- 
ing Dr.  Coit  Hughes,  of  Phoenix,  Arizona,  to  make 
a  physical  examination  of  the  plaintiff,  Walter  Rod- 
gers,  on  behalf  of  the  defendant,  Twohy  Brothers 
Company;  that  on  the  25th  day  of  November,  1921, 
said  examination  was  had  and  X-ray  photos  made  of 
the  plaintiff's  alleged  injuries;  that  thereafter  and 
since  the  filing  of  plaintiff's  second  amended  com- 
plaint, to  wit,  the  12th  day  of  December,  1921,  fur- 
ther physical  examination  have  been  made  of  the 
plaintiff,  Walter  Rodgers,  by  Dr.  Win  Wylie  and 
by  Dr.  W.  0.  Sweek,  of  Phoenix,  Arizona;  that 
because  of  said  physical  examination  so  had  by  said 
Dr.  Coit  Hughes,  Dr.  Win  Wylie  and  Dr.  W.  0. 
Sweek,  and  because  of  said  X-ray  photos  so  made 
disclosing  plaintiff's  alleged  injuries  and  the  phys- 
ical condition  of  the  plaintiff  arising  out  of  said 
alleged  accident  plaintiff  is  advised  and  so  believes 
that  the  amount  of  damages  as  prayed  for  in  his 
second  amended  complaint  is  wholly  inadequate  in 
the  premises. 

That  the  plaintiff  and  this  affiant  was  ignorant  of 
the  facts  as  herein  stated  when  his  second  amended 
complaint  herein  was  filed  in  this  court. 

FRED  C.  BOLEN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  July,  1922. 

[Seal]  J.  B.  WOODWARD, 

Notary  Public. 
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My  commission  expires  the  16th  day  of  February, 
1924. 

[Endorsed]:  No.  L-274.  Affidavit  for  leave  to 
Amend.  Filed  July  17,  1922.  C.  R.  McFall,  Clerk. 
By  P.  D.  Madden,  Deputy  Clerk. 

Received  copy  of  within  this  17  day  of  July,  1922. 

PAUL  G.  McF^ER, 
Atty.  for  Deft.     [36] 


In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Notice  of  Motion  for  Leave  to  Amend  Second 

Amended  Complaint. 
To  Twohy  Bros.  Company,  Messrs.  Bullard  and 
Jacobs,  and  Mclver,  Esqs.,  Their  Attorneys. 
You,  and  each  of  you,  will  please  take  notice  that 
upon  the  files  and  records  in  this  action,  the  under- 
signed will  move  the  Court,  at  the  courtroom 
thereof,  at  Phoenix,  Arizona,  on  the  15th  day  of 
July,  1922,  at  the  hour  of  ten  o'clock  in  the  fore- 
noon, or  as  soon  thereafter  as  counsel  can  be  heard, 
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for  an  order  for  leave  to  amend  his  second  amended 
complaint. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 
Dated  this  14:th  day  of  July,  1922. 
Filed  July  15,  1922.     C.  R.  McFall,  Clerk.     [37] 


In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No. . 

WALTER  ROaERS, 

Plaintiff, 

'  vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Third  Amended  Complaint. 

Comes  now  the  above-named  plaintiff,  Walter 
Rogers,  by  his  attorney,  Fred  C.  Bolen,  and  for  a 
cause  of  action  against  the  defendant,  Twohy  Bros. 
Company,  a  Corporation,  complains  and  alleges: 

I. 

That  plaintiff  herein  is  a  resident  of  Maricopa 
County,  State  of  Arizona;  that  t*he  defendant  is 
now,  and  was  at  the  time  and  times  hereinafter 
mentioned,  a  corporation  duly  organized  and  doing 
business  under  and  by  virtue  of  the  laws  of  the 
State  of  Arizona,  and  doing  business  as  such  corpo- 
ration in  the  county  of  Maricopa,  and  State  of  Ari- 
zona. 
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II. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
said  defendant  company  was,  and  now  is,  the  owner 
of  a  certain  cement  mixing  plant  where  gasoHne 
and  mechanical  power  was  and  now  is  being  used 
to  operate  the  machinery  and  appliances  in  and 
about  said  plant,  which  said  plant  was  then  and 
there,  to  wit;  on  the  25th  day  of  March,  1921,  being 
used  and  operated  in  the  building  and  construction 
of  public  highways  (1)  in  the  County  of  Mari- 
copa, viz:  That  certain  public  highway  known  as 
and  called  the  Indian  Road  and  at  a  point  approxi- 
mately twelve  miles,  more  or  less,  in  a  westerly 
direction  from  the  City  of  Phoenix  in  the  County 
of  Maricopa  and  State  of  Arizona.     [38] 

III. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
the  plaintiff,  Walter  Rogers,  was  in  the  employ  of 
said  defendant  company  and  in  their  service  en- 
gaged in  manual  and  mechanical  labor  in  and  about 
said  plant,  machinery  and  appliances,  as  aforesaid. 
That  plaintiff's  duties  of  said  emplojnment  were  in 
part  to  connect  and  assist  in  connecting  and  mak- 
ing fast  thereto  what  is  known  as  and  caUed  in 
said  business  the  "bale,"  to  what  is  known  as  and 
called  cars  or  buckets,  said  cars  or  buckets  being 
then  and  there  loaded  with  sand,  gravel  and  ce- 
ment, and  to  assist  in  guiding  and  holding  said  bale 
with  said  car  or  bucket  attached  thereto  in  its  place 
and  position  while  said  car  or  bucket  was  then  and 
there  being  lifted  by  said  bale  and  being  unloaded 
of  said  sand,  gravel  and  cement  into  what  is  known 
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as  and  called  in  said  business  the  ''skiff,"  said 
skiff  being  used  to  convey  said  sand,  gravel  and 
cement  to  and  into  what  is  known  as  and  called  the 
cement  mixer.  That  plaintiff  herein  was  so  engaged 
in.  such  duties  of  employment  at  the  time  of  the 
accident  and  injuries  hereinafter  set  forth  and  de- 
scribed. 

IV. 

That  said  occupation  in  which  this  plaintiff  was 
employed  at  said  time  and  place,  as  aforesaid,  was 
hazardous  as  declared  and  determined  by  subdivi- 
sion Ten  (10),  of  Section  3156,  Chapter  VI,  Civil 
Code  of  Arizona,  under  which  this  action  is  insti- 
tuted and  that  said  occupation  was  hazardous  in 
fact. 

V. 

That  on  or  about  the  25th  day  of  March,  1921, 
and  while  plaintiff  herein  was  engaged  in  the  em- 
ployment and  service  of  said  defendant  company, 
and  while  he  was  then  and  there  so  engaged  in 
and  about  the  performance  of  his  regular  duties 
of  employment  in  and  about  said  plant,  machinery 
and  appliances,  as  aforesaid,  plaintiff  sustained 
and  received  severe  and  permanent  injuries  by  rea- 
son of  an  accident,  said  accident  arising  [39]  out 
of  and  in  the  course  of  such  duties  of  labor,  service 
and  employment. 

That  due  to  the  condition  and  conditions  of  such 
employment,  as  aforesaid,  plaintiff  was  required 
to  push,  haul  and  pull  upon  said  bale  and  while  said 
bale  was  then  and  there  attached  to  said  car  or 
bucket  loaded  with  said  sand,  gravel  and  cement 


vs.  Walter  Rogers.  51 

as  hereinbefore  set  forth  and  described  and  to  use 
severe  bodily  strength  and  physical  strain  to  make 
and  complete  the  required  and  necessary  connec- 
tion between  the  said  bale  and  the  said  skiff  that 
was  so  required  in  the  operation  of  unloading  of 
said  sand,  gravel  and  cement  from  said  car  or 
bucket  into  the  said  skiff  to  be  thereafter  conveyed 
into  the  mixer. 

That  while  so  employed  with  his  said  duties  in 
and  about  the  plant,  machinery  and  appliances,  as 
aforesaid,  and  while  in  the  exercise  of  due  care  for 
his  own  safety  and  without  carelessness  or  negli- 
gence on  his  part,  and  while  plaintiff   at  said  time 
and  place  was  so  laboring  under  the  severe  bodily 
and  physical  strain,  to  wit;  pushing,  pulling  and 
hauling  upon  said  bale  with  attached  car  or  bucket 
loaded  with  sand,  gravel  and  cement,  as  aforesaid, 
the  accident  occurred  wherein  plaintiff  slipped  and 
lost  his  footing  causing  plaintiff  to  fall.     That  by 
reason  of  said  severe  bodily  and  physical  strain, 
slipping,  loss  of  footing  and  fall,  plaintiff  sustained 
and  suffered  severe     (3)       injuries,  to  wit;  Severe 
injuries  to  the  vertebral  column,  more  particularly 
to  the  lumbar,  sacrum  and  coccyx  vertebra,  serious 
injuries  to  the  blood  vessels,  nerves,  muscles  and 
ligaments  adjacent  thereto,  together  with  rupture 
and  hemorrhoids. 

yi. 

That  by  reason  of  said  injuries  so  received,  as 
aforesaid,  plaintiff  has  suffered  and  now  does  suffer 
and  will  continue  to  suffer  extreme  bodily  pain ;  that 
prior  to  the  date  of  said  injuries  plaintiff  enjoyed 
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the  best  of  bodily  health;  that  since  the  date  of 
said  injuries  and  as  a  consequence  thereof,  plain- 
tiff has  been  and  now  is  sick,  sore,  and  in  ill  health; 
that  he  is  unable  to  walk  about  without  suffering 
severe  bodily  [40]  fatigue,  and  will  forever  re- 
main maimed  and  crippled.  That  by  reason  of  and 
account  of  said  accident  and  said  injuries  so  re- 
ceived plaintiff  has  been  compelled  to  expend  and 
obligate  himself  in  the  sum  of  Five  Hundred  ($500) 
Dollars,  for  medical  services,  nursing  and  treat- 
ment, said  medical  services,  nursing  and  treatment 
being  required  and  necessary  expenditures  for  the 
relief  of  the  pain  and  suffering  caused  by  said  in- 
juries. That  by  reason  of  and  account  of  said 
injuries  so  received,  plaintiff  has  been  permanently 
injured  and  incapacitated  from  following  his  usual 
occupation  and  from  earning  the  wages  which  he 
otherwise  would  have  earned,  to  wit;  Four  to  Five 
Dollars  per  day,  all  to  his  great  damage  in  the 
premises  in  the  sum  of  Twenty  Thousand  Five 
Hundred  ($20,500)  Dollars. 

WHEREFORE,  plaintiff  prays  judgment  against 
the  said  defendant,  Twohy  Bros.  Company,  in  the 
sum  of  Twenty  Thousand  Five  Hundred  Dollars 
($20,500.00),  and  for  his  costs  herein  incurred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

[Endorsed]:  No.  L-274.  Third  Amended  Com- 
plaint. Filed  Dec.  12,  1922.  C.  R.  McFaU,  Clerk. 
By  Paul  Dickason,  Deputy  Clerk. 
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Received  copy  of  within  this  14th  day  of  July, 
1922. 

PAUL  G.  McIVER, 
Attorney  for  Defendant.     [41] 


In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  RODGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS,  a  Corporation, 

Defendant. 

Defendant's  Objection  to  Plaintiff's    Motion    for 
Leave  to  Amend. 

Comes  now  the  defendant,  by  its  attorneys,  Paul 
G.  Mclver  and  Bullard  &  Jacobs,  and  objects  to  the 
filing  of  plaintiff's  third  amended  complaint,  and 
moves  the  Court  that  the  said  third  amended  com- 
plaint be  stricken  from  the  files  for  the  following 
reasons : 

I. 

That  the  affidavit  in  support  of  plaintiff's  motion 
for  leave  to  amend  is  insufficient  to  warrant  the 
court  in  granting  said  motion. 

II. 

That  the  proposed  third  amended  complaint  of 
plaintiff  does  not  conform,  and  is  not  amended  in 
accordance  with  the  affidavit  in  support  of  plain- 
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tiff's  motion,  in  the  following  particulars:  That 
there  is  no  amendment  in  plaintiff's  third  amended 
complaint  concerning  plaintiff's  physical  condition. 

III. 

That  the  only  place  wherein  plaintiff's  third 
amended  complaint  is  a  material  amendment  to 
plaintiff's  second  amended  [42]  complaint,  is 
found  in  the  last  four  lines  on  page  three  of  the 
said  third  amended  complaint,  and  there  is  no 
reason  set  forth  in  plaintiff's  af&davit  in  support 
of  his  motion  to  amend  for  such  amendment. 

TV. 

That  the  proposed  third  amended  complaint  of 
plaintiff  is  sham,  false  and  untrue. 

V. 

Defendant  further  objects  to  the  filing  of  said 
proposed  third  amended  complaint,  and  for  plain- 
tiff's motion  for  leave  to  amend,  on  the-  ground 
that  at  the  commencement  of  this  action  plaintiff 
elected,  by  filing  his  complaint  in  the  Superior 
'Court  of  the  County  of  Maricopa,  State  of  Arizona, 
under  the  common  law,  to  pursue  his  said  remedy 
under  the  common  law,  to  the  exclusion  of  all  other 
remedies,  and  that  plaintiff  is  bound  by  said  elec- 
tion. 

WHEREFORE,  defendant  prays  that  the  pro- 
posed third  amended  complaint  of  plaintiff  be  not 
allowed,  and  if  the  same  has  been  filed,  that  it  be 
stricken  from  the  files  in  this  case. 

PAUL  G.  McTVER, 
BULLARD   &   JACOBS, 
Attorneys  for  Defendant. 
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[Endorsed]:  No.  L — 274.  Defendant's  objec- 
tion to  Plaintiff's  Motion  for  Leave  to  Amend. 
Eecd.  Copy  this  25tli  day  of  July,  1922.  F.  C. 
Bolen.     T.  J.  C.    Atty.  for  Pltf. 

Mled  July  25,  1922.  C.  R.  McFaU,  Clerk.  By 
P.  D.  Madden,  Deputy  Clerk.     [43] 


In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L— 274. 

WALTER  RODGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS,  a  Corporation, 

Defendant. 

Afadavit  in  Support  of  Defendant's  Objection  to 
Plaintiff's  Notice  to  Amend. 

State  of  Arizona, 
County  of  Maricopa, — ss. 

Paul  G.  Mclver,  first  being  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  attorneys  for  the 
defendant  in  the  above-entitled  action,  and  as  such 
he  is  more  familiar  with  the  matters  herein  stated 
than  defendant,  and  makes  this  affidavit  in  behalf 
of  the  above-named  defendant;  that  he  has  made 
thorough  investigations  of  the  facts  and  evidence 
of  the  alleged  accident  set  forth  in  plaintiff's  sec- 
ond amended   complaint,   and   that  he  has  inter- 
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viewed  numerous  witnesses  who  were  employed  by 
the  defendant  company,  and  were  fellow  servants 
with  the  plaintiff  in  this  action,  and  this  affiant  is 
informed  by  said  witnesses  and  believes  that  the 
plaintiff  at  the  time  of  the  alleged  accident,  suffered 
no  accident  whatever;  that  he  did  not  lose  a  foot- 
ing while  employed  by  the  defendant  company, 
particularly  at  the  time  alleged  in  [44]  plain- 
tiif's  proposed  third  amended  complaint,  and  that 
he  did  not  fall. 

Affiant  further  states  that  the  allegations  in 
plaintiff's  proposed  third  amended  complaint,  found 
in  the  last  four  lines  on  page  three  of  said  third 
amended  complaint,  to  his  knowledge  and  belief 
are  false  and  untrue. 

PAUL  G.  McIVER. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  July,  A.  D.  1922. 

[Seal]  C.  F.  aERARD, 

Notary  Public. 
My  commission  expires  Jan.  17,  1924. 

[Endorsed]:  No.  L — 274.  Affidavit  in  Support 
of  Defendant's  Objection  to  Plaintiff's  Motion  to 
Amend.  Reed.  Copy  this  25  day  of  July,  1922.  F. 
C.  Bolen,  Atty.  for  Pltf. 

Filed  July  25,  1922.  C.  R.  McFaU,  Clerk.  By 
P.  D.  Madden,  Deputy  Clerk.     [45] 
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In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274— PHX. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant, 

Instructions  Requested  By  Defendant.     (1.) 

I. 

The  plaintiff  having  failed  to  prove  his  case,  you 
are  instructed  to  return  a  verdict  for  the  defendant. 

Given . 

Refused  F.  C.  JACOBS,  Judge.     (2.) 

II. 

The  defendant  in  this  case  by  its  answer,  denies 
all  of  the  allegations  of  plaintiff's  complaint,  and 
denies  that  plaintiff  was  injured  as  alleged,  or  in- 
jured at  all,  and  alleges  that  if  plaintiff  was  injured 
to  any  extent,  it  was  by  reason  of  his  own  negli- 
gence, and  if  you  find  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  at  the  time  he 
sustained  the  alleged  injuries,  and  if  you  find  fur- 
ther that  such  negligence  was  the  proximate  cause 
of  his  alleged  injuries,  then  your  verdict  must  be 
for  the  defendant. 

Given . 

Refused  covered  by  other  instructions 

F.  C.  JACOBS, 
Judge.     (3.)     [46] 
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III. 

I  charge  you,  that  before  the  plaintiff  can  recover 
undor  the  Arizona  Employer's  Liability  Law,  he 
must  sustain  by  the  evidence,  that  he  was  employed 
by  the  defendant  in  an  occupation  declared  by  said 
Em})loyer's  Liability  Law  to  be  hazardous,  and  that 
while  engaged  in  the  performance  of  the  duties  re- 
quiied  of  him  he  was  injured,  and  that  the  injury 
was  caused  by  an  accident  due  to  a  condition  or  con- 
ditions of  such  employment  and  that  it  was  not 
caused  by  his  own  negligence.  Those  are  the  bur- 
dens wMch  the  plaintiff  must  discharge  and  he  can- 
not recover  unless  he  proves  by  a  preponderance  of 
the  evidence,  each  of  the  foregoing  facts.  If  the 
plaintiff  has  failed  to  so  prove  any  one  of  the  above- 
mentioned  facts,  he  has  failed  to  establish  his  right 
of  recovery  and  your  verdict  must  be  for  the  defend- 
ant. 

Given  . 

Eefused  covered  by  other  instructions 

F.  C.  JACOBS, 
Judge.     (4.) 
IV. 

The  first  question  for  you  to  consider  is  whether 
or  not  it  is  established  by  the  evidence  that  the 
plaintiff  was  at  the  time  mentioned  in  the  complaint, 
engaged  in  a  hazardous  occupation  as  defined  by  the 
Employer's  Liability  Law.  If  the  plaintiff  has 
failed  to  prove  by  a  preponderance  of  the  evidence 
that  he  was  at  said  time  engaged  in  an  occupation 
declared  to  be  hazardous,  then  he  cannot  recover  and 
your  verdict  must  be  for  the  defendant. 
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I  charge  you  further  to  consider  whether  or  not 
the  accident  was  due  to  a  condition  or  conditions  of 
the  emplojTnent  and  if  you  find  that  the  plaintiff 
has  failed  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  accident  was  due  to  a  condition  of 
employment,  then  he  cannot  recover. 

Given . 

Refused  covered  by  other  instructions 

F.  O.  JACOBS, 
Judge.     (5.)     [47] 
V. 

Before  the  plaintiff  can  recover  under  the  terms 
of  the  Act,  he  must  show  that  his  injuries,  if  he  was 
injured,  were  due  to  an  accident  arising  out  of  and 
in  the  course  of  his  employment  in  an  occupation 
declared  by  the  Act  to  be  hazardous.  The  words 
''arising  out  of"  refer  to  origin  or  cause  of  the  in- 
jury, and  the  words  "in  the  course  of"  refer  to  the 
time,  place  and  circumstances  under  which  the  acci- 
dent causing  the  injury  occurred.  Unless  you  find 
from  the  evidence  in  this  case  that  the  accident  to 
the  plaintiff,  causing  the  injury,  was  one  arising  out 
of  and  in  the  course  of  his  employment,  and  at  the 
time  of  his  injury,  if  he  was  injured,  he  was  engaged 
in  a  hazardous  occupation,  your  verdict  must  be  for 
the  defendant. 

Given . 

Refused  partly  covered  by  other  instructions 

F.  O.  JACOBS, 
Judge.     (6.) 
VI. 

If  you  find  from  the  testimony  that  the  plaintiff 
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at  the  time  and  place  mentioned  in  the  complaint, 
while  engaged  in  the  performance  of  his  duties  sus- 
tained the  injury  or  injuries  set  up  in  the  complaint, 
and  that  such  injury  or  injuries  were  not  caused  by 
or  were  not  the  result  of  his  negligence  and  were 
caused  by  an  accident  due  to  a  condition  or  condi- 
tions of  employment,  then  you  will  next  consider 
the  nature  and  extent  of  his  injury  or  injuries  so 
sustained,  if  any.  In  this  connection  the  burden  of 
proof  is  upon  the  plaintiff  to  show  by  a  preponder- 
ance of  the  evidence,  not  only  the  material  allega- 
tions of  his  complaint,  but  to  prove  in  a  like  manner 
that  the  injuries,  defects  and  afflictions  of  which  he 
complains,  or  some  of  them  of  which  he  complains, 
are  the  proximate  result  of  said  accident,  and,  of 
course,  plaintiff  cannot  recover  for  any  injuries 
other  than  those  which  he  has  shown  by  a  prepon- 
derance of  the  evidence  to  have  been  sustained  at 
the  time  of  the  accident,  or  such  as  are  reasonably 
certain  to  follow  as  a  result  of  the  accident.  [48] 
You  are  instructed  that  in  order  to  justify  a  ver- 
dict for  the  plaintiff  for  damages  for  future  conse- 
quences of  the  injury,  the  evidence  must  show  with 
reasonable  certainty  that  such  consequences  will  fol- 
low. The  fact  that  in  the  minds  of  the  jurors  the 
disability  indicated  may  follow,  or  is  likely  to  or 
will  probably  follow  as  a  result  of  the  injury  will 
not  warrant  a  verdict  for  such  damages.  There- 
fore, if  the  evidence  goes  no  further  than  to  indicate 
that  some  future  consequences  may  or  probably  will 
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follow  as  a  result  of  the  injury,  then  you  are  not  to 
award  any  damage  for  such  future  consequences. 

Given  F.  0.  JACOBS, 

Judge. 

Eefused .     (7.) 

VII. 

In  the  ascertainment  of  damage  the  law  does  not 
lay  down  any  mathematical  or  definite  rule.  It 
says  that  you,  the  jury,  must  determine  that  matter 
and  that  in  so  doing  that  you  must  use  sound  judg- 
ment and  good  sense  and  make  such  an  award  as 
would  he  just  compensation  for  the  injury  or  in- 
juries so  sustained;  no  more  and  no  less.  You  are 
not  to  give  anj^hing  to  the  plaintiff  because  of  his 
age  or  through  sympathy,  or  because  the  defendant 
is  a  corporation,  but  you  are  to  decide  this  case  just 
the  same  as  if  it  was  an  action  between  two  indi- 
viduals, and  you  are  not  to  determine  it,  fix  any 
damages  or  to  give  any  damages  at  all  by  reason  of 
the  fact  that  the  defendant  is  a  corporation.  In 
other  words,  you  are  to  decide  the  case  absolutely 
impartially,  regardless  of  consequences,  and  whether 
it  is  pleasing  to  one  side  or  the  other.  You  are  here 
to  see  that  justice  is  done  between  these  litigants, 
and  when  litigants  cannot  agree  and  go  into  court, 
then  it  is  the  duty  of  the  court  and  jury  to  deter- 
mine their  controversy  and  to  do  justice  between 
them  as  nearly  as  may  be. 

Given  F.  C.  JACOBS, 

Judge. 

Refused .     (8.)     [49] 
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VIII. 

The  jury  is  instructed  that  Eodgers,  the  plaintiff 
in  this  case,  cannot  in  any  event  recover  for  any 
damage  which  was  not  the  natural  and  necessary 
result  of  the  accident  and  injury  then  sustained,  if 
you  find  from  the  evidence  that  he  sustained  injury 
at  the  time  of  the  accident.  And,  if  you  find,  from 
the  evidence,  that  the  plaintiff  has  now  or  has  had 
any  other  disability  resulting  from  conditions  which 
existed  in  the  plaintiff  prior  to  said  accident  and  of 
which  the  accident  in  question  was  not  the  proxi- 
mate cause,  then  you  are  not  permitted  by  law  to  al- 
low anything  for  such  disability  and  should  not  do 
so  from  motives  of  sympathy  or  from  any  other 
motive. 

Given  F.  C.  JACOBS, 

Judge. 

Refused . 

Respectfully  submitted, 
PAUL  a  McIVER  and  G.  P.  BULLARD, 

Attorneys  for  Defendant. 

[Endorsed] :  No.  L-274r-Phx.  Instructions  re- 
quested by  Defendant.  Filed  May  24,  1923.  C.  R. 
McFall,  Clerk.  By  Paul  Dickason,  Chief  Deputy 
Clerk.     [50] 
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L-274  (PHOElNIX). 

WALTER  RODGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

Verdict. 

We,  the  jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  for 
the  plaintiff  and  assess  his  damages  at  $5250.00 
dollars. 

H.  0.  RAMSEY, 
Foreman. 

[Endorsed]:  No.  L-274  Phx.  Verdict.  Filed 
May  25th,  1923.  C.  R.  McFaU,  Clerk.  By  Paul 
Dickason,  Chief  Deputy  Clerk.     [51] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  L-274— PHX. 

WALTER  RODGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 
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Defendant's  Motion  for  New  Trial. 

Comes  now  the  defendant,  above  named,  by  its 
attorneys,  and  respectfully  moves  the  Honorable 
Court  to  set  aside  and  vacate  the  verdict  of  the  jury 
in  this  action,  and  to  grant  a  new  trial  thereof. 

Said  motion  is  made  upon  the  following  grounds 
and  for  the  following  causes,  to  wit : 

1.  That  the  Court  erred  in  admitting  evidence 
over  the  objection  of  the  defendant  and  excepted  to 
by  the  defendant. 

2.  That  errors  of  law  occurred  at  the  trial  and 
during  the  progress  of  the  cause. 

3.  That  the  Court  erred  in  instructing  the  jury. 

4.  That  the  Court  erred  in  refusing  instructions 
requested  by  the  defendant. 

5.  That  the  verdict  is  not  justified  by  the  evi- 
dence and  is  contrary  to  law. 

PAUL  G.  McIVER  and  G.  P.  BULLARD, 

Attorneys  for  Defendant. 

[Endorsed] :  No.  L-274  —  P  h  x.  Defendant 's 
Motion  for  New  Trial.  Rec  'd  Copy  this  31st  day  of 
May,    1923.     Fred    C.    Bolen,    Attorney    for    Pltf. 

Filed  C.  R.  McFall,  Clerk.  May  31, 1923.  United 
States  District  Court  for  the  District  of  Arizona. 
By  Chas.  H.  Adams,  Deputy  Clerk.     [52] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  L-274— PHX. 

WALTER  RODGER S, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Order  Extending  Time  to  and  Including  July  15, 
1923,  to  File  Bill  of  Exceptions. 
IT  IS  HEREBY  ORDERED  that  the  defendant, 
Twohy  Brothers  Company,  shall  be  allowed  to  and 
including  the  fifteenth  day  of  July,  1923,  within 
which  to  present  and  file  its  bill  of  exceptions  in  the 
above-entitled  matter. 

F.  C.  JACOBS, 
Judge. 

[Endorsed] :  No.  L-274 — Phx.  Order  Fixing 
Time  for  Filing  Bill  of  Exceptions.  Filed  C.  R. 
McFall,  Clerk.  June  18,  1923.  United  States  Dis- 
trict Court  for  the  District  of  Arizona.  By  Paul 
Dickason,  Chief  Deputy  Clerk.     [53] 
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United  States  of  America,  District   Court  of  the 
United  States,  District  of  Arizona. 

No.  L-274— PHOENIX. 

WALTER  EOGERS, 


vs. 
TWOHY  BROS.  COMPANY 


Plaintiff, 


Defendant. 


Judgment. 

This  cause  coming  on  to  be  heard  before  the  Court 
and  a  jury  on  the  21st  day  of  May  1923,  said  cause 
having  been  duly  set  for  trial  on  said  day,  and  the 
plaintiff  being  present  in  person  and  by  his  at- 
torneys, Fred  C.  Bolen,  Spencer  B.  Pugh  and  Win 
Wylie,  and  the  defendant  being  present  by  its  at- 
torneys G.  P.  Bullard  and  Paul  Mclver; 

And  both  parties  having  announced  ready  for 
trial,  witnesses  were  sworn,  after  a  jury  was  duly 
impaneled  and  sworn,  and  the  testimony  taken  in 
behalf  of  the  plaintiff  and  the  defendant,  and  the 
hearing  of  said  cause  continued  during  the  22d, 
23d  and  24th  of  May,  1923,  and  on  said  both  parties 
having  rested  and  arguments  of  counsel  having  been 
heard,  the  Court  having  instructed  the  jury  and 
the  jury  retired  to  consider  their  verdict; 

Thereupon,  on  the  25th  day  of  May,  1923,  the  jury 
returned  into  open  court  their  verdict  in  the  words 
and  figures,  to  wit : 
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(Title  and  Venue  of  Cause.) 

We,  the  jury  impaneled  and  sworn  in  the  above- 
entitled  action  upon  our  oaths  do  find  for  the  plain- 
tiff and  assess  his  damages  at  $5250  Dollars. 

H.  O.  RAMSEY, 

Foreman.     [54] 
And  said  verdict  having  been  duly  recorded,  in 
consideration  of  the  premises  and  the  verdict  of  the 
Jury, 

NOW,  THEREFORE,  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED  that  the  plaintiff, 
Walter  Rogers,  do  have  and  recover  of  and  from  the 
defendant,  Twohy  Bros.  Company,  a  corporation, 
the  sum  of  Five  Thousand  Two  Hundred  and  Fifty 
($5,250)  Dollars,  together  with  costs  of  suit  in  the 
sum  of  $68.95  Dollars;  for  which  let  execution 
issue. 

Done  in  open  court  on  this  25th  day  of  May, 
1923. 

F.  C.  JACOBS, 
Judge. 
O.  K.  as  to  form— G.  P.  BULLARD, 

Atty.  for  Deft. 

[Endorsements]  :  No.  L-2'74 — Phx.  Judgment. 
Received  Copy  on  this  13  day  of  May,  1923,  and  Ap- 
proved as  to  Form.  G.  P.  BuUard,  Attorneys  for 
Defendant. 

Filed  C.  R.  McFall,  Clerk.  June  21,  1923.  By 
Chas.  H.  Adams,  Deputy  Clerk.     [55] 
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In  the  District  Court  of  the  United  States,  for  the 
District  of  Arizona. 

No.  L-274— PHOENIX. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Petition  for  Writ  of  Error. 
Comes  now  Twohy  Brothers  Company,  a  corpora- 
tion, defendant  in  the  above-entitled  action,  and  rep- 
resents to  the  Court  that  on  the  twenty-fifth  day  of 
May,  1923,  a  verdict  in  the  sum  of  Five  Thousand 
Two  Hundred  Fifty  ($5,250.00)  Dollars  in  favor 
of  the  plaintiff  and  against  the  defendant  was  re- 
turned into  court  by  a  jury  in  the  above-entitled 
cause,  and  on  said  date  the  Court  gave  judgment 
upon  said  verdict  in  said  sum  against  this  de- 
fendant and  in  favor  of  the  plaintiff,  and  further 
represents  that  in  the  orders  made  and  entered  by 
the  above-entitled  court  permitting  the  plainti:ff  to 
amend  his  complaint  by  setting  up  a  new  cause  of 
action  under  the  Employers'  Liability  Law  of  the 
State  of  Arizona  after  having  brought  his  action 
under  the  common  law,  and  in  the  rulings  of  the 
Court  permitting  evidence  to  be  introduced  under 
such  amended  pleadings,  and  in  the  rulings  of  the 
Court  with  respect  to  the  giving  of  certain  in- 
structions   based    upon    said  Employers'    Liability 
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Law  over  the  objection  of  the  defendant,  and  in  the 
rulings  of  the  Court  refusing  certain  instructions 
requested  by  the  defendant,  and  in  the  judgment 
entered  in  favor  of  the  plaintiff  upon  said  verdict, 
certain  errors  were  committed  to  the  prejudice  of 
the  defendant,  all  of  which  will  in  more  [56] 
detail  appear  from  the  assigmnents  of  error  filed 
herewith. 

WHEREFOEE,  this  defendant  prays  that  a  writ 
of  error  may  issue  in  this  behalf  out  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  for  the  correction  of  the  errors  so  com- 
plained of,  and  that  a  transcript  of  the  record, 
proceeding  and  papers  in  this  cause,  duly  authenti- 
cated, may  be  sent  to  the  said  United  States  Circuit 
Court  of  Appeals. 

RICHARD  E.  SLOAN,  C.  R.  HOLTON,  and 
E.  G.  SCOTT,  and  PAUL  G.  McIVER, 

Attorneys  for  Defendant.     [57] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  L-274^PHOENIX. 

WALTER  ROGERS, 

Plaintiff, 
vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 
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Assignments  of  Error. 
ASSIGNMENT  No.  I. 

The  Court  erred  in  denying  defendant's  motion  to 
strike  from  the  files  the  second  cause  of  action  set 
forth  in  plaintiff's  first  amended  complaint  for 
the  following  reasons: 

That  the  plaintiff,  a  workman,  brought  suit  in  the 
Superior  Court  of  Maricopa  County,  Arizona, 
against  the  defendant,  his  employer,  asking  in  his 
original  complaint  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  while  in  the 
service  of  such  employer  and  based  such  action 
upon  the  alleged  negligence  of  the  defendant  under 
the  common  law.  An  employee  who  is  injured  in 
the  course  of  his  employment  in  what  is  designated 
by  such  law  as  a  hazardous  occupation  has  open  to 
him  three  separate  and  distinct  avenues  of  redress, 
any  one  of  which  he  may  pursue.  They  are :  The 
common  law  liability  for  negligence ;  the  Employers' 
Liability  Law,  and  the  Compulsory  Compensation 
Law. 

The  law  of  the  State  of  Arizona,  however,  pro- 
vides that  any  suit  brought  hj  the  workman  for  a 
recovery  shall  be  held  to  be  an  election  to  pursue 
such  remedy  exclusively.  The  plaintiff  having 
chosen  to  bring  his  action  [58]  originally  under 
the  common  law  has,  under  the  Arizona  statute, 
elected  to  pursue  that  remedy  exclusively  and  is 
precluded  from  a  recovery  under  any  of  the  other 
remedies  theretofore  open  to  him.  The  second 
cause  of  action  set  forth  in  plaintiff's  first  amended 
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complaint  attempts  expressly  to  state  facts  bringing 
it  within  the  Employers'  Liability  Law  of  the 
'State  of  Arizona. 

Inasmuch  as  plaintiff  was  precluded  from  a  re- 
covery under  such  law  the  said  second  cause  of 
action  constitutes  surplusage  and  should  have  been 
stricken  and  the  Court  erred  in  refusing  to  strike 
the  same. 

ASSIGNMENT  No.  II. 

The  Court  erred  in  denying  defendant's  motion  to 
strike  all  of  plaintiff's  second  amended  complaint 
from  the  files  for  the  following  reason: 

In  plaintiff's  second  amended  complaint  he 
abandons  entirely  his  cause  of  action  under  the 
common  law  and  seeks  recovery  entirely  under  the 
Employers'  Liability  Law  of  the  State  of  Arizona. 
As  shown  in  Assignment  No.  I,  it  is  our  theory  that 
the  plaintiff  was  precluded  from  bringing  his  action 
under  the  Employers'  Liability  Law  and  for  that 
reason  his  second  amended  complaint  was  surplus- 
age and  should  have  been  stricken  out. 
ASSIGNMENT  No.  III. 

The  Court  erred  in  denying  defendant's  motion 
to  strike  from  the  files  plaintiff's  third  amended 
complaint  for  the  following  reason: 

Such  third  amended  complaint  seeks  recovery 
under  the  Employers'  Liability  Law.  The  only  dif- 
ference between  the  second  amended  complaint  and 
the  third  amended  complaint  is  a  change  in  the 
amount  sought  and  some  difference  in  the  injuries 
alleged  to  have  been  sustained.  As  stated  in 
former     [59]     assignments,  our  contention  is  that 
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the  plaintiff  is  precluded  from  bringing  Ms  action 
under  the  Employers'  Liability  Law  and  therefore 
his  third  amended  complaint  constitutes  mere  sur- 
plusage and  should  have  been  stricken. 
ASSIGNMENT  No.  IV. 

The  Court  erred  in  overruling  defendant's  ob- 
jection to  the  introduction  by  the  plaintiff  of  any 
testimony  under  said  third  amended  complaint  for 
the  reason  that  said  objections  were  specifically 
based  upon  the  ground  that  the  plaintiff  having  in- 
stituted suit  against  the  defendant  under  the  com- 
mon law  had  made  his  election  to  pursue  such 
remedy  exclusively  and  was  precluded  from  recovery 
under  said  third  amended  complaint  which,  as  above 
shown,  was  based  upon  the  Employers'  Liability 
Law  of  the  State  of  Arizona. 

ASSIGNMENT  No.  V. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  requested  by  the  defendant: 

The  plaintiff  having  failed  to  prove  his  case, 
you  are  instructed  to  return  a  verdict  for  the 
defendant 
for  the  following  reason : 

The  plaintiff  announced  at  the  opening  of  the 
case  that  he  was  proceeding  to  trial  upon  the  third 
amended  complaint,  and  in  truth  and  in  fact  did 
proceed  during  the  trial  upon  said  third  amended 
complaint,  which  said  amended  complaint  was,  as 
above  shown,  based  upon  the  Employers'  Liability 
Law  of  the  State  of  Arizona  and  not  upon  the 
common  law  liability. 

That  the  plaintiff  having  offered  no  evidence  in 
support  of  his  action  originally  instituted  under  the 
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common  law  should  not  be  permitted  to  recover 
under  proof  of  facts  set  forth  in  his  complaint 
based  upon  the  Employers'  Liability  Law,  for  the 
reason  that  under  our  theory  of  the  case  plaintiff 
was  precluded  from  pursuing  any  remedy  other 
than  [GO]  that  originally  adopted  and  therefore 
the  Court  erred  in  refusing  the  instruction  for  a 
directed  verdict. 

ASSIGNMENT  No.  VI. 
The  Court  erred  in  instructing  the  jury  in  the  fol- 
lowing language: 

The  action  is  based  upon  what  is  known  as 
the  Arizona  Employers '  Liability  Act. 

Under  the  Arizona  Employers'  Liability  Act, 
the  plaintiff,  in  order  to  recover,  must  show; 
first,  that  the  plaintiff  was  in  the  employ  of 
the  defendant;  second,  that  the  master  was 
engaged  in  one  of  the  hazardous  occupations 
which  I  will  explain  to  you  by  reading  the 
Arizona  statutes  upon  the  subject,  and  that 
the  employment  by  the  master  of  the  servant, 
that  is,  the  plaintiff  in  this  case,  was  in  such 
a  hazardous  occupation. 

Under  the  law  of  the  State  of  Arizona,  the. 
Employers'  Liability  Act,  the  labor  and  ser- 
vice of  a  workman  at  manual  and  mechanical 
labor  in  the  employment  of  any  person,  firm, 
association,  company  or  corporation  in  mills, 
shops,  works,  yards,  plants  and  factories  where 
steam,  electric  or  any  other  mechanical  power 
is  used  to  operate  machinery  and  appliances 
in  and  about  such  premises  is  service  in  a  haz- 
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ardous  occupation  within  the  meaning  of  said 
Employers'  Liability  Act.  The  Employers'  Li- 
ability Act  covers  other  occupations,  but  you 
are  concerned  solely  with  the  question  as  to 
whether  or  not  the  plaintiff  was  employed  by 
the  defendant  and  engaged  in  labor  and  ser- 
vice in  and  about  a  plant,  works  or  yards 
where  mechanical  power  was  used  to  operate 
machinery  and  apparatus  in  and  about  such 
premises. 

and  in  further  instructing  the  jury  as  follows: 

Prior  to  the  passage  of  the  Employers'  Li- 
ability Act,  the  master  was  liable  only  where 
the  master  had  been  guilty  of  some  negligence. 
Otherwise,  there  was  no  liability.  Under  the 
Employers'  Liability  Act,  that  law  has  been 
changed  and  in  order  for  a  plaintiff  to  recover, 
he  does  not  have  to  show  that  his  injury,  if  any 
injury  is  proved,  was  caused  by  an  accident 
due  to  the  negligence  of  the  master  (defend- 
ant). In  other  words,  in  this  case,  in  order 
to  entitle  the  plaintiff  to  recovery,  it  is  not 
necessary  that  the  plaintiff  should  prove  that 
the  defendant,  Twohy  Brothers,  was  negligent 
in  some  manner  or  form. 

and  in  further  instructing  the  jury  as  follows: 

You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  from  a  preponderance  of  the 
evidence  that  on  or  about  the  25th  day  of 
March,  [61]  1921,  the  plaintiff,  Walter  Rog- 
ers, was  in  the  employ  of  and  was  employed  by 
the  defendant,  Twohy  Brothers,  at  and  in  their 
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mill,  shop,  works,  yard,  plant  or  factory  where 
mechanical   power   was    used,     as    heretofore 
stated  and  defined  in  the  Employers'  Liahility 
Act  of  Arizona,  and  that  his  duty  under  such 
employment  required  him  to  he  in  and  about 
such  place  and  in  the  performance  of  his  duty 
under  such  employment  the  said  Walter  Rog- 
ers, without  any  negligence  on  his  part,  re- 
ceived any  personal  injury,  as  alleged  in  his 
complaint  herein,  which  injury  was  occasioned 
by  an  accident  arising  out  of  and  in  the  course 
of  his  labor,  service  and  employment  and  was 
due  to  a  condition  or  conditions  of  plaintiff's 
occupation  or  employment,  then  the  Court  in- 
structs you  that  under  those  facts,  if  you  find 
them  to  be  facts,  that  plaintiff  is  entitled  to  a 
verdict  against  the  defendant  in  some  amount 
of  money  which  would  be  reasonably  sufficient 
in  dollars  and  cents  to  compensate  the  plaintiff 
for  the  injuries  thus  sustained  by  him. 
for  the  reason  that  all  of  the  foregoing  instructions 
are  based  upon  the  Employers'  Liability  Law.     The 
plaintiff  having  brought  his  action  originally  under 
the  common  law  and  by  so  doing  having  elected 
to  pursue  such  remedy  exclusively  is  not  entitled 
to  a  recovery  under  the  Employers'  Liability  Law. 
The  foregoing  instructions  being  based  entirely  up- 
on the  Employers'  Liability  Law  and  directing  a 
recovery  upon  proof  of  such  facts  were  erroneous. 

[Endorsed]:     No.     L-274— Phx.      Petition     for 
Writ  of  Error  and  Assignments  of  Error.     Filed. 
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July  13,  1923.     C.  R.  McFall,  Clerk.    By  Chas.  H. 
Adams,  Deputy  Clerk. 

Service  of  Copy  of  within  instruments  hereby 
acknowledged  this  13th  day  of  July,  1923. 

SPENCER  B.  PUGH  and 
FRED  C.  BOLEN, 
Attorneys  for  Plaintiff.     [62] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

No.  L-274  (PHOENIX). 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Writ  of  Error. 

The  President  of  the  United  States  to  the  Honor- 
•  able  Judge  of  the  United  States  District  Court 
:        for  the  District  of  Arizona,  GREETINO: 

Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment,  of  a  plea  which 
is  in  the  aforesaid  District  Court  before  you,  be- 
tween Walter  Rogers,  plaintiff,  and  the  Twohy  Bro- 
thers Company,  a  corporation,  defendant,  manifest 
error  has  happened  to  the  great  damage  of  the  said 
defendant,  as  by  its  complaint  and  assignment  of 
errors  appears,  we  being  willing  that  error,  if  an^ 
there  has  been,  shall  be  duly  corrected  and  full  and 
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speedy  justice  done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  if  judgment  be  therein 
given,  that  then,  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  afore- 
said, with  the  things  concerning  the  same,  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that 
you  have  the  same  at  San  Francisco,  California, 
in  said  Circuit  Court  within  thirty  (30)  days 
of  the  date  of  this  writ,  in  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that  the  records 
and  proceedings  aforesaid  being  inspected,  the  said 
Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error  what  of  right  and 
according  to  the  law  and  customs  of  the  United 
States  shall  be  done. 

WITNESS  the  Honorable  WILLIAM  HOWARD 
TAFT,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  this  24th  day  of  July,  1923,  and  of 
the  Independence  of  the  United  States  the  one 
hundredth  and  forty-eighth. 

[Seal]  C.  R.  McFALL, 

Clerk. 
By  Paul  Dickason, 
Chief  Deputy  Clerk. 

[Endorsed]:  Filed  July  24,  1923.  C.  R.  Mc- 
Fall,  Clerk. 

Return  on  Writ  of  Error. 

The  answer  of  the  Judge  of  the  District  Court 
of  the  United  States  for  the  District  of  Arizona,  to 
the  within  writ  of  error. 
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As  within  commanded,  I  certify  under  the  seal  of 
my  said  District  Court,  in  a  certain  schedule  to 
this  writ  annexed,  the  record  and  all  proceedings  of 
the  plaint  whereof  mention  is  within  made,  with 
all  things  touching  the  same,  to  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
within  mentioned,  at  the  day  and  place  within 
contained. 
By  the  Court: 

[Seal]  C.  R.  McFALL, 

Clerk   U.    S.   District    Court   for    the   District    of 
Arizona. 

By  M.  R.  Malcolm, 
Deputy.     [63] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  L-274— PHOENIX. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  on  or  about  the 
twenty-first  day  of  May,  1921',  the  record  on  re- 
moval from  the  Superior  Court  of  the  State  of 
Arizona  in  and  for  the  County  of  Maricopa  to  the 
United  States  District  Court  for  the  District  of 
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Arizona  in  the  above-entitled  cause  was  filed  with 
the  Clerk  of  said  United  States  District  Court. 

That  among  the  records  so  filed  as  aforesaid  was 
the  complaint  of  the  plaintiff  originally  filed  in 
said  Superior  Court  of  Maricopa  County,  Arizona. 
That  said  complaint  sought  a  recovery  for  damages 
alleged  to  have  been  suffered  by  the  plaintiff  by 
reason  of  certain  personal  injuries  alleged  to  have 
been  received  while  in  the  employ  of  the  defend- 
ant and  said  complaint  was  based  upon  the  alleged 
negligence  of  the  defendant  and  sought  a  recovery 
against  said  defendant  under  what  is  known  as  the 
"common  law"  liability  for  negligence.  That  at- 
tached hereto  and  marked  Exhibit  "A,"  is  a  copy 
of  said  original  complaint  so  removed  from  the 
Superior  Court  of  Maricopa  County,  Arizona,  as 
aforesaid. 

That  thereafter,  to  wit,  on  or  about  the  twenty- 
first  day  of  May,  1921,  said  plaintiff  by  his  attorney 
filed  with  the  Clerk  of  said  United  States  District 
Court  what  was  designated  ''First  Amended  Com- 
plaint" wherein  the  plaintiff  [64]  set  forth 
two  alleged  causes  of  action  against  the  defendant; 
the  first,  based  upon  the  common  law  liability  of 
the  defendant  for  negligence,  and  the  second,  based 
upon  what  is  known  as  the  Employers'  Liability 
Law  of  the  State  of  Arizona.  That  attached  hereto 
and  marked  Exhibit  "B,"  is  a  copy  of  said  first 
amended  complaint  filed  by  said  plaintiff. 

That  thereafter,  to  wit,  on  or  about  the  seven- 
teenth day  of  June,  1921,  the  defendant,  by  its  at- 
torney, filed  with  the  Clerk  of  said  United  States 
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District  Court  its  motion  to  stxike  from  the  files 
the  second  cause  of  action  of  said  first  amended 
complaint  upon  the  ground  and  for  the  reason  that 
the  plaintiff  having  filed  his  original  complaint  set- 
ting forth  a  cause  of  action  under  the  common  law 
had,  under  the  laws  of  the  State  of  Arizona,  elected 
to  pursue  his  remedy  at  common  law  to  the  ex- 
clusion of  all  other  remedies. 

That  thereafter,  and  on  or  about  the  eighth  day 
of  October,  1921,  at  a  stated  term  of  the  above- 
entitled  court  begun  and  holding  in  the  city  of 
Phoenix  in  and  for  the  District  of  Arizona  before 
his  Honor,  Wm.  H.  Sawtelle,  District  Judge,  said 
motion  to  strike  was  argued  and  submitted  to  the 
Court  upon  said  argiunent,  the  affidavits,  papers 
and  files  on  file  in  said  cause. 

That  thereafter  and  on  the  seventeenth  day  of 
October,  1921,  and  at  said  term  of  court,  the  Court 
made  its  order  overruling  defendant's  motion  to 
strike  the  second  cause  of  action  of  plaintiff's  first 
amended  complaint,  and  further  ordered  that  the 
plaintiff  be  granted  leave  to  amend  his  complaint 
as  of  May  21,  1921,  by  adding  the  second  cause  of 
action  under  the  Employers'  Liability  Law  of  the 
State  of  Arizona,  said  amendment  being  allowed 
upon  the  statement  of  counsel  for  plaintiff  that  he 
would  proceed  to  trial  upon  said  second  cause  of  ac- 
tion, to  which  ruling  [65]  of  his  Honor,  the  said 
Judge,  the  defendant  then  and  there  prayed  a  bill  of 
exceptions  and  his  Honor,  the  said  Judge,  sealed  the 
exception  accordingly.     That  attached  hereto  and 
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marked  Exhibit  ''C,"  is  a  copy  of  said  Order  so 
made  as  aforesaid. 

BE  IT  FURTHER  REMEMBERED  that  on  or 
about  the  twelfth  day  of  December,  1921,  the  plain- 
tiff filed  with  the  Clerk  of  said  United  States  Dis- 
trict Court  his  notice  of  motion  for  leave  to  amend, 
a  copy  of  said  notice  being  attached  hereto  marked 
Exhibit  "D";  also  his  motion  for  leave  to  amend,  a 
copy  of  said  motion  being  attached  hereto  and 
marked  Exhibit  ^^E";  also  his  affidavit  in  sup- 
port of  said  motion,  a  copy  of  said  affidavit  being 
attached  hereto  and  marked  Exhibit  ''F";  also  a 
proposed  second  amended  complaint,  a  copy  of  said 
complaint  being  attached  hereto  and  marked  Ex- 
hibit ''G." 

That  on  said  twelfth  day  of  December,  1921,  at 
a  stated  term  of  the  above-entitled  court  begun 
and  holding  in  the  city  of  Phoenix  in  and  for  the 
District  of  Arizona,  His  Honor,  Wm.  H.  Sawtelle, 
District  Judge,  by  an  order  duly  entered,  granted 
said  motion  to  amend,  and  on  said  date  said 
amended  complaint  was  filed  in  the  office  of  the 
Clerk  of  said  United  States  District  Court,  to  which 
order  and  ruling  of  His  Honor,  the  said  Judge, 
the  defendant  then  and  there  prayed  a  bill  of  ex- 
ceptions, and  His  Honor,  the  said  Judge,  sealed  the 
exception  accordingly. 

That  thereafter  and  on  or  about  the  twentieth 
day  of  December,  1921,  the  defendant  filed  with 
the  Clerk  of  said  United  States  District  Court  its 
motion  to  strike  the  whole  of  plaintiff's  second 
amended  complaint  from  the  files  upon  the  ground 
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that  theretofore  and  on  or  about  the  twenty-first 
day  of  April,  1921,  in  the  Superior  Court  of  [66] 
the  State  of  Arizona,  in  and  for  the  county  of 
Maricopa,  the  plaintiff  had  filed  his  complaint  in 
said  action  and  had  therein  set  up  a  course  of  ac- 
tion under  the  common  law  and  that  at  said  time 
the  said  plaintiff  had  failed  to  set  up  or  to  file  any 
cause  of  action  under  the  Employers'  Liability  Law 
of  the  State  of  Arizona.  That  by  filing  his  original 
complaint  under  the  common  law  the  plaintiff  elec- 
ted to  pursue  his  remedy  at  common  law  to  the 
exclusion  of  all  other  remedies. 

That  thereafter  and  on  the  eleventh  day  of  April, 
1922,  the  said  Judge  of  said  Court  by  an  order  duly 
entered,  denied  said  motion  to  strike  from  the  files 
said  second  amended  complaint,  to  which  ruling 
the  defendant  then  and  there  prayed  a  bill  of  ex- 
ceptions and  His  Honor,  the  said  Judge,  sealed  the 
exception  accordingly. 

BE  IT  FURTHER  REMEMBERED  that  on  to 
wit,  the  twenty-first  day  of  May,  1923,  at  a  stated 
term  of  the  above-entitled  court  begun  and  holding 
in  the  city  of  Phoenix  in  and  for  the  District  of 
Arizona,  before  His  Honor,  Fred  C.  Jacobs,  District 
Judge,  the  issue  joined  in  the  above-stated  cause  be- 
tween said  parties  came  on  to  be  tried  before  said 
Judge  and  a  jury;  the  plaintiff  being  represented 
by  Fred  C.  Bolen,  Esq.,  his  attorney,  and  Spencer 
B.  Pugh,  Esq.,  of  counsel;  and  the  defendant  being 
represented  by  Paul  G.  Mclver,  Esq.,  its  attorney, 
and  George  Purdy  Bullard,  Esq.,  of  counsel,  and 
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at  the  opening  of  the  trial  thereof  the  following 
proceedings  were  had: 

Mr.  Pugh,  of  counsel  for  plaintiff,  announced  that 
the  plaintiff  was  proceeding  under  his  third 
amended  complaint  on  file  in  said  action,  whereupon 
Mr.  Bullard  of  counsel  for  defendant  objected  on 
behalf  of  said  defendant  to  the  introduction  of  any 
evidence  under  said  third  amended  complaint  [67] 
upon  the  ground  that  the  action  as  originally 
commenced  in  the  Superior  Court  of  Maricopa 
County,  Arizona,  was  based  upon  the  alleged  negli- 
gence of  the  defendant  and  sought  a  recovery  upon 
the  theory  of  negligence  and  that  subsequently  the 
comjolaint  was  amended  in  such  manner  that  it  now, 
under  plaintiff's  third  amended  complaint,  seeks  a 
recovery  under  what  is  known  as  the  Employers' 
Liability  Law  of  the  State  of  Arizona.  That  under 
the  provisions  of  said  Employers'  Liability  Law  as 
construed  by  the  Supreme  Court  of  the  State  of  Ari- 
zona, the  bringing  of  an  action  constitutes  an  elec- 
tion of  the  remedy  to  be  pursued  and  that  as  soon  as 
such  an  election  is  made  it  becomes  conclusive  upon 
the  plaintiff  and  may  not  be  revoked  by  him  and 
and  that,  therefore,  the  plaintiff  should  not  be  per- 
mitted to  proceed  under  said  third  amended  com- 
plaint nor  to  recover  under  the  Employers'  Lia- 
bility Law  of  the  State  of  Arizona. 

Mr.  Bullard  further  announced  at  said  time  that 
in  order  to  preserve  the  record  that  he  would  object 
upon  the  offering  of  any  testimony  by  the  plain- 
tiff. Whereupon  WALTER  ROGERS,  the  plain- 
tiff, was  called  and  sworn  as  a  witness,  and  the  fol- 
lowing questions  asked: 
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Testimony  of  Walter  Rogers,  in  His  Own  Behalf. 

Q.  Your  name  is  Walter  Rogers  ?        A.  Yes,  sir. 

Q.  You  are  the  plaintiff  in  this  case? 

Mr.  BULLARD. — One  moment  if  the  Court  please, 
we  desire  to  object  to  the  introduction  of  any  evi- 
dence under  this  amended  complaint  upon  the 
ground  that  the  action  was  first  brought  under 
%e  common  law  and  the  plaintiff  failed  to  proceed 
■^mder  that  remedy,  and  further,  upon  the  ground 
that  the  amended  complaint  does  not  state  a  cause 
of  action  under  the  Employers '  Liability  Act. 

The  COURT. — Your  objection  is  overruled. 

Mr.  BULLARD. — ^To  which  we  may  take  an  ex- 
ception f 

The  COURT. — Yes,  you  may  note  an  exception. 

Mr.  BULLARD. — And  it  may  be  considered  that 
the  same  general  objection  goes  to  all  the  testimony 
that  may  be  introduced  and  Your  Honor  will  make 
the  [68]  same  ruling  and  we  may  have  the  same 
exception  ? 

The  COURT. — It  may  be  so  considered  without 
repeating  the  objection  to  the  testimony. 

BE  IT  FURTHER  REMEMBERED  that  on  or 
about  the  twenty-fifth  day  of  May,  1923,  at  the 
close  of  the  above-entitled  cause  and  before  the 
submission  thereof  to  the  jury  and  before  the  Court 
had  instructed  the  jury,  the  defendant  requested  the 
Court  that  he  instruct  the  jury  as  follows: 

"The  plaintiff  having  failed  to  prove  his 
case,  you  are  instructed  to  return  a  verdict  for 
the  defendant." 


vs.  Walter  Rogers.  85 

but  at  said  time  and  place  the  said  Judge,  the 
Honorable  Fred  C.  Jacobs,  did  rule  that  said  in- 
struction was  not  applicable  to  the  law  or  to  the 
evidence  and  did  reject  said  instruction  and  did 
refuse  to  give  the  same,  whereupon,  the  said  de- 
fendant did  then  and  there  pray  a  bill  of  exceptions 
to  said  ruling  and  His  Honor,  the  said  Judge,  did 
grant  an  exception  thereto. 

BE  IT  FURTHER  REMEMBERED  that  at 
the  close  of  the  case  and  before  the  same  had  been 
submitted  to  the  jury,  the  Court  instructed  the 
jury  as  follows: 

The  action  is  based  upon  what  is  known  as 
the  Arizona  Employers'  Liability  Act. 

Under  the  Arizona  Employers'  Liability  Act, 
the  plaintiff,  in  order  to  recover,  must  show, 
first,  that  the  plaintiff  was  in  the  employ  of  the 
defendant ;  second,  that  the  master  was  engaged 
in  one  of  the  hazardous  occupations  which  I 
will  explain  to  you  by  reading  the  Arizona 
statutes  upon  the  subject,  and  that  the  employ- 
ment by  the  master  of  the  servant,  that  is,  the 
plaintiff  in  this  case,  was  in  such  a  hazardous 
occupation. 

Under  the  law  of  the  State  of  Arizona,  the 
Employers'  Liability  Act,  the  labor  and  service 
of  a  workman  at  manual  and  mechanical  labor 
in  the  employment  of  any  person,  firm,  asso- 
ciation, company  or  corporation  in  mills,  shops, 
works,  yards,  plants  and  factories  where  steam, 
electric  or  any  other  mechanical  power  is  used 
to  operate  machinery  and  appliances  in  and 
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about  such  premises  is  service  in  a  hazardous 
occupation  within  the  meaning  of  said  Em- 
ployers' Liability  Act.  The  Employers'  Lia- 
bility Act  covers  other  occupations  but  you  are 
concerned  solely  with  the  question  as  to 
whether  or  not  the  [69]  plaintiff  was  em- 
ployed by  the  defendant  and  engaged  in  labor 
and  service  in  and  about  a  plant,  works  or 
yards  where  mechanical  power  was  used  to 
operate  machinery  and  apparatus  in  and  about 
such  premises. 

and  as  follows: 

Prior  to  the  passage  of  the  Employers'  Lia- 
bility Act,  the  master  was  liable  only  where  the 
master  had  been  guilty  of  some  negligence. 
Otherwise,  there  was  no  liability.  Under  the 
Employers'  Liability  Act,  that  law  has  been 
changed  and  in  order  for  a  plaintiff  to  recover, 
he  does  not  have  to  show  that  his  injury,  if  any 
injury  is  proved,  was  caused  by  an  accident  due 
to  the  negligence  of  the  master  (defendant). 
In  other  words,  in  this  case,  in  order  to  entitle 
the  plaintiff  to  recovery,  it  is  not  necessary  that 
the  plaintiff  should  prove  that  the  defendant, 
Twohy  Brothers,  was  negligent  in  some  manner 
or  form. 

and  as  follows: 

You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  from  a  preponderance  of  the 
evidence  that  on  or  about  the  25th  day  of 
March,  1921,  the  plaintiff,  Walter  Rogers,  was 
in  the  employ  of  and  was  employed  by  the  de- 
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fendant,  Twohy  Brothers,  at  and  in  their  mill, 
shop,  works,  yard,  plant  or  factory  where  me- 
chanical power  was  used,  as  heretofore  stated 
and  defined  in  the  Employers'  Liability  Act  of 
Arizona,  and  that  his  duty  under  such  employ- 
ment required  him  to  be  in  and  about  such 
place,  and  in  the  performance  of  his  duty 
imder  such  employment  the  said  Walter 
Rogers,  without  any  negligence  on  his  part,  re- 
ceived any  personal  injury  as  alleged  in  his 
complaint  herein,  which  injury  was  occasioned 
by  an  accident  arising  out  of  and  in  the  course 
of  his  labor,  service  and  employment  and  was 
due  to  a  condition  or  conditions  of  plaintiff's 
occupation  or  employment,  then  the  court  in- 
structs you  that  under  those  facts,  if  you  find 
them  to  be  facts,  that  plaintiff  is  entitled  to  a 
verdict  against  the  defendant  in  some  amount 
of  money  which  would  be  reasonably  sufficient 
in  dollars  and  cents  to  compensate  the  plain- 
tiff for  the  injuries  thus  sustained  by  him. 
to  which  instructions  the  defendant  then  and  there 
prayed  a  bill  of  exceptions  and  His  Honor,  the  said 
Judge,  sealed  the  exception  accordingly. 

BE  IT  FURTHER  REMEMBERED  that  on 
the  thirty-first  day  of  May,  1923,  the  defendant  filed 
its  motion  for  a  new  trial  in  said  cause  whereby  the 
said  defendant  did  move  the  Honorable  Court  to  set 
aside  and  vacate  the  verdict  of  the  jury  and  to  grant 
a  new  trial  upon  the  following  grounds  and  for  the 
following  causes,  to  wit:     [70] 
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1.  That  the  Court  erred  in  admitting  evidence 
over  the  objection  of  the  defendant  and  excepted  to 
by  the  defendant. 

2.  That  errors  of  law  occurred  at  the  trial  and 
during  the  progress  of  the  cause. 

3.  That  the  Court  erred  in*  instructing  the  jury. 

4.  That  the  Court  erred  in  refusing  instructions 
requested  by  the  defendant. 

5.  That  the  verdict  is  not  justified  by  the  evi- 
dence and  is  contrary  to  law. 

and  that  on  the  second  day  of  June,  1923,  it  was  or- 
dered by  the  Court  that  the  said  defendant's  mo- 
tion for  a  new  trial  be  denied,  to  which  order  of  His 
Honor,  the  said  Judge,  the  defendant  then  and 
there  prayed  a  bill  of  exceptions  and  His  Honor, 
the  said  Judge,  sealed  the  exception  accordingly. 

The  foregoing  bill  of  exceptions  having  been 
presented  to  me  for  allowance  within  the  time  fixed 
by  order  of  the  Court  for  such  purpose  and  the 
same  having  been  examined  by  me  and  found  to  be 
correct,  the  same  is  now  on  this  24th  day  of  July, 
1923,  duly  signed,  approved  and  allowed. 

F.  C.  JACOBS, 
Judge.     [71] 


vs.  Walter  Rogers.  89 

Exhibit  "A." 

(COPY) 

In  the  Superior  Court  of  the  State  of  Arizona,  in 
and  for  the  County  of  Maricopa. 

No.    14149. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

COMPLAINT. 

Now  comes  the  plaintiff  and  for  a  cause  of  action 
against  the  defendant,  complains  and  alleges: 

I. 

That  defendant  is  now,  and  was  at  the  time  and 
times  hereinafter  mentioned,  a  corporation  duly 
incorporated  under  the  laws  of  the  State  of  Arizona, 
and  doing  business  as  such  corporation  in  the 
County  of  Maricopa  and  State  aforesaid. 

II. 

That  the  plaintiff  is  a  resident  of  the  County  of 
Maricopa,  and  was  at  the  times  hereinafter  men- 
tioned a  resident  of  said  county  and  state. 

III. 

That  defendant  company  was,  at  the  times  here- 
inafter mentioned,  engaged  in  the  construction  and 
building  of  public  highways  in  the  County  of  Mari- 
copa, to  wit;  that  certain  portion  of  the  public 
highway  known  as  the  Indian-School  Road  and  at 
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a  point  about  three  miles  east  of  what  is  known  as 
the  ''West  End  Store,"  and  being  situate  at  an  [72] 
appropriate  distance  of  about  twelve  miles,  more  or 
less,  west  of  the  city  of  Phoenix,  county  of  Mari- 
copa, state  of  Arizona. 

IV. 

That  on  and  prior  to  the  25th  day  of  March, 
1921,  plaintiff  was  an  employee  of  said  defendant 
company;  that  plaintiff's  daiky  duties  of  said  em- 
ployment with  said  defendant  company,  were  to 
assist  in  connecting  and  making  fast  what  is  called 
and  known  in  said  business,  a  bale,  to  cars  or 
buckets  loaded  with  sand,  gravel  and  cement,  and  to 
assist  in  guiding  said  bale  and  holding  same  in  its 
proper  place  and  position  while  said  sand,  gravel 
and  cement,  was  being  unloaded  into  what  is  known 
and  called  a  skiff,  and  used  for  the  conveyance  of 
said  sand,  gravel  and  cement,  to  what  is  known 
and  called  the  mixer. 

V. 

That  on  or  about  the  25th  day  of  March,  1921, 
and  while  plaintiff  was  engaged  in  the  due  course  of 
his  regular  duties  of  employment  with  defendant 
company,  as  aforesaid,  and  without  any  fault,  care- 
lessness or  negligence  whatever  upon  the  part  of 
plaintiff,  but  due  solely  to  the  neglect,  fault,  care- 
lessness and  negligence  of  the  defendant  company, 
in  that;  it  did  then  and  there  at  said  time  and 
place  fail  and  neglect  to  properly  place  and  locate 
said  bale  aiid  said  mixer  in  said  highway,  as  afore- 
said; that  plaintiff  was  compelled  to,  in  the  per- 
formance of  his  regular  duties  and  employment,  as 
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aforesaid,  to  push,  haul  and  pull  upon  said  bale, 
as  to  then  and  there,  and  at  said  time  and  place, 
receive  great  and  severe  bodily  strain  and  internal 
injuries,  to  wit,  a  sprained  back,  a  dislocation  of 
the  5th  lumbar  vertebra  and  a  severe  rupture  and 
hemorrhoids.     [73] 

VI. 

That  by  reason  of  the  said  injuries  so  received 
as  aforesaid,  plaintiff  has  suffered  and  nov^  does 
suffer  extreme  bodily  pain;  that  prior  to  the  date 
of  said  injuries  plaintiff  enjoyed  the  best  of  bodily 
health;  that  since  the  date  of  said  injuries,  and  as 
a  consequence  thereof,  plaintiff  has  been  and  now 
is,  sick,  sore  and  in  ill  health;  that  he  is  unable  to 
walk  without  assistance  and  experiencing  extreme 
bodily  pain  and  anguish,  and  that  he  has  been  and 
now  is  unable  to  engage  in  any  occupation  to  earn 
a  livelihood  whatsoever,  and  will  forever  remain 
maimed  and  crippled,  and  thereby  incurring  great 
loss  and  damage  to  the  plaintiff  in  the  sum  of  Ten 
Thousand  Dollars  ($10;000.00).  That  by  reason 
and  on  account  of  said  injuries,  as  aforesaid,  plain- 
tiff has  been  further  damaged  in  the  sum  of 
$200.00  expended  for  medical  services  and  treat- 
ment, such  services  and  treatment  being  necessary 
for  the  relief  of  the  pain  and  bodily  suffering 
caused  by  said  injuries;  that  plaintiff  has  been 
damaged  by  reason  of  the  extreme  physical  pain, 
suffering  and  mental  anguish  due  to  said  injuries. 

That  by  reason  of  said  injuries  so  received,  as 
aforesaid,  plaintiff  has  been  permanently  injured 
and  forever  kindred  from  following  his  usual  voca- 
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tion  and  from  engaging  in  any  means  of  livelihood, 
to  his  damage  in  the  sum  of  Ten  Thousand  Dollars 
'($10,000.00). 

WHEREFORE',  plaintiff  prays  judgment  against 
the  defendant  company  in  the  sum  of  $20,000.00  and 
for  his  costs  herein  incurred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

[Endorsed]:  No.  14149.  Filed  Apr.  23,  1921. 
Claude  S.  Berryman,  Clerk.  By  Angle  P.  Byrne, 
Deputy. 

[Endorsed]:  No.  L-274-^Phx.  Filed  May  21, 
1921.  C.  R.  McFall,  Clerk.  By  Clyde  C.  Downing, 
Chief  Deputy  Clerk.     [74] 
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(COPY) 

In  the  United  States  District  Court,  in  and  for  the 
District  of  Arizona. 

No.  . 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

FIRST  AMENDED  COMPLAINT. 

Now  comes  the  plaintiff  herein  and  for  a  cause  of 
action  against  the  defendant,  complains  and  alleges : 
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I. 

That  plaintiff  is  a  resident  of  Maricopa  County, 
State  of  Arizona. 

11. 

That  defendant  is  now,  and  was  at  the  time  and 
times  hereinafter  mentioned,  a  corporation  duly 
organized  and  doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Arizona,  and  doing  business 
as  such  corporation  in  the  county  of  Maricopa,  and 
state  aforesaid. 

III. 

That  said  defendant  company  was,  at  the  times 
hereinafter  mentioned,  engaged  in  the  building  and 
construction  of  public  highways  in  the  county  of 
Maricopa,  to  wit;  that  portion  of  the  public  high- 
way known  as  the  Indian  Road  and  at  a  point  about 
three  miles  east  of,  what  is  known  as  and  called 
the  "West  End  Store,"  said  store  being  situated 
at  an  approximate  distance  of  twelve  miles,  more 
or  less,  in  a  westerly  direction  from  the  city  of 
Phoenix,  in  the  [75]  County  of  Maricopa,  and 
State  of  Arizona. 

IV. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
plaintiff  herein  was  an  employee  of  said  defendant 
company;  that  plaintiff's  duties  of  employment  with 
said  compan}^,  were  in  part,  to  assist  in  connecting 
and  making  fast  what  is  known  and  called  in  said 
business  the  "bale,"  to  cars  or  buckets,  said  cars  or 
buckets  being  loaded  with  sand,  gravel  and  cement, 
and  to  assist  in  guiding  and  holding  said  bale,  with 
one  car  or  bucket  attached  thereto,  in  its  proper 
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place  and  position  while  said  car  or  bucket  was  then 
and  there  being  lifted,  by  mechanical  power,  and 
unloaded  of  said  sand,  gravel  and  cement,  into  what 
is  known  and  called  in  said  business  the  "skiff," 
said  skiff  being  used  to  convey  said  sand,  gravel 
and  cement,  to  what  is  known  and  called  in  said 
business  the  "mixer."  That  plaintiff  was  so  en- 
gaged in  such  duties  of  emploj^ment  at  the  time  of 
the  accident  and  injury  hereinafter  described. 

V. 
That  on  or  about  the  25th  day  of  March,  1921, 
and  while  plaintiff  herein  was  engaged  in  the  due 
course  of  his  regular  duties  of  employment  with 
defendant  company,  as  aforesaid,  and  without 
fault,  carelessness  or  negligence  upon  the  part  of 
plaintiff,  but  due  solely  to  the  neglect,  fault,  care- 
lessness and  negligence  of  the  defendant  company, 
in  that;  it  then  and  (there  so  carelessly  and  negli- 
gently located  and  placed  the  machinery  hereinbe- 
fore designated  as  the  "bale,"  in  paragraph  IV 
herein^  as  to  require  oi  this  plaintiff  in  the  regular 
performance  of  his  di:ries,  to  push,  to  haul,  and  pull 
upon  said  bale  then  and  there  connected  and  at- 
tached to  said  car  or  bucket  loaded  with  sand, 
gravel  and  cement,  as  aforesaid,  and  to  use  un- 
necessary [76]  and  severe  bodily  strength  and 
physical  strain,  to  make  and  complete  the  required 
and  necessary  connection  between  said  bale  and  said 
skiff  that  was  so  required  for  the  unloading  of  said 
sand,  gravel  and  cement  into  said  skiff  to  be  con- 
veyed to  the  said  mixer,  as  hereinbefore  mentioned. 
That  the  improper  location  and  adjustment  of  the 


vs.  Walter  Eogers.  95 

isaid  bale  and  machinery  at  said  time  and  place 
as  aforesaid,  was  the  direct  and  proximate  cause 
of  plaintiff  then  and  there  receiving  great  and 
'severe  bodily  strain  and  severe  internal  injuries, 
to  wit,  a  sprained  back,  a  dislocation  of  the  vertebra, 
a  severe  rupture  and  hemorrrhoids. 

VI. 

That  by  reason  of  said  injuries  so  received,  as 
aforesaid,  this  plaintiff  has  suffered  and  now  does 
suffer  extreme  bodily  pain;  that  prior  to  the  date 
of  said  injuries,  to  wit,  the  25th  day  of  March, 
1921,  plaintiff  enjoyed  the  best  of  bodily  health; 
that  since  the  date  of  said  injuries  and  as  a  con- 
sequence thereof,  plaintiff  has  been  and  now  is, 
sick,  sore,  and  in  ill  health;  that  he  is  unable  to 
walk  about  without  assistance  and  experiencing 
extreme  bodily  pain,  and  that  he  has  been  and  now 
is  unable  to  engage  in  any  occupation  to  earn  a 
livelihood,  and  will  forever  be  maimed  and  crippled 
thereby  incurring  great  loss  and  damage  to  this 
plaintiff  in  the  sum  of  ;Ten  Thousand  Dollars 
($10,000.00). 

That  by  reason  and  on  account  of  said  injuries, 
as  aforesaid,  this  plaintiff  has  been  further  damaged 
in  the  sum  of  Five  Hundred  Dollars  ($500,00)  ex- 
pended for  medical  services,  nursing  and  treatment, 
said  medical  services,  nursing  and  treatment  being 
required  and  necessary  for  the  relief  of  the  pain 
and  suffering  caused  by  said  injuries,  as  aforesaid. 
That  by  reason  of  said  injuries  so  sustained  and 
received,  this  plaintiff  has  been  permanently  in- 
jured    [77]     and  forever  kindred  from  following 
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his  usual  vocation  to  his  damage  in  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00). 

WHEREFORE,  plaintiff  prays  judgment 
against  said  defendant,  Twohy  Bros.  Company,  in 
the  sum  of  Twenty  Thousand  and  Five  Hundred 
($20,500.00)  and  for  his  costs  herein  incurred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

Comes  now  the  above-named  plaintiff,  Walter 
Rogers,  by  his  attorney,  and  for  a  second  and  fur- 
ther cause  of  action  against  the  defendant,  Twohy 
Bros.  Company,  a  corporation,  complains  and  al- 
leges : 

I. 

That  plaintiff  herein  is  a  resident  of  Maricopa 
County,  and  State  of  Arizona. 

II. 

That  the  defendant  is  now,  and  was  at  the  time  and 
times  hereinafter  mentioned,  a  corporation  duly 
organized  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Arizona,  and  doing  busi- 
ness as  such  corporation  in  the  County  of  Maricopa, 
and  State  aforesaid. 

III. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
said  defendant  Company  was,  and  now  is,  the  owner 
of  a  certain  cement  mixing  plant  where  gasoline 
and  mechanical  power  was  and  now  is  being  used  to 
operate  the  machinery  and  appliances  in  and  about 
said  plant,  which  said  plant  was  then  and  there,  to 
wit;  on  the  25th  day  of  March,  1921,  being  used 
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and  operated  in  the  building  and  construction  of 
public  highways  in  the  county  of  Maricopa,  to  wit; 
That  portion  [78]  of  the  public  highway  known 
as  the  Indian  Eoad  and  at  a  point  about  three 
miles  east  of,  what  is  known  as  and  called  the 
"West  End  Store,"  said  store  being  situated  at  an 
approximate  distance  of  twelve  miles,  more  or  less, 
in  a  westerly  direction  from  the  city  of  Phoenix,  in 
the  county  of  Maricopa,  and  State  of  Arizona. 

IV. 
That  on  and  prior  to  the  25th  day  of  March,  1921, 
the  plaintiff,  Walter  Rogers,  was  in  the  employ  of 
said  defendant  company  and  in  their  service  engaged 
in  manual  and  mechanical  labor  in  and  about  said 
plant,  machinery  and  appliances,  as  aforesaid. 
That  plaintiff's  duties  of  said  employment  with  said 
defendant  company,  were  in  part,  to  connect  and  as- 
sist in  connecting  and  making  fast  what  is  known 
and  called  in  said  business  the  "bale,"  to  cars  or 
buckets,  said  cars  or  buckets  being  loaded  with 
sand,  gravel  and  cement,  and  to  assist  in  guiding  and 
holding  said  Bale,  with  one  of  said  cars  or  buckets 
attached  thereto,  in  its  proper  place  and  position 
while  said  car  or  bucket  was  then  and  there  being 
lifted,  by  mechanical  power,  and  unloaded  of  said 
sand,  gravel  and  cement,  into  what  is  known  and 
called  in  said  business  the  "skiff,"  said  skiff  being 
then  and  there  used  to  convey  said  sand,  gravel  and 
cement  to  and  into,  what  is  known  as  and  called  in 
said  business  the  "mixer."  That  plaintiff  herein 
was  so  engaged  in  such  duties  of  emplojrment  at  the 
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time   of  the   accident   and   injury  hereinafter  de- 
scribed. 

V. 

That  the  said  occupation  in  which  said  plaintiff, 
Walter  Rogers,  was  employed  at  said  time  and 
place,  as  aforesaid,  was  hazardous  as  declared  and 
determined  by  subdivision  (10),  of  Section  3156, 
Chapter  VI,  Civil  Code  of  Arizona,  under  [79] 
which  this  action  is  instituted,  and  that  said  occu- 
pation was  hazardous  in  fact. 

VI. 

That  on  or  ahout  the  25th  day  of  March,  1921, 
and  while  plaintiff  herein  was  engaged  in  the  em- 
ploy and  service  of  said  defendant  company,  and 
while  he  was  then  and  there  engaged  in  and  about 
the  performance  of  his  regular  duties  in  and  about 
said  plant,  machinery  and  appliances,  as  afore- 
said, this  plaintiff  sustained  and  received  severe 
and  permanent  injuries  by  reason  of  an  accident, 
said  accident  arising  out  of  and  in  the  course  of 
such  duties  of  labor,  service  and  employment. 

That  due  to  the  condition  and  conditions  of  such 
employment,  as  aforesaid,  plaintiff  was  required 
to  push,  haul,  and  to  pull  upon  said  bale,  while  said 
bale  was  then  and  there  connected  and  attached  to 
said  cars  or  buckets  then  and  there  loaded  with 
sand,  gravel  and  cement  as  hereinbefore  described 
in  Paragraph  IV  herein,  and  to  use  severe  bodily 
strength  and  physical  strain,  to  make  and  complete 
the  required  and  necessary  connection  between  the 
said  bale  and  the  said  skiff,  that  was  so  required 
in  the  operation  of  unloading  of  said  sand,  gravel 
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and  cement  from  said  bale  into  the  said  skiff,  at  the 
time  and  place  as  aforesaid. 

That  while  so  employed  with  his  duties  in  and 
about  the  plant,  machinery  and  appliances,  as 
aforesaid,  and  while  in  the  exercise  of  due  care  for 
his  own  safety  and  without  ^  carelessness  or  negli- 
gence on  his  part,  and  while  the  plaintiff  at  said 
time  and  place  was  so  laboring  under  the  severe 
bodily  and  physical  strain,  to  wit :  pushing,  pulling 
and  hauling  upon  said  bale,  which  said  bale  was 
tlien  and  there  connected  with  said  car  or  bucket 
loaded  with  sand,  [80]  gravel  and  cement,  as 
aforesaid,  he  then  and  there  met  with  the  accident 
w^herein  plaintiff  sustained  and  suffered  severe  in- 
ternal injuries,  to  wit,  a  sprained  back,  slight  dis- 
location of  the  vertebra,  a  severe  rupture,  and  hem- 
orrhoids. 

VII. 

That  by  reason  of  the  said  injuries  so  received, 
as  aforesaid,  this  plaintiff  has  suffered  and  now 
does  suffer  extreme  bodily  pain;  that  prior  to  the 
date  of  said  injuries  plaintiff  enjoyed  the  best  of 
bodily  health;  that  since  the  date  of  said  injuries 
and  as  a  consequence  thereof,  plaintiff  has  been 
and  now  is  sick,  sore,  and  in  ill  health;  that  he  is 
unable  to  walk  without  assistance  and  experienc- 
ing extreme  bodily  pain ;  that  ever  since  the  date  of 
said  accident  and  injuries  he  has  been  and  now  is 
unable  to  engage  in  any  occupation  to  earn  a  liveli- 
hood, and  will  forever  remain  maimed  and  crippled, 
thereby  incurring  great  loss  and  damage  to  plain- 
tiff in  the  sum  of  Ten  Thousand  Dollars  ($10,000). 
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That  by  reason  and  on  account  of  said  accident  and 
injuries,  as  aforesaid,  plaintiff  has  been  damaged 
in  the  sum  of  Five  Hundred  Dollars  ($500.00)  for 
medical  services,  nursing  and  treatment,  such  medi- 
cal services,  nursing  and  treatment  being  required 
and  necessary  expenditures  for  the  relief  of  the 
pain  and  suffering  caused  by  said  injuries,  as  afore- 
said. That  by  reason  of  said  injuries  so  sustained 
and  received  plaintiff  has  been  permanently  in- 
jured and  forever  hindered  from  following  his 
usual  vocation,  to  his  further  damage  in  the  sum  of 
Ten  Thousand  Dollars  ($10,000.00). 

WHEREFORE,  plaintiff  prays  judgment 
against  the  said  defendant,  Twohy  Bros.  Company, 
in  the  sum  of  Twenty  Thousand  and  Five  Hundred 
($20,500.00),  and  for  his  costs  herein  incurred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  May  21,  1921.  C.  R.  McFall, 
Clerk.  By  Clyde  C.  Downing,  Chief  Deputy  Clerk. 
[81] 
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Exhibit  '^C." 

(COPY.) 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

No.  L-274— PHOENIX. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY   BROTHERS    COMPANY,   a   Corpora- 
tion, 

Defendant. 

Plaintiff  filed  his  complaint  against  the  defend- 
ant in  the  state  court,  setting  up  a  cause  of  action 
under  the  common  law.  Thereafter  the  defendant 
removed  said  cause  to  this  Court.  After  it  was  so 
removed  plaintiff,  without  leave  of  the  Court,  filed 
an  amended  complaint  by  adding  thereto  a  count 
under  the  Employers'  Liability  Law  of  this  state. 
Defendant  has  moved  this  Court  to  strike  all  of  the 
second  cause  of  action  of  the  plaintiff's  first 
amended  complaint  from  the  files  on  the  following 
grounds:  (1)  That  the  complaint,  as  originally 
filed  in  the  state  court  set  up  a  cause  of  action 
under  the  common  law;  (2)  That  the  plaintiff  in 
so  filing  his  said  complaint  in  the  said  state  court, 
made  his  election  to  pursue  his  remedy  under  the 
common  law  to  the  exclusion  of  all  other  laws. 

The  question  is  whether  the  mere  filing  of  said 
original  complaint  in  the  state  court  constituted  an 
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election  on  the  part  of  said  plaintiff.  Defendant 
relies  upon  Section  3176  of  the  Revised  Statutes  of 
Arizona,  1913,  which  is  as  follows : 

''Provided,  if,  after  the  accident,  either  the 
employer  or  the  workman  shall  refuse  to  make 
or  ^accept  compensation  under  this  chapter  or 
to  proceed  under  or  rely  upon     [82]     the  pro- 
visions hereof  for  relief,  then  the  other  may 
pursue  his  remedy  or  make  his  defense  under 
other  existing  statutes,  the  State  Constitution, 
or  the  common  law,  except  as  herein  provided, 
as  his  rights  may  at  the  time  exist.    Any  suit 
brought  by  the  workman  for  a  recovery  shall  be 
held  as  an  election  to  pursue  such  remedy  ex- 
clusively."   Paragraph  3. 
And  also  upon  the  cases  of  Consolidated  Arizona 
Smelting  Company  vs.  Ujack,  15  Arizona  Reports 
382,  and  Calument  and  Arizona  Mining  Company 
vs.  Chambers,  20  Arizona  54.     In  neither  of  these 
cases  did  the  question  of  the  right  of  plaintiff  to 
amend  arise  and  I  cannot  believe  that  either  the 
Legislature  or  the  Supreme  Court  of  Arizona  in- 
tended to  hold  that  the  mere  filing  of  a  complaint 
in  which  only  one  cause  of  action  was  set  forth  was  an 
election  which  wiould  thereafter  prevent  the  plaintiff 
from    amending   his    complaint,    by   leave    of   the 
Court,   and  setting  forth  another  cause  of  action 
under  the  Arizona  law. 

It  is  true  that  if  the  plaintiff  elects  to  pursue  a 
remedy  under  either  one  of  the  statutes  he  thereby 
is  excluded  from  pursuing  a  remedy  under  any 
other  statute  but  I  think  that  the  decisions  and  the 
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statutes  referring  to  election  of  remedies  mean  an 
election  made  after  the  case  is  at  issue  and  not  be- 
fore the  Court's  rights  to  allow  amendments  to  the 
complaint  is  passed.  I  believe. the  plamtiff  would 
have  been  permitted  under  the  law  to  amend  his 
complaint  in  the  state  court.  If  so,  why  should  he 
not  be  permitted  to  amend  in  this  court.  The  Ari- 
zona statutes  regulating  amendments  of  pleadings 
are  very  liberal  and  Courts  should  not  be  too  tech- 
nical in  allowing  amendments  of  pleadings,  espe- 
cially where  the  opposite  party  has  suffered  no  in- 
convenience or  been  placed  at  no  disadvantage. 

It  is,  therefore,  ORDERED  that  the  plaintiff  be 
and  is  hereby  granted  leave  to  amend  his  complaint, 
as  of  [83]  May  21st,  1921,  by  adding  the  second 
cause  of  action  under  the  Employers'  Liability  Law 
of  Arizona  and  that  the  defendant's  motion  to 
strike  said  second  cause  of  action  from  the  files  be 
and  the  same  is  hereby  overruled. 

IT  IS  FURTHER  ORDERED  that  defendant's 
demurrer  to  said  second  cause  of  action  be  and  the 
same  is  hereby  overruled.  Plaintiff's  counsel  stated 
in  argument  that  if  the  Court  allowed  the  amendment 
to  the  complaint  by  adding  thereto  the  said  second 
cause  of  action  plaintiff  would  elect  to  proceed  to 
trial  on  said  second  cause  of  action. 

Dated  at  Tucson,  Arizona,  this  17th  day  of  Oc- 
tober, A.  D.  1921. 

WM.  H.  SAWTELLE, 
Judge. 

[Endorsed] :  Filed  Oct.  17,  1921.  C.  R.  McFall, 
Clerk.     [84] 
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Exhibit  **D." 

(COPY.) 

In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  ROGERS, 

Plaintiff, 

■    vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

NOTICE  OP  MOTION  FOR  LEAVE  TO 

AMEND. 

To  Twohy  Bros.  Company,  Messrs.  Bullard  & 
Jacobs,  and  Mclver,  Esqs.  their  Attorneys. 

Please  take  notice  that  on  the  af&davit  herewith 
served,  and  on  all  the  papers  on  file  in  this  action, 
the  undersigned,  will  move  the  Court,  at  the  court- 
room thereof,  at  Phoenix,  Arizona,  on  the  14th  day 
of  December,  1921,  at  ten  o'clock  in  the  forenoon,  or 
as  soon  thereafter  as  counsel  can  be  heard,  for  leave 
to  amend  his  first  amended  complaint  herein,  by 
the  insertion  of  the  following  words,  to  wit : 

Severe  injuries  to  the  Vertebral  Column,  more 
particularly  to  the  lumbar,  sacrum  and  coccyx  ver- 
tebra, serious  injuries  to  the  blood  vessels,  nerves, 
muscles  and  ligaments  adjacent  thereto,  also — After 
the  word  to  wit :  on  line  four,  of  page  four,  and  the 
insertion  of  the  following  words,  about  without  ex- 
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periencing  severe  bodily  fatigue;  After  the  word 
walk,  on  line  seventeen,  of  page  four  thereof,  and 
for  such  other  and  further  relief  as  may  be  just. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 
Dated  this  14th  day  of  December,  1921.     [85] 
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In  ,the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

AVALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

MOTION  FOR  LEAVE  TO  AMEND. 

Comes  now  the  plaintiff,  in  the  above-entitled 
cause,  by  his  attorney  Fred  C.  Bolen,  and  moves 
this  Court  for  an  Order  for  leave  to  amend  his  first 
amended  complaint  on  file  herein  by  the  insertion  of 
the  following  words,  to  wit: 

Severe  injuries  to  the  Vertebral  Column,  more  par- 
ticularly to  the  lumber,  sacrum  and  coccyx  vertebra, 
serious  injuries  to  the  blood  vessels,  nerves,  muscles 
and  ligaments  adjacent  thereto,  also — After  the 
•word  to  wit;  on  line  four,  of  page  four,  and  leave 
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to  insert  the  following  words,  to  Wii',. about  ivithout 
experiencing  severe  bodily  fatigue;  After  the  word 
walk,  on  line  seventeen,  of  page  four  thereof. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 
Dated  this  14th  day  of  December,  1921.     [86] 
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In  the  United  States  District  Court  in  and  for  fhe 
District  of  Arizona. 

No.  L-274. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

AFFIDAVIT. 

Fred  C.  Bolen,  being  first  duly  sworn,  deposes 
and  says:  that  he  is  the  attorney  for  the  plaintiff, 
Walter  Rogers,  in  the  above-entitled  action;  that 
he  is  more  familiar  with  the  matters  herein  stated 
than  said  plaintiff  and  makes  this  affidavit  for  and  in 
his  behalf;  that  said  action  was  commenced  in  the 
Superior  Court  of  Maricopa  County,  State  of  Ari- 
zona, on  the  21st  day  of  April,  1921,  and  was  trans- 
ferred to  this  court  by  the  said  defendant  Company, 
on  the  21st  day  of  May,  1921,  and  is  brought  for  the 
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purpose  of  recovery  of  damages  for  personal  in- 
.  juries  alleged  to  have  been  received  and  sustained 
by  the  plaintiff,  Walter  Rogers,  while  in  the  service 
and  employ  of  the  said  defendant  Company.  That 
issue  has  been  joined  and  the  cause  is  now  upon  the 
Calendar  of  this  Court  awaiting  trial. 

That  it  becomes  necessary  for  the  plaintiff  to  file 
an  amended  complaint  in  this  action,  for  the  fol- 
lowing reasons,  to  wit: 

That  on  or  about  the  3d  day  of  November,  1921, 
and  upon  the  application  filed  in  this  Court  by  said 
defendant  Company,  and  under  and  by  virtue  of 
Chapter  131  of  the  [87]  Session  Laws  of  Ari- 
zona, 1921,  authorizing  and  empowering  Courts  in 
personal  injury  cases  to  order  and  direct  a  physical 
examination  of  the  person  injured,  this  Court  en- 
tered an  order  appointing  and  directing  Dr.  Coit 
Hughes,  of  Phoenix,  Arizona,  to  make  a  physical 
examination  of  the  plaintiff,  Walter  Eogers,  on  be- 
half of  the  defendant,  Twohy  Bros.  Company.  That 
on  the  25th  day  of  November,  1921,  said  examina- 
tion was  had  and  X-Ray  Photos  made — plaintiff's 
alleged  injuries.  That  the  said  X-Ray  photo  so 
taken  of  the  plaintiff's  "Vertebra  Column,"  have 
enabled  affiant  to  more  specifically  set  forth  in 
the  proposed  second  amended  complaint  the  injuries 
alleged  to  have  been  so  received  by  said  plaintiff. 

That  the  plaintiff  and  this  affiant  was  ignorant 
of  the  facts  as  herein  stated  when  his  former  com- 
plaint herein  was  filed  in  this  Court. 

FRED  C.  BOLEN. 
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Subscribed  and  sworn  to  before  me  this  14th  day 
of  December,  1921. 

[Notarial  Seal]  SPENCER  B.  PUGH. 

Notary  Public. 
My  commission  expires  10-30-1922.     [88] 
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In  the  United  States  District  Court  in  and  for  the 
District  of  Arizona. 

No.  L-274. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROS.  COMPANY,  a  Corporation, 

Defendant. 

SECOND    AMENDED    COMPLAINT. 

Comes  now  the  above-entitled  plaintiff,  Walter 
Rogers,  by  his  attorney,  Fred  C.  Bolen,  and  for  a 
cause  of  action  against  the  defendant,  Twohy  Bros. 
Company,  a  Corporation,  complains  and  alleges: 

I. 

That  plaintiff  herein  is  a  resident  of  Maricopa 
County,  and  State  of  Arizona. 

II. 

That  the  defendant  is  now,  and  was  at  the  time 
and  times  hereinafter  mentioned,  a  corporation 
duly  organized  and  doing  business  under  and  by 
virtue  of  the  Laws  of  the  State  of  Arizona,  and 
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doing  business  as  such  corporation  in  the  county  of 
Maricopa,  and  State  aforesaid. 

III. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
said  defendant  Company  was,  and  now  is,  the  owner 
of  a  certain  cement  mixing  plant  where  gasoline  and 
mechanical  power  was  and  now  is  being  used  to  op- 
erate the  machinery  and  appliances  in  and  about 
said  plant,  which  said  plant  was  then  and  there, 
to  wit;  on  the  25th  day  of  March,  1921,  being  used 
[89]  and  operated  in  the  building  and  construc- 
tion of  Public  Highways  in  the  county  of  Maricopa, 
to  wit;  That  portion  of  the  public  highway  known 
as  the  Indian  Road  and  at  a  point  about  three  miles 
East  of  what  is  known  as  and  called  the  "West  End 
Store,"  said  store  being  situated  at  an  approximate 
distance  of  twelve  miles,  more  or  less,  in  a  westerly 
direction  from  the  city  of  Phoenix,  in  the  county  of 
Maricopa,  and  State  of  Arizona. 

IV. 

That  on  and  prior  to  the  25th  day  of  March,  1921, 
the  plaintiff,  Walter  Rogers,  was  in  the  employ  of 
said  defendant  company  and  in  their  service  en- 
gaged in  manual  and  mechanical  labor  in  and  about 
said  plant,  machinery  and  appliances,  as  aforesaid. 
That  plaintiff's  duties  of  said  employment  with  said 
defendant  company,  were  in  part,  to  connect  and 
assist  in  connecting  and  making  fast  what  is  known 
and  called  in  said  business  the  ''bale,"  to  cars  or 
buckets,  said  cars  or  buckets  being  loaded  with 
sand,  gravel  and  cement,  and  to  assist  in  guiding 
and  holding  said  bale,  with  one   of  said  cars   or 
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buckets  attached  thereto,  in  its  proper  place  and  po- 
sition while  said  car  or  bucket  was  then  and  there 
being  lifted,  by  mechanical  power,  and  unloaded 
of  said  sand,  gravel  and  cement,  into  what  is  known 
and  called  in  said  business  the  ''skiff,"  said  skiff 
being  then  and  there  used  to  convey  said  sand, 
gravel  and  cement,  to  and  into  what  is  known  as  and 
called  in  said  business  the  "mixer."  That  plaintiff 
herein  was  so  engaged  in  such  duties  of  emplojroient 
at  the  time  of  the  accident  and  injury  hereinafter 
described. 

V. 

That  the  said  occupation  in  which  said  plaintiff 
Walter  Eogers,  was  employed  at  said  time  and 
place,  as  [90]  aforesaid,  was  hazardous  as  de- 
clared and  determined  by  subdivision  (10),  of  Sec- 
tion 3156,  Chapter  VI,  Civil  Code  of  Arizona,  un- 
der which  this  action  is  instituted,  and  that  said 
occupation  was  hazardous  in  fact. 

VI. 

That  on  or  about  the  25th  day  of  March,  1921,  and 
while  plaintiff  herein  was  engaged  in  the  employ 
and  service  of  said  defendant  Company,  and  while 
he  was  then  and  there  engaged  in  and  about  the  per- 
formance of  his  regular  duties  in  and  about  said 
plant,  machinery  and  appliances,  as  aforesaid,  this 
plaintiff  sustained  and  received  severe  and  perma-- 
nent  injuries  by  reason  of  an  accident,  said  accident 
arising  out  of  and  in  the  course  of  such  duties  of 
labor,  service  and  employment. 

That  due  to  the  condition  and  conditions  of  such 
employment,  as  aforesaid,  plaintiff  was  required  to 
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push,  haul,  and  to  pull  upon  said  bale,  while  said 
bale  was  then  and  there  connected  and  attached  to 
said  cars  or  buckets  then  and  there  loaded  with 
sand,  gravel  and  cement  as  hereinbefore  described 
in  Paragraph  IV  herein,  and  to  use  severe  bodily 
strength  and  physical  strain,  to  make  and  complete 
the  required  and  necessary  connection  between  the 
said  bale  and  the  said  skiff,  that  was  so  required  in 
the  operation  of  unloading  of  said  sand,  gravel  and 
cement  from  said  bale  into  the  said  skiff,  at  the 
time  and  place  as  aforesaid. 

That  while  so  employed  with  his  duties  in  and 
about  the  plant,  machinery  and  appliances,  as  afore- 
said, and  while  in  the  exercise  of  due  care  for  his 
own  safety  and  without  carelessness  or  negligence 
on  his  part,  and  while  this  plaintiff  at  said  time  and 
place  was  so  laboring  under  the  severe  bodily  and 
physical  strain,  to  wit ;  pushing,  pulling  and  hauling 
upon  said  bale,  which  said  bale  was  [91]  then  and 
there  connected  with  said  car  or  bucket  loaded  with 
sand,  gravel  and  cement,  as  aforesaid,  he  then  and 
there  met  with  the  accident  wherein  plaintiff  sus- 
tained and  suffered  severe  internal  injuries,  to  wit; 
Severe  injuries  to  the  vertebral  column,  more  par- 
ticularly to  the  lumbar,  sacrum  and  coccyx  vertebra, 
serious  injuries  to  the  blood  vessels,  nerves,  muscles 
and  ligaments  adjacent  thereto,  also  rupture  and 
hemorrhoids. 

VII. 

That  by  reason  of  the  said  injuries  so  received,  as 
aforesaid,  this  plaintiff  has  suffered  and  now  does 
suffer  extreme  bodily  pain;  that  prior  to  the  date 
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of  said  injuries  plaintiff  enjoyed  the  best  of  bodily 
health;  that  since  the  date  of  said  injuries  and  as  a 
consequence  thereof,  plaintiff  has  been  and  now  is 
sick,  sore,  and  in  ill  health;  that  he  is  unable  to 
walk  about  without  experiencing  severe  bodily 
fatigue;  that  ever  since  the  date  of  said  accident 
and  injuries  he  has  been  and  now  is  unable  to  en- 
gage in  any  occupation  to  earn  a  livelihood,  and  will 
forever  remain  maimed  and  crippled,  thereby  in- 
curring great  loss  and  damage  to  plaintiff  in  the 
sum  of  Ten  Thousand  Dollars  ($10,000.00).  That 
by  reason  and  account  of  said  accident  and  injuries, 
as  aforesaid,  plaintiff  has  been  damaged  in  the  sum 
of  Five  Hundred  Dollars  ($500.00)  for  medical  ser- 
vices, nursing  and  treatment,  such  medical  services 
nursing  and  treatment  being  required  and  neces- 
sary expenditures  for  the  relief  of  the  pain  and 
suffering  caused  by  said  injuries,  as  aforesaid. 
That  by  reason  of  said  injuries  so  sustained  and  re- 
ceived, plaintiff  has  been  permanently  injured  and 
forever  hindered  from  following  his  usual  vocation, 
to  his  further  damage  in  the  sum  of  Ten  Thousand 
Dollars  ($10,000.00).     [92] 

WHEREFORE,  plaintiff  prays  judgment  against 
the  said  defendant,  Twohy  Bros.  Company,  in  the 
sum  of  Twenty  Thousand  and  Five  Hundred  ($20,- 
500.00)  Dollars,  and  for  his  costs  herein  incurred. 

FRED  C.  BOLEN, 
Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Dec.  12,  1921.  C.  R.  McFall, 
Clerk.     By  Clyde  C.  Downing,  Chief  Deputy  Clerk. 
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[Endorsed] :  No.  L-274— Phx.  Bill  of  Excep- 
tions. Service  of  Copy  of  Within  Instrument 
Hereby  Acknowledged  this  13th  day  of  July,  1923. 
Spencer  B.  Pugh,  Fred  C.  Bolen,  Attorneys  for 
Plaintiff.  Filed  July  13,  1923.  C.  R.  McFall, 
Clerk.     By  Chas.  H.  Adams,  Deputy  Clerk.     [93] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  L-274— Phx. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Order  Granting  Writ  of  Error  and  Fixing  Super- 
sedeas and  Appeal  Bond. 

Upon  the  application  of  the  defendant,  by  its 
attorneys,  Richard  E.  Sloan,  C.  R.  Holton  and  E. 
G.  Scott,  for  the  allowance  of  a  writ  of  error  on 
the  assignments  of  error  intended  to  he  urged  by 
them,  praying  also  that  a  transcript  of  the  record, 
proceedings  and  papers,  as  well  as  the  judgment 
entered,  duly  authenticated,  may  he  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  that  such  other  and  further 
proceedings  may  be  had  as  are  proper  in  the 
premises ; 

IT  IS  HEREBY  ORDERED  that  a  writ  of 
error  to  said  United  States  Circuit  Court  of  Ap- 
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peals  for  the  Ninth  Circuit  he  and  the  same  is 
herehy  allowed  and  that  a  transcript  of  the  record, 
proceedings  and  papers  in  this  cause,  duly  authenti- 
cated, he  sent  to  said  United  States  Circuit  Court  of 
Appeals. 

IT  IS  FURTHEE  ORDERED  that  the  hond  on 
appeal  he  fixed  at  the  sum  of  Seven  Thousand  Five 
Hundred  Dollars  ($7,500.00),  the  same  to  act  as  a 
supersedeas  bond  and  also  as  a  bond  for  costs  and 
damages  on  appeal. 

Dated  this  24th  day  of  July,  1923. 

F.  C.  JACOBS, 
Judge. 

[Endorsed]  :  No.  L-274 — Phx.  Order  granting 
Writ  of  Error  and  Fixing  Supersedeas  and  Appeal 
Bond.  Filed  July  24,  1923.  C.  R.  McFall, 
Clerk.     [94] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  L-274— Phx. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Supersedeas  and  Appeal  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
that  we,  TWOHY  BROTHERS  COMPANY,  a  cor- 
poration,  as  principal,   and   HARTFORD   AC  CI- 
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DEXT      AND      INDEMNITY     jCOMPANY,      a 

corporation,  as  surety,  are  held  and  firmly  bound 
unto  Walter  Eogers,  plaintiff  in  the  above-entitled 
action  in  the  sum  of  SEVEN  THOUSAND  FIVE 
HUNDRED  ($7,500.00)  DOLLARS,  lawful  money 
of  the  United  States  to  be  paid  to  him,  his  heirs, 
executors,  administrators  and  assigns,  for  which 
payment  well  and  truly  to  be  made  we  bind  our- 
selves, and  each  of  us  our  successors  and  assigns, 
jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  fourteenth 
day  of  July,  1923. 

WHEREAS,  the  above-named  Walter  Rogers 
has  obtained  a  judgment  against  the  above-named 
defendant,  Twohy  Brothers  Company,  in  the  above- 
entitled  court  in  the  sum  of  Five  Thousand  Three 
Hundred  Eighteen  and  95/100  Dollars  ($5,318.95) ; 
and 

WHEREAS,  the  above-named  Twohy  Brothers 
Company  has  prosecuted  a  writ  of  error  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to 
reverse  the  judgment  of  said  United  States  District 
Court  for  the  District  of  Arizona  in  the  above- 
entitled  cause;  and     [95] 

WHEREAS',  the  Court  has  fixed  the  bond  on 
appeal  at  the  sum  of  Seven  Thousand  Five  Hundred 
Dollars  ($7,500.00)  and  ordered  that  the  same  shall 
operate  as  a  supersedeas. 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  Twohy 
Brothers  Company  shall  prosecute  its  said  writ  of 
error  and  if  it  shall  fail  to  make  its  plea  good  shall 
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answer  all  damages  and  costs,  then  this  obligation 
^hall  be  void ;  otherwise  to  remain  in  full  force  and 
effect. 

TWOHY    BROTHERS    COMPANY, 
By  Richard  E.   Sloan,  C.  R.  Holton,  and  E.  0. 
Scott,  and  George  Purdy  Bullard  and  Paul 
O.  Mclver, 

Its  Attorneys. 
HARTFORD  ACCIDENT  AND 
INDEMNITY    COMPANY, 
[Corporate  Seal]  By   Samuel   White, 

Its  Attorney  in  Fact. 
By  H.  F.  Bringhurst, 
Its  Attorney  in  Fact. 

[Endorsed]  :  No.  L-274 — Phx.  Supersedeas 
and  Appeal  Bond.  Filed  July  16,  1923.  C.  R. 
McFall,  Clerk.     By  Chas.  H.  Adams,  Deputy  Clerk. 

Service  of  copy  of  within  bond  hereby  acknowl- 
edged this  16th  day  of  July,  1923. 

SPENCER  B.  PUGH, 
FRED  C.  BOLEN, 
Attorneys  for  Plaintiff.     [96] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

L-274— (PHOENIX). 

WALTER  ROGERS, 

Plaintiff, 
vs. 
TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 
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Citation  on  Writ  of  Error. 

The  President    of    the    United    States    to    Walter 

Rogers,  and  Fred  C.  Bolen  and  S.  B.   Pugli, 

Your  Attorneys,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

■appear  at  the  session  of  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 

at  the  city  of  San  Francisco,   California,   in   said 

Circuit,    within    thirty    (30)   days    from    the    date 

hereof,  pursuant  to  the  writ  of  error  filed  in  the 

clerk's  office  of  the  District  Court  of  the  United 

'States   for    the    District    of  Arizona,    wherein    the 

Twohy  Brothers  Company  is  plaintiff  in  error  and 

you  are  defendant  in  error,  to  show  cause,  if  any 

there  be,  why  the  judgment  in  said  writ  of  error 

1  mentioned,  should  not  be  corrected  and  why  speedy 

justice  should  not  be  done  to  the  parties  in  that 

behalf. 

WITNESS  the  Honorable  F.  C.  Jacobs,  Judge  of 
the  United  States  District  Court  for  the  District  of 
Arizona,  this  24th  day  of  July,  1923,  and  of  the 
Independence  of  the  United  States  the  one  hundred 
and  forty-eighth. 

F.  C.  JACOBS, 
United   States  District  Judge   for  the   District   of 
Arizona. 

UNITED  STATES  MARSHAL'S  RETURN. 

I  received  this  writ  at  Phoenix,  Arizona,  Julv  25, 
1923,  and  executed  the  same  by  delivering  a  true 
copy  hereof  to  Fred  C.  Bolen,  Attorney  of  Record 
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for  the  above-named  Plainti:ff,  Walter  Rogers,  who 
was  designated  as  the  person  upon  whom  service 
should  be  made  by  R.  E.  Sloan,  one  of  the  At- 
torneys for  the  Defendant,  Twohy  Bros.  Company. 

T.  J.  SPARKES, 

U.  S.  Marshal. 
By  T.  E.  Benton, 
Deputy. 

[Endorsed] :     Piled  July  26,  1923.     C.  R.  McPall, 
Clerk.     By  Chas.  H.  Adams,  Deputy  Clerk.     [97] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

No.  L-274— Phx. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS  COMPANY,  a  Corporation, 

Defendant. 

Praecipe  for  Transcript  of  Record. 

To  C.  R.  McFall,  Clerk  of  the  above-entitled  Court : 
Kindly  prepare,  certify  and  transmit  to  the  Clerk 
of  the  United  States  Circuit  Court  of  AjDpeals  for 
the  Ninth  Circuit  at  San  Francisco,  California,  a 
typewritten  transcript  of  the  record  on  ai^peal  in 
the  above-entitled  cause  containing  the  following 
portions  of  the  record  in  said  cause : 
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Transcript  on  removal  from  the  Superior  Court 
'of  Maricopa  County,  Arizona,  to  the  United  States 
District  Court  for  the  District  of  Arizona ; 

Plaintiff 's  first  amended  complaint; 

Defendant's  demurrer  and  answer  to  first 
amended  complaint.  Defendant's  motion  to  strike, 
demurrer  and  answer  to  second  cause  of  action; 

Order  dated  October  17,  1921,  allowing  amend- 
ment to  complaint  by  adding  second  cause  of  action ; 

Notice  of  motion  to  amend.  Motion  to  amend. 
Affidavit  of  Fred  C.  Bolen  and  second  amended 
complaint ; 

Defendant's  motion  to  strike,  demurrer  and 
answer  to  second  amended  complaint; 

Affidavit  for  leave  to  amend; 

Notice  of  motion  for  leave  to  amend  and  plain-, 
tiff's  third  amended  complaint; 

Defendant's  objections  for  leave  to  amend; 

Affidavit  of  Paul  G.  Mclver  in  support  of  ob- 
jection to  leave  to  amend;     [98] 

Instructions  requested  by  the  defendant; 

Verdict  of  the  jury; 

Defendant's  motion  for  a  new  trial; 

Order  fixing  time  for  filing  bill  of  exceptions; 

Judgment ; 

Petition  for  writ  of  error; 

Writ  of  error; 

Bill  of  exceptions ; 

Assignments  of  error; 

Order  granting  writ  of  error  and  fixing  super- 
sedeas and  appeal  bond ; 

Supersedeas  and  appeal  bond; 
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Citation ; 

Praecipe  for  transcript  of  record. 

Dated  this  2'6tli  day  of  July,  1923. 

RICHARD  E.  SLOAN, 

C.  R.  HOLTON, 

E.  G.  SCOTT, 

G.  P.  BULLARD  and 

PAUL  G.  McIVER, 

Attorneys  for  Defendant. 

[Endorsed]:     No.    L-2'T4^-Phx.     Praecipe    for 

Transcript  of  Record.     Filed  July  26,  1923.     C.  R. 

McFall,  Clerk.     By  M.  R.  Malcolm,  Deputy  Clerk. 

Service  of  copy  of  witMn  hereby  acknowledged 

this  26th  day  of  July,  1923. 

SPENCER  B.  PUGH, 
Attorney  for  Plaintiff.     [99] 


In  the  District  Court  of  the  United  States  for  the 
District  of  Arizona. 

WALTER  ROGERS, 

Plaintiff, 

vs. 

TWOHY  BROTHERS,  a  Corporation, 

Defendant. 

Certificate  of  Clerk  U.  S.  District  Court  to  Trans- 
cript of  Record. 

United  States  of  America, 
District  of  Arizona, — ss. 

I,  C.  R.  McEall,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Arizona  do 
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hereby  certify  that  I  am  the  custodian  of  the  rec- 
ords, papers  and  files  of  the  said  United  States  Dis- 
trict Court  for  the  District  of  Arizona,  including 
the  records,  papers  and  files  in  the  case  of  Walter 
Eogers,  plaintiff,  versus  Twohy  Brothers  Company, 
a  corporation,  defendant,  said  case  being  number 
Law  274-Phoenix  on  the  docket  of  said  court. 

I  further  certify  that  the  foregoing  100  pages 
numbered  from  1  to  100,  inclusive,  constitute  a  full, 
true  and  correct  copy  of  the  record,  and  of  the  as- 
signment of  errors  and  all  proceedings  in  the  above- 
entitled  cause,  as  set  forth  in  the  praecipe  filed  in 
said  cause  and  made  a  part  of  this  transcript  as  the 
same  appears  from  the  originals  of  record  and  on 
file  in  my  office  as  such  Clerk. 

And  I  further  certify  that  there  is  also  annexed 
to  said  transcript  the  original  writ  of  error,  and 
the  original  citation  on  writ  of  error  issued  in  said 
cause. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  to  said  record,  amounting  to  forty-five 
and  85/100  Dollars  ($45.85),  has  been  paid  to  me  by 
the  above-named  defendant  (plaintiff  in  error). 

WITNESS  my  hand  and  the  seal  of  said  Court, 
this  21st  day  of  August,  1923. 

[Seal]  C.  R.  McFALL, 

Clerk  of  the  District  Court  of  the  United  States,  for 
the  District  of  Arizona. 

By  M.  R.  Malcolm, 
Deputy  Clerk. 
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[Endorsed] :  No.  4081.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Twohy 
Brothers  Company,  a  Corporation,  Plaintiff  in 
Error,  vs.  Walter  Rogers,  Defendant  in  Error. 
Transcript  of  Record.  Upon  Writ  of  Error  to  the 
United  States  District  Court  of  the  District  of 
Arizona. 

Filed  August  23,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 


The   United   States   of   America,    plaintiff   in 

ERROR, 
V. 

Northern  Pacific  Railway  Company,  defendant 

IN  ERROR. 


PETITION   FOR   BEHEABIXQ. 


THOS.  P.  BBVBLLE, 

United  States  Attorney, 
C.  E.  HUQHES, 
Assistant  United  States  Attorney, 
M.  C.  LIST. 
Special  Assistant  to  the  United  States  Attorney, 

Attorneys  for  Plaintiff  in  Error. 
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In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 


The  United  States  of  America,  plain- 
tiff  in  error, 

V. 

Northern     Pacific     Railway     Com- 
pany,  defendant  in  error. 


-No.   4080. 


PETITION    FOR   REHEARING. 

Comes  now  The  United  States  of  America,  by  its 
attorneys,  and  respectfully  petitions  the  Court  for  a 
rehearing  on  the  16  causes  of  action,  as  to  which  the 
judgment  of  the  District  Court  was  affirmed,  for  the 
following  reasons : 

I. 

The  decision  of  this  Court  is  based  upon  the  theory 
that  while  many  errors  were  committed  by  the  trial 
Court,  to  wit: 

(a)  In  overruling  plaintiff's  demurrer  to 
defendant's  so-called  affirmative  defense; 

(6)  In  refusing  to  grant  plaintiff's  motion  to 
strike  this  so-called  affirmative  defense  from 
the  answer;  and 

(c)  In  admitting  in  evidence,  over  plaintiff's 
objection,  a  large  amount  of  irrelevant  testi- 
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mony,  covering  nearly  200  pages  of  the 
printed  Record  (the  entire  testimony  totaUng 
256  pages), 

none  of  them  were  prejudicial  to  the  Government,  for 
the  reason  "that  the  verdict  of  the  jury  was  neces- 
sarily based"  on  some  little  indefinite,  negative 
testimony  introduced  by  defendant,  and  that  the 
jury  could  not  have  been  influenced,  or  misled,  by 
defendant's  successful  efforts  to  inject  into  the  case 
such  a  great  mass  of  irrelevant  testimony. 

II. 

But  in  its  opinion  the  Court  has  overlooked  the 
fact — 

(a)  That  so  much  irrelevant  testimony  was 
introduced,  that,  even  if  it  stood  alone,  its 
effect  upon  the  jury  could  not  have  been 
entirely  removed ; 

(6)  That  such  irrelevant,  sympathetic  testi- 
mony actually  misled  the  lower  Court ; 

(c)  That  the  lower  Court,  being  misled  by 
such  testimony,  further  aggravated  the  situa- 
tion by  its  statements  or  rulmgs  during  the 
progress  of  the  trial  and  in  charging  the  jury ; 

(d)  That  such  irrelevant  testimony  had  the 
earmarks  of  a  prearranged  plan  to  becloud 
the  issues  and  mislead  the  Court  and  jury; 

(e)  That  such  testimony  had  the  effect  of 
opening  the  door  to  irrelevant,  sympathetic, 
and  prejudicial  arguments; 

(/)  That  the  Government  was  not  a  party 
to  the  many  manifest  errors,  both  of  omission 


and  commission,  and  should  not  suffer  as  a 
result  thereof; 

(g)  That  the  defendant  should  not  be 
allowed  to  profit  by  its  own  actions  or  con- 
duct, even  if  we  assume  that  it  was  ignorant 
of  the  law,  especially  as  laid  down  by  this 
Court  in  that  other  Northern  Pacific  case, 
287  Fed.,  780,  or  that  it  did  not  intend  to 
becloud  the  issues;  and 

(h)  That,  considering  the  above  and  many 
other  angles  of  the  case,  the  Record  does  not 
justify  the  finding  of  an  unknown  quantity, 
to  wit,  that  the  jury  was  not  misled  or  in- 
fluenced by  the  large  amount  of  woefully 
misleading  testimony,  especially  in  view  of 
the  fact  that  the  trial  Court  itself  was  misled. 

NECESSITY   FOR    SUIT. 

In  view  of  the  fact  that  defendant  successfully 
injected  into  this  case  a  lot  of  so-called  strike  evi- 
dence, in  order  to  raise  or  create  a  sympathetic  issue 
for  prejudicial  purposes,  there  is  no  impropriety  in 
saying,  that  so  far  as  this  case  is  concerned,  defend- 
ant deserves  no  sympathy. 

It  was  not  the  policy  of  the  Government  to  ask  a 
carrier  to  do  the  impossible  during  the  so-called  out- 
law strike;  the  Government  only  required  a  carrier 
to  do  all  that  it  possibly  could  in  the  interest  of  safety; 
but  this  defendant,  while  repairing  what  cars  it  could, 
only  aggravated  a  bad  condition,  and  undoubtedly 
largely  increased  the  number  of  defective  cars,  by  its 
method  of  operation. 


There  was  no  necessity  for  commingling  damaged 
cars  with  good-order  cars  in  commercial  service;  the 
former  are  always  a  menace  to  the  latter,  and  in  many 
instances  may  be  so  defective  as  to  become  extremely 
perilous  to  employees  and  passengers  and  other 
trains. 

'  Then,  to  further  increase  the  dangers,  defendant 
put  defective  logging  cars  into  good-order  commercial 
trains,  also  logging  cars  loaded  with  logs  liable  to 
shift,  as  defendant  itself  admitted,  before  they  were 
moved  ten  feet. 

Cars  loaded  with  shifting  logs  are  always  a  menace, 
and  Congress  saw  the  necessity  of  providing  a  means 
whereby  carriers  could  operate  such  dangerous  instru- 
mentalities without  endangering  the  lives  of  employ- 
ees and  possibly  passengers  on  other  trains;  and  with 
that  in  mind  Congress  excluded  from  the  provisions 
of  the  Safety  Appliance  Act  certain  cars  hauled  in 
trains  engaged  exclusively  in  logging  service.  (Sec- 
tion 6,  as  amended.) 

ARGUMENT. 

In  the  absence  of  any  irrelevant,  sympathetic  so-called 
strike  testimony,  thus  eliminating  any  argument  or 
instructions  based  thereon,  no  fair-minded  jury  would 
have  decided  that  the  16  cars  in  question  were  not  defec- 
tive as  alleged. 

Were  the  Government  not  absolutely  sure  of  its 
ground  in  this  respect,  we  would  be  somewhat  reluc- 
tant to  make  such  a  broad  assertion;  but,  candidly, 
in  order  to   enable  this  Court  to  arrive  at  a  just 


appreciation  of  the  fact  that  defendant's  evidence 
with  respect  to  the  actual  condition  of  the  16  cars 
was  practically  nil,  we  feel  the  necessity,  in  fairness 
to  this  Court,  of  calling  its  attention  to  certain 
phases  of  the  case  which  it  has  inadvertently  over- 
looked. 

GOVERNMENT'S    POSITIVE    TESTIMONY. 

In  order  that  the  Court  may  realize  the  strength 
of  the  Government's  evidence  as  to  the  condition  of 
the  16  cars,  we  direct  attention  to  a  resume  of  the 
testimony  with  respect  to  the  first  cause  of  action 
which  is  typical  of  the  remaining  causes  of  action. 

Inspector  Winter,  of  the  Interstate  Commerce  Com- 
mission, testified  (Rec.  38-40,  69) — 

That  on  August  31,  1922,  he  made  an  inspec- 
tion in  the  Northern  Pacific  yards  at  Auburn, 
Washington,  on  which  day  he  inspected, 
among  others,  N.  P.  flat  car  67219,  loaded 
with  logs; 

That  he  first  inspected  this  car  on  track 
No.  6,  in  the  train  yard,  opposite  the  yard 
oflace,  at  about  9.15  in  the  morning,  and  that 
the  handhold  on  the  right-hand  side  of  the 
'^B"  end  of  the  car  was  bent  in  against  the 
end  sill,  so  that  it  had  no  clearance; 

That  he  saw  this  car  hauled  from  Auburn 
at  10.20  that  morning  in  train  Extra  South, 
engine  1263,  at  which  time  it  was  still  defec- 
tive; 

That  at  the  time  this  train  left  Auburn  the 
defective  car  was  coupled  in  between  N.  P. 
flat  car  67476  and  car  No.  62296;  and 


That  he  made  a  detailed  record  of  what  he 
saw  at  the  time  of  the  transactions  or  inspec- 
tions. 

Inspector  Weeks,  also  of  the  Interstate  Commerce 
Commission,  testified  (Rec.  121,  122) — 

That  he  was  with  Mr.  Winter  when  the 
several  inspections  were  made; 

That  he  made  a  personal  record  of  what  he 
personally  saw;  concurrently  made  with  each 
transaction; 

That  when  he  first  saw  N.  P.  flat  car  67219 
that  morning,  ''it  had  a  handhold  bent  on  the 
'B'  end,  bent  in  against  the  sill  opposite  the 
lever,  with  no  clearance"; 

That  he  saw  this  car  leave  in  train  Extra 
South,  engine  1263,  in  the  same  defective 
condition. 

With  the  exception  of  the  defective  condition  of 
the  car  in  question,  most  of  the  above  evidence  found 
corroboration  in  defendant's  own  records,  its  wheel 
report.    (Ex.  A3.) 

DEFENDANT'S  NEGATIVE  TESTIMONY. 

The  evidence  of  any  actual  inspection  of  the  cars 
hauled  from  Auburn  was  practically  nil.  But  giving 
the  defendant  the  benefit  of  every  doubt,  let  us  very 
briefly  review  this  evidence. 

On  August  31,  1922,  defendant  had  at  Auburn, 
according  to  one  witness  (Rec.  250),  three  men  who 
inspected  cars  in  the  daytime;  according  to  a  second 
witness  (Rec.  257),  four  to  six  men;  and,  according 
to  defendant's  mechanical  superintendent  (Rec.  205), 
fifteen  to  twenty  inspectors. 


But  the  record  shows  that  for  some  unexplainable 
reason  defendant  only  cared  to  use  three  of  them  as 
witnesses — Allmain,  Burnham,  and  Crawford;  and 
here  is  their  testimony  in  a  nutshell : 

When  two  of  these  men  inspected  a  train^ 
which  was  the  practice,  one  would  go  down 
one  side  of  the  train,  the  other  on  the  opposite 
side.     (Rec.  253,  259.) 

It  was  impossible  for  any  man  to  inspect 
all  trains,  as  some  of  them  left  so  close  together. 
(Rec.  257.) 

Neither  of  these  three  inspectors  could  say 
that  he  inspected  any  particular  train  at  any 
time,  except  that  Burnham,  who  began  work 
at  Auburn  July  25th,  said  that  he  inspected 
train  930  for  three  weeks.  (Rec.  246,  252, 
257.) 

Therefore  it  is  apparent  that  if  any  of  the  three 
witnesses  who  worked  at  Auburn  actually  inspected 
any  of  the  trains  involved  in  this  case,  he  only  inspected 
the  appliances  on  his  side  of  the  train. 

So  the  inspection  of  the  appliances  by  defendant's 
one  witness  was  extremely  problematical,  for  Auburn 
was  a  busy  terminal,  especially  in  the  morning,  when 
the  trains  in  question  left  there,  as  2,500  cars  a  day 
moved  in  and  out  of  Auburn.     (Rec.  199,  200.) 

RECONCILIATION  OF  POSITIVE  AND  NEGATIVE  EVIDENCE. 

It  will  thus  be  seen  that  the  jury  could  only 
reconcile  this  testimony  (even  if  we  assume  that 
one  inspector  of  defendant  might  have  inspected 
any  car  in  question)  by  finding  that  the  cars  were 
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defective  as  alleged.  For  by  so  holding,  the  jury 
would  simply  be  finding  that  the  Government  in- 
spectors and  defendant's  one  inspector  testified  to 
the  truth,  and  that,  in  the  case  of  the  latter,  he 
simply  overlooked  the  defect,  IF  he  inspected  the  car. 

But,  on  the  other  hand,  to  hold  that  the  cars  were 
not  defective  would  be,  in  effect,  to  find  that  the 
Government  inspectors  perjured  themselves. 

We  do  not  mean  by  that  that  the  Government 
inspectors  are  infallible,  for  they  may  have  over- 
looked other  defective  cars,  just  as  the  one  inspector 
for  defendant,  if  he  inspected  any  car  in  question, 
overlooked  the  defects  complained  of. 

The  testimony  of  the  Government  inspectors  was 
too  certain,  to  definite  and  positive  to  be  the  result 
of  a  mistake,  and,  being  corroborated  in  part  by 
defendant's  records,  was  not  susceptible  of  being 
misconstrued  by  the  jury  as  reflecting  a  mistake  in 
each  instance;  for  if  the  Government  inspectors  saw 
other  cars  with  defective  appliances  it  would  be  a 
most  peculiar  coincidence  or  mistake  that  of  the 
several  million  cars  in  the  United  States,  they  hap- 
pened to  write  down,  in  each  instance,  the  initials 
and  numbers  of  three  cars  (the  car  in  question  and 
the  cars  to  which  it  was  coupled)  that  happened  to 
be  in  that  particular  train. 

All  these  facts,  we  believe,  were  inadvertently 
overlooked  by  this  Court;  and  in  justice  to  the  Court, 
the  Government,  and  the  Government  inspectors,  we 
have  felt  in  duty  bound  to  request  a  rehearing  and 
a  reconsideration  of  the  finding  "  that  the  verdict  of 


the  jury  was  necessarily  based  on  the  defense  that 
no  ears  with  penalty  defects  were  hauled  by  the 
defendant  in  error  over  its  line  as  charged." 

On  the  other  hand,  further  to  emphasize  the  picture 
put  before  the  eyes  of  the  jury  through  the  large 
amount  of  irrelevant,  sympathetic  testimony,  we 
would,  as  briefly  as  possible,  refer  the  Court  to  some 
of  the  outstanding  features  of  this  testimony. 

IRRELEVANT,   SYMPATHETIC,   PREJUDICIAL  TESTIMONY. 

We  urgently  request  the  Court  to  review  this 
character  of  testimony,  as  set  forth  in  the  Govern- 
ment's Assignments  of  Error  13  to  26  (Rec.  329-341), 
which  for  the  sake  of  convenience  we  herewith  sum- 
marize.    This  evidence  relates  to — 

Unusual  burden  at  Centralia. 

Acts  of  strikers  or  sympathizers  in  cutting 
air  hose  or  knocking  off  grab  irons  after  a 
train  was  made  up  at  Auburn  and  Centralia. 

Acts  of  strikers  or  sympathizers  in  cutting 
air  hose,  damaging  angle  cocks,  and  otherwise 
rendering  equipment  defective  at  Tacoma  and 
Ellensburg,  as  well  as  Auburn  and  Centralia. 

Act  of  cutting  22  air  hose  in  one  train. 

Air  hose  being  filled  with  waste;  also  steam 
hose. 

Necessity  for  setting  refrigerator  cars  on 
steam  tracks  to  keep  them  from  being  filled 
up  with  waste. 

Question  of  endurance  so  far  as  company 
concerned. 

Everybody  working  constitutional  limit. 

Every  nerve  strained. 
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Insufficiency  of  men  at  Auburn  to  repair 
log  cars  hauled  from  there  in  train  930,  which 
cars  were  not  involved  in  this  case. 

Reason  of  Northern  Pacific  for  not  employ- 
ing new  men  until  about  July  18th. 

Danger  of  repairing  cars  on  transfer  or 
interchange  track  in  Seattle  (18th  count). 

Train  crews  trying  to  bluff  officials  about 
cars  being  defective,  and  being  particular 
about  taking  out  trains  with  defects. 

Condition  of  car  67105  (8th  count)  when  it 
left  Auburn. 

Efforts  to  employ  men  at  Auburn. 

Unreasonableness  of  making  repairs  on  trans- 
fer or  interchange  track  in  Seattle  (18th  count) . 

Critical  attitude  of  trainmen,  and  acts  of 
brakemen  in  crawling  under  trains  to  find  de- 
fects. 

Interference  from  outsiders;  and  great  deal 
of  interference  from  people  in  employ  of  de- 
fendant. 

Intention  of  trainmen  to  delay  trains. 

Other  Brotherhoods  doing  everything  to 
help  strikers. 

Malicious  acts  of  unknown  persons,  in  dis- 
connecting uncoupling  levers,  pulling  apart  or 
cutting  air  hose,  in  bending  off  stirrups  (sill 
steps),  and  opening  angle  cocks  to  prevent 
getting  full  air  pressure,  and  in  doing  other 
acts  of  sabotage. 

Treatment  of  officials  by  train  crews. 

Critical   condition  at   Centralia. 

Inability  to  get  men  at  Centralia  account 
reputation  of  I.  W.  W.  center. 
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We  do  not  feel  that  it  is  proper  for  us  to  refer  to 
defendant's  arguments  to  the  jury,  but,  frankly,  it  is 
our  belief  that  the  court  may  very  well  consider  how 
wide  the  door  was  opened  to  sympathetic,  prejudicial 
argument  by  reason  of  the  character  of  the  above 
testimony. 

Now,  in  the  opinion  of  this  Court,  we  find  the  fol- 
lowing statement  relating  to  this  irrelevant  testi- 
mony : 

The  consideration  of  testimony  relating  to 
conditions  arising  from  the  strike  was  ex- 
pressly limited  by  the  Court  to  the  single 
question  whether  Centralia,  Tacoma,  and 
Auburn  were  available  repair  points  during 
the  period  in  question. 

But  such  limitation,  based  on  facts  which  had 
misled  the  Court,  also  misled  the  jury,  for  it  suggested 
a  right  on  defendant's  part  that  it  might  haul  de- 
fective cars  from  these  points.  But  the  trial  Court 
overlooked  the  fact,  just  as  this  Court  has,  that 
Tacoma  was  not  involved  in  this  suit;  that  no  de- 
fective car  had  been  discovered  at  Centralia,  or  that 
it  was  being  hauled  therefrom  for  the  purpose  of 
being  repaired;  and  that  no  evidence  had  been 
introduced  by  defendant  to  show,  or  even  suggest, 
that  it  could  not  replace  a  small  hand-brake  wheel 
at  Auburn. 

But  such  express  limitation  could  not  possibly 
have  the  effect  of  pushing  the  water  back  over  the 
dam,  of  clearing  the  minds  of  the  jury  of  all  false 
impressions,  of  all  false  issues ;  for,  as  we  shall  show, 
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the  trial  Court  itself  was  misled  by  defendant's 
irrelevant  testimony,  and  thereafter  by  its  instruc- 
tions impressed  upon  the  jury's  mind  the  Court's 
misconception  of  the  issues. 

TRIAL  COURT  MISLED  BY  TESTIMONY. 

In  convincing  this  Coiu"t  that  the  trial  Court  was 
misled  by  the  irrelevant  testim.ony,  and  that  as  a 
result  thereof  it  inadvertently  misled  the  jury,  we 
desire,  first,  to  refer  to  the  18th  cause  of  action. 

In  its  opinion  in  this  case  this  Court  says: 

Under  the  law  defendant  in  error  was  for- 
bidden to  haul  this  car  over  its  line  any 
distance  for  any  purpose,  because  the  defect 
arose  on  the  lines  of  another  carrier. 

This  was  the  rule  laid  down  b}^  this  Court  in  that 
other  Northern  Pacific  case,  287  Fed.  780,  which 
was  decided  long  before  the  trial  of  the  instant  case, 
and  it  is  no  im.propriety  in  saying  that  the  trial 
Court's  attention  was  called  to  this  decision  at  the 
trial  of  the  instant  case. 

Now,  the  trial  Court  would  not  have  refused  to 
follow  the  law  as  laid  down  by  this  Court  had  it  not 
been  misled  by  the  irrelevant  strike  testimony,  and 
in  that  connection  we  respectfully  request  this  Court 
to  note  the  attitude  of  defendant  as  to  this  cause  of 
action. 

Defendant  introduced  evidence  to  the  effect  that 
by  reason  of  the  strike  a  man's  life  would  be  in  danger 
if  he  endeavored  to  repair  the  18th  count  car  on  the 
interchange  track,   thus  attempting  to  convey  the 
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impression  that  had  it  not  been  for  the  strike  this  car 
would  have  been  repaired  before  defendant  moved  it 
from  this  interchange  track.  This  was  most  unfair, 
both  to  the  Court  and  jury,  and  we  can  not  escape 
the  conviction  that  it  was  merely  intended  for  sym- 
pathetic, prejudicial  purposes;  for  after  the  Court 
below  had  been  so  misled  as  to  direct  a  verdict  on 
this  18th  cause  of  action,  and  after  such  action  had 
undoubtedly  impressed  itself  on  the  minds  of  the 
jury,  defendant  came  before  this  Court  and,  in  effect, 
admitted  that  all  the  evidence  about  a  man's  life 
being  in  danger  if  he  attempted  to  repair  the  car  on 
the  interchange  track  was  wholly  irrelevant  and 
untrue,  so  far  as  his  ever  being  required  to  do  that 
work  on  the  interchange  track  at  any  time.  There- 
fore we  regretfully,  but  unhesitatingly,  again  say  that 
such  testimony  was  intended  only  to  mislead  the 
Court  and  jury  and  to  prejudice  the  Government  in 
the  eyes  of  the  jury  by  the  suggestion  that  the  Gov- 
ernment, in  instituting  and  prosecuting  this  case,  was 
insisting  that  the  defendant  should  jeopardize  the 
lives  of  men  by  requiring  them  to  repair  such  a  car 
on  the  interchange  track. 

And  in  defendant's  brief,  page  48,  we  find  support  of 
our  statement,  as  follows : 

The  railway  company,  as  a  matter  of  law, 
could  not  have  used  this  interchange  track  so 
located  in  a  public  street  for  repair  purposes. 
Such  purpose  would  be  entirely  inconsistent 
with  its  franchise  grant  and  with  the  rights  of 
the  public  to  a  joint  use  of  the  street. 
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This  is  followed  on  the  next  page  by  the  statement 
that  the  trial  Court  would  have  stultified  itself  and 
the  law  had  it  not  directed  a  verdict  for  defendant 
on  this  18th  cause  of  action. 

It  will  thus  be  seen  that  the  trial  Court  was  woe- 
fully misled  by  defendant's  evidence  and  suggestion, 
that  by  reason  of  the  strike  this  interchange  track  had 
ceased  to  be  a  repair  point,  whereas  it  never  had 
been  and  never  would  be. 

The  action  of  the  trial  Court  in  directing  a  verdict 
on  this  18th  cause  of  action  undoubtedly  had  a  strong 
effect  on  the  jury,  for  the  jury  could  not  escape  the 
conviction  that  the  Court  laid  great  stress  on,  and 
emphasized  by  its  action,  this  irrelevant  strike 
testimony. 

We  desire  to  give  a  few  more  instances  of  how  the 
trial  Court  and  jury  were  misled  by  defendant's 
irrelevant  testimony. 

The  witness  Weeks  was  asked  the  following  ques- 
tion on  cross-examination  by  defendant  (Rec.  161): 

Isn't  it  a  fact  that  your  attention  was  called 
to  the  fact  that  in  the  Centralia  yard,  the 
Auburn  yard,  and  other  yards  of  the  Northern 
Pacific,  after  a  train  was  made  up  and  defects 
were  repaired,  either  the  strikers  or  sympa- 
thizers with  the  strikers  would  come  along,  cut 
the  air  hose,  and  knock  off  grabirons? 

The  Court  overruled  the  Government's  objections 
to  this  question,  and  added  (Rec.  162): 

The  strike  would  have  something  to  do  with 
the  nearest  available  repair  point.     It  might 
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be  considered  by  the  jury  as  to  whether  the 
cars  might  not  have  been  put  out  of  order  after 
the  inspection  before  the  train  left  the  station. 

Now,  this  had  no  reference  to  any  cause  of  action ; 
the  answer  of  defendant  simply  denied  that  any  car 
left  Auburn  or  Centralia  in  the  defective  condition 
alleged ;  and  there  was  not  the  slightest  suggestion 
that  any  of  the  cars  involved  in  the  instant  case 
were  put  out  of  order  by  strikers  or  sympathizers. 

But  the  Court,  undoubtedly  assuming  at  that  stage 
of  the  trial  that  such  evidence  might  be  introduced 
later  on  as  to  some  of  the  cars  in  question,  required 
the  witness  to  answer  the  same,  revamped  by  counsel 
as  follows  (Rec.  163) : 

You  have  testified  that  you  had  learned 
that  there  was  a  strike  down  at  Centralia;  I 
will  ask  you  if  your  attention  was  not  called, 
both  at  Centralia  and  Auburn — and  if  you 
were  in  the  Tacoma  yard,  and  in  the  Ellens- 
burg  Northern  Pacific  yard,  and  in  Spokane — 
that  after  trains  had  been  made  up  and  the 
road  engine  had  been  attached,  either  the 
strikers  or  their  sympathizers  came  along  and 
cut  the  air  hose,  damaged  the  angle  cocks,  and 
otherwise  attempted  to  render  the  equipment 
defective  ? 

And  the  witness  replied  that  he  had  heard  such 
tales. 

But  thereafter  defendant  introduced  no  such 
evidence  as  to  any  car  involved  in  this  case;  but  the 
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trial  Court,  overlooking  this  fact,  instructed  the  jury 
as  follows  (Rec.  308) : 

If  the  inspection  is  made  witl/a  reasonable 
time  before  the  train  leaves  and  the  company — 
the  defendant — has  no  reason  to  apprehend 
that  there  is  any  movement  of  the  train  or 
that  it  is  subjected  to  any  condition  that  is 
going  to  put  it  out  of  repair  after  inspection 
before  it  has  left,  if  mischievous  individuals 
for  any  reason  after  that  inspection  inflict 
defects  or  damage  upon  the  cars  that  result 
in  penalty  defects,  the  company  would  not  be 
liable,     *    *    *. 

And  all  through  the  Court's  instructions  we  find 
repeated  references  to  defendant's  right  to  haul  the 
cars  in  question  from  Auburn  and  Centralia,  pro- 
vided they  could  not  be  repaired  at  those  places;  but 
this  was  all  wrong. 

So  far  as  Centralia  is  concerned,  no  car  in  question 
was  discovered  to  be  defective  at  that  point,  and  no 
car  was  being  hauled  from  there  for  the  purpose  of 
being  repaired. 

As  to  cars  hauled  from  Auburn,  not  a  single  one 
was  being  hauled  for  the  purpose  of  repairing  any 
defect  complained  of  by  the  Government;  and  only 
in  one  instance  was  it  claimed  that  a  car  had  to  be 
hauled  from  Auburn  in  order  to  repair  some  defects 
other  than  those  complained  of,  but  whether  or  not 
these  other  defects  were  penalty  defects  we  do  not 
know. 

And  so,  with  the  above  situation  in  mind,  and  with 
the  further  thought  that  the  nearly  200  pages  of 
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irrelevant  strike  testimony  had  beclouded  the  ma- 
terial facts  supporting  the  real  issues  in  the  case,  it 
was  error  for  the  Court,  even  inadvertently,  to 
intensify  this  fogginess  by  certain  instructions. 

It  was  error  for  the  Court  to  charge  the  jury  that 
it  might  take  the — 

strike  in  account  in  determining  whether  the 
movement  was  necessary  for  the  repair  of  the 
cars  and  whether  Auburn  and  Centralia  were 
available  repair  points  for  the  purpose  of  mak- 
ing the  repairs  in  the  matters  that  are  claimed 
to  have  been  defective  *  *  *  and  if  the 
strike  assumed  such  proportions  that  they 
could  not  get  men  at  those  particular  points 
to  work  because  of  the  friction  growing  out  of 
the  strike,  it  might  be  concluded,  if  the  evi- 
dence was  sufficient,  that  they  had  ceased  to 
be  available  repair  noints,  and  it  would  not 
be  a  violation  of  this^f^o*move  a  car  to  a  repair 
point  and  remedy  the  defects  where  that  con- 
dition did  not  exist,  or  was  not  so  acute,  or 
where  the  friction  was  not  so  great.   (Rec.  298.) 

It  was  also  error  for  the  Court  to  give  the  jury  the 
following  instructions: 

After  the  inspection,  if  it  is  made  a  reason- 
able time  before  the  departure  of  the  train, 
the  train  should  be  considered  as  upon  the 
line,  and  the  defendant  would  not  become 
liable  if  it  exercised  that  degree  of  care  that 
I  have  indicated  until  it  did  discover  the 
defects,  when  it  would  then  again  be  its  duty 
to  repair  wherever  found  if  they  could  be 
repaired  there;  if  they  could  not  be  repaired. 
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then  to  take  them  to  the  nearest  available 
repair  point  and  remedy  the  defects.  (Rec. 
309.) 

The  effect  of  this  erroneous  instruction  can  readily 
be  seen,  and  particularly  its  fertility  for  sympathetic, 
prejudicial  arguments  based  on  irrelevant  testimony. 

It  was  error  to  refuse  to  charge  the  jury  as  follows, 
and  the  Court  would  no  doubt  have  so  charged  had 
it  not  been  misled  by  the  testimony : 

If  the  jury  believes,  from  a  fair  preponder- 
ance of  the  evidence,  that  any  car  was  hauled 
by  defendant  from  Auburn,  or  Centralia,  in 
the  condition  alleged  in  the  Government's 
complaint,  its  verdict  should  be  for  the 
Government  on  any  such  cause  of  action. 

The  above  was  plaintiff's  Request  for  Instructions 
No.  5,  which  the  Court  refused  to  give,  as  requested;  for 
while  the  above  words  were  used  in  instructing  the 
jury,  they  were  qualified  and  their  effect  destroyed 
by  these  words  added  thereto : 

*  *  *  unless  moved  for  the  purpose  of 
being  repaired,  as  I  have  explained  to  you. 
(Rec.  300.) 

It  was  error  and  misleading  for  the  Court  also  to 
charge  the  jury — 

that  it  was  the  duty  of  the  defendant  railway 
company  to  use  its  best  efforts  to  keep  the 
commerce  of  the  country  moving  and  in 
determining  the  disputed  questions  of  fact  in 
this  case  [the  existence  of  the  defects  to  the 
cars  in  question]  that  you  have  a  right  to  take 
in  consideration  the  surrounding  circumstances 
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and  conditions  as  they  existed  at  the  times 
alleged  in  the  complaint  herein  so  far  as  the 
same  have  been  established  by  the  evidence. 
(Rec.  307.) 

These  "surrounding  circumstances"  included  the 
strike  and  the  withdrawal  of  certain  employees  from 
the  service. 

ASSIGNMENTS    OF    EEBOB. 

All  of  the  above  were  assigned  as  error. 

And  in  connection  with  the  question  of  fact 
relating  to  the  existence  of  the  defects  in  question, 
we  would  call  the  Court's  attention  to  certain  other 
Assignments  of  Error  based  on  the  exclusion  of 
evidence  offered  by  the  Government  and  discussed 
in  its  brief;  and  as  an  example  thereof,  consider  the 
13th  cause  of  action,  discussed  on  page  70  (e)  thereof. 

CONCLUSION. 

It  is  respectfully  submitted  that  in  view  of  the 

irrelevant  testimony,   and  the  Court's  instructions, 

which   resulted   in  a   verdict,   unsupported   by  any 

material,  relevant  testimony,  a  rehearing  should  be 

granted  the  plaintiff  in  error  on  the  16  causes  of 

action  as  to  which  the  judgment  of  the  lower  Court 

was  affirmed. 

Thos.  p.  Revelle, 

United  States  Attorney, 

C.  E.  Hughes, 

Assistant  United  States  Attorney, 

M.  C.  List, 

Special  Assistant  to  the  United  States  Attorney, 

Attorneys  for  Plaintiff  in  Error. 
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District  of  Columbia,  ss; 

M.  C.  List,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  attorneys  of  record  for 
the  plaintiff  in  error  in  the  above  entitled  cause,  and 
that  he  hereby  certifies  that,  in  his  judgment,  this 
petition  for  rehearing  is  well  founded,  and  that  it  is 
not  filed  for  purposes  of  delay. 

M.  C.  List. 

Subscribed  and  sworn  to  before  me  this  28th  day 

of  December,  1923. 

[seal.]  a.  Holmead. 
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TWOHY  BROTHERS  COMPANY, 
a  corporation, 

Plaintiff  in  Error,[ 

vs. 

WALTER  ROGERS, 

Defendant  in  Error. 


BRIEF  ON  BEHALF  OF  THE 
PLAINTIFF  IN  ERROR. 


This  is  a  writ  of  error  directed  to  the  United 
States  District  Court  for  the  Northern  District  of 
Arizona  to  review  the  judgment  entered  in  said 
Court  upon  a  verdict  of  a  jury  returned  on  the 
Twenty-fifth  day  of  May,  1923  in  favor  of  de- 
fendant in  error  and  against  the  plaintiff  in  error. 


STATEMENT  OF  THE  CASE 


This  cause  was  originally  instituted  by  the  de- 
fendant in  error  in  the  Superior  Court  of  the  State 
of  Arizona,  in  and  for  the  County  of  Maricopa,  on  or 
about  the  Twenty- third  day  of  April,  1921.  There- 
after and  within  the  time  prescribed  by  law,  upon 
a  petition  by  plaintiff  in  error  duly  and  regularly 
filed  and  the  giving  of  bond,  said  cause  was  removed 
to  the  United  States  District  Court  for  the  District 
of  Arizona  upon  the  ground  of  diversity  of  citizen- 
ship, the  defendant,  Twohy  Brothers  Company,  be- 
ing a  citizen  and  resident  of  a  state  other  than  the 
State  of  Arizona,  i.  e.  a  citizen  and  resident  of  the 
State  of  Oregon.  The  complaint  as  filed  in  said 
Superior  Court  of  the  State  of  Arizona,  County  of 
Maricopa,  and  as  removed  to  said  United  States  Dis- 
trict Court  alleged  in  substance  that  the  defendant 
company  was  at  the  times  mentioned  therein  en- 
gaged in  the  construction  and  building  of  public 
highways  in  the  County  of  Maricopa,  State  of  Ari- 
zona, and  particularly  that  certain  portion  of  the 
public  highway  known  as  the  Indian  School  Road  in 
said  County  and  State.  That  the  plaintiff  was  em- 
ployed by  said  defendant  and  that  his  duties  as  such 
employee  were  to  assist  in  connecting  and  making 
fast  what  is  known  and  called  in  said  business  as  a 
"bale"  to  cars  or  buckets  loaded  with  sand,  gravel 
and  cement  and  to  assist  in  guiding  said  bale  and 
holding  the  same  in  its  proper  place  while  said  sand, 
gravel  and  cement  were  being  loaded  into  what  is 


known  and  called  a  "skiff",  used  for  the  conveyance 
of  sand,  gravel  and  cement  to  what  is  known  as 
the  "mixer."  That  on  or  about  said  date  while 
plaintiff  was  about  the  course  of  his  employment 
and  without  any  negligence  on  his  part,  the  plaintiff 
at  said  time  and  place  received  great  and  severe 
bodily  strain  and  internal  injuries,  to-wit,  a  sprained 
back,  a  dislocation  of  the  fifth  lumbar  vertebra,  a 
severe  rupture  and  hemorrhoids.  That  said  injuries 
were  caused  solely  by  the  neglect,  fault,  carelessness 
and  negligence  of  the  defendant  company  in  this; 
that  it  did  then  and  there  at  said  time  and  place  fail 
and  neglect  to  properly  place  and  locate  said  bale 
and  said  mixer  in  said  highway  as  aforesaid,  in  that 
plaintiff  was  compelled  in  the  performance  of  his 
regular  duties  and  employment  to  push,  haul  and 
pull  said  bale.  Said  complaint  further  alleged  that 
by  reason  of  said  injuries  so  received  plaintiff  suf- 
fered extreme  bodily  pain.  That  prior  to  the  date 
of  said  injuries  plaintiff  enjoyed  the  best  of  bodily 
health  and  that  since  said  injuries  and  as  a  conse- 
quence thereof  plaintiff  has  been  and  is  sick,  sore 
and  in  ill  health  and  unable  to  walk  without  assist- 
ance and  without  experiencing  bodily  pain  and  an- 
guish and  unable  to  engage  in  any  gainful  occupa- 
tion and  that  he  will  remain  forever  maimed  and 
crippled  thereby.  Said  complaint  prays  damages 
in  the  sum  of  Twenty  Thousand  Dollars  and  for 
costs. 

That  on  or  about  the  Twenty-first  day  of  May, 
1921,  the  plaintiff  filed   with   the   Clerk   of  said 


United  States  District  Court  what  purported  to  be 
a  first  amended  complaint  containing  two  alleged 
causes  of  action;  the  first  cause  of  action  being  a 
repetition  of  the  allegations  contained  in  plaintiff's 
original  complaint,  with  a  few  minor  and  inconse- 
quential changes  which  we  do  not  deem  necessary  to 
note  herein.  Plaintiffs  second  cause  of  action  in 
said  amended  complaint  reiterated  substantially  the 
same  facts  and  circumstances  surrounding  the  acci- 
dent complained  of  but  charges  that  the  occupation 
in  which  plaintiff  was  at  said  time  engaged  was 
hazardous  as  declared  in  Subdivision  10  of  Section 
3156,  Chapter  VI.  Civil  Code  of  Arizona,  and  spe- 
cifically averred  that  said  second  cause,  of  action 
was  brought  under  what  is  known  as  the  Employers' 
Liability  Law  of  the  State  of  Arizona.  That  said 
accident  occurred  while  said  plaintiff  was  engaged 
in  and  about  the  performance  of  his  regular  duties 
in  and  about  said  plant,  machinery  and  appliances 
and  that  said  accident  arose  out  of  and  in  the  course 
of  such  duties,  labor,  service  and  employment  and 
was  due  to  a  condition  of  such  employment.  That 
while  so  employed  with  his  duties  in  and  about  said 
plant,  machinery  and  appliances  as  aforesaid  and 
while  in  the  exercise  of  due  care  for  his  own  safety 
and  without  carelessness  or  negligence  on  his  part 
and  while  said  plaintiff  at  said  time  and  place  was 
laboring  under  severe  bodily  and  physical  strain, 
to-wit,  pushing,  pulling  and  hauling  upon  said  bale, 
which  said  bale  was  then  and  there  connected  with 
said  car  or  bucket  loaded  with  sand,  gravel  and 


cement  as  aforesaid,  he  then  and  there  met  with 
the  accident  complained  of.  Plaintiff  in  his  first 
amended  complaint  prays  for  judgment  in  the  sum 
of  Twenty  Thousand  Five  Hundred  Dollars. 

That  after  the  filing  of  said  first  amended  com- 
plaint the  defendant  filed,  among  other  pleadings, 
a  motion  to  strike  all  of  said  second  cause  of  action 
of  plaintiff's  first  amended  complaint  upon  the 
ground  that  the  plaintiff  having  filed  his  original 
complaint  under  the  common  law  had  elected  to 
pursue  such  remedy  exclusively  and  that,  therefore, 
the  second  cause  of  action  of  said  first  amended 
complaint  being  an  attempt  to  charge  liability  on  the 
part  of  the  plaintiff  in  error  under  the  Employers' 
Liability  Law  of  the  State  of  Arizona  was  sur- 
plusage and  should  be  stricken.  This  motion  to 
strike  was  by  the  Court  denied  and  defendant  in 
error  was  by  an  order  of  the  Court  duly  entered 
granted  leave  to  amend  his  complaint  by  adding  a 
second  cause  of  action  under  the  Employers'  Lia- 
bility Law  of  the  State  of  Arizona. 

That  thereafter  and  on  or  about  the  Twelfth  day 
of  December,  1921  the  defendant  in  error  filed  a 
notice  and  motion  for  leave  to  amend  together  with 
an  affidavit  in  support  thereof,  together  also  with 
his  proposed  second  amended  complaint.  That  said 
proposed  second  amended  complaint  was  in  all  essen- 
tial details  a  repetition  of  the  second  cause  of  action 
of  the  first  amended  complaint.  It  charges  that  the 
occupation  in  which  defendant  in  error  was  em- 
ployed at  the  time  of  his  accident  was  hazardous  as 


declared  and  determined  by  Subdivision  10,  Sec. 
3156,  Chapter  VI,  Civil  Code  of  Arizona,  1913,  and 
avers  that  said  action  is  brought  under  said  Section 
and  Chapter.  It  differs  from  the  second  cause  of 
action  of  the  first  amended  complaint  only  in  the 
allegations  concerning  the  nature  and  severity  of 
the  injuries  alleged  to  have  been  sustained.  The 
second  amended  complaint  omits  entirely  the  first 
cause  of  action  set  forth  in  the  first  amended  com- 
plaint, that  is  to  say,  it  omits  the  cause  of  action 
under  the  common  law  based  upon  negligence,  and 
attempts  only  to  state  a  cause  of  action  under  the 
Employers'  Liability  Law  of  the  State  of  /*  izona. 

The  plaintiff  in  error  objected  to  the  filing  of 
said  amended  complaint  upon  the  ground  that  said 
defendant  in  error  having  brought  his  original  ac- 
tion under  the  common  law  had  thereby  elected  to 
prosecute  his  action  under  said  law  and  was  thereby 
excluded  from  amending  by  stating  a  cause  of  ac- 
tion under  said  Employers'  Liability  Law. 

The  Court,  however,  overruled  said  objection  and 
entered  its  order  permitting  the  defendant  in  error 
to  file  his  proposed  second  amended  complaint  and 
giving  the  plaintiff  in  error  ten  days  within  which 
to  answer  said  amended  complaint. 

Thereafter  and  on  or  about  the  Twentieth  day  of 
December,  1921  the  plaintiff  in  error  filed  its  mo- 
tion to  strike  said  second  amended  complaint  upon 
the  ground  that  said  defendant  in  error  had  by 
bringing  his  original  action  under  the  common  law, 
elected  to  pursue  such  remedy  exclusively  and  was 


precluded  from  amending  his  complaint  so  as  to 
bring  his  action  under  said  Employers'  Liability 
Law,  and  that,  therefore,  said  second  amended  com- 
plaint was  wholly  surplusage  and  should  be  stricken. 
Said  motion  to  strike  was  by  the  Court  denied. 

Thereafter  and  on  or  about  the  17th  day  of  July, 
1922  the  defendant  in  error  filed  his  notice  and 
motion  for  leave  to  amend,  together  with  an  affi- 
davit in  support  thereof,  together  also  with  his  pro- 
posed third  amended  complaint,  to  which  motion 
plaintiff  in  error  filed  written  objections  on  or  about 
the  Twenty-fifth  day  of  July,  1922,  said  objections 
by  plaintiff  in  error  being  based  upon  the  ground 
that  the  affidavit  of  defendant  in  error  in  support  of 
his  motion  for  leave  to  amend  was  insufficient  to 
warrant  the  Court  in  granting  said  motion,  that  the 
third  amended  complaint  did  not  conform  nor  was  it 
in  accordance  with  the  affidavit  in  support  of  said 
motion,  and  upon  the  further  ground  that  at  the 
commencement  of  said  action  defendant  in  error 
elected  by  filing  his  complaint  in  the  Superior  Court 
of  the  State  of  Arizona  in  and  for  the  County  of 
Maricopa  under  the  common  law,  to  pursue  such 
common  law  remedy  exclusively  and  that  defendant 
in  error  was  bound  by  such  election.  The  trial 
court,  however,  granted  said  motion  to  amend  and 
made  its  order  permitting  the  filing  of  said  third 
amended  complaint. 

Beginning  on  or  about  the  Twenty-first  day  of 
May,  1923,  said  cause  was  tried  upon  the  third 
amended  complaint  before  the  Court  and  a  jury  and 
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on  the  Twenty-fifth  day  of  May,  1923  said  jury 
returned  a  verdict  in  favor  of  the  defendant  in 
error  and  against  the  plaintiff  in  error  in  the  sum 
of  $5,250.00,  and  upon  said  last  mentioned  date 
judgment  was  rendered  by  the  Court  upon  said 
verdict. 

That  at  the  beginning  of  the  trial  of  said  cause 
counsel  for  defendant  in  error  announced  that  he 
was  proceeding  under  the  third  amended  complaint 
on  file  in  said  action,  whereupon  counsel  for  the 
plaintiff  in  error  objected  to  the  introduction  of  any 
evidence  under  said  third  amended  complaint  upon 
the  ground  that  the  action  as  originally  commenced 
was  based  upon  the  alleged  negligence  of  plaintiff  in 
error  and  sought  a  recovery  upon  the  theory  of 
negligence,  and  that  subsequently  the  complaint  was 
amended  in  such  manner  that  now  under  said  third 
amended  complaint,  plaintiff  seeks  recovery  under 
what  is  known  as  the  Employer's  Liability  Law  of 
the  State  of  Arizona.  An  objection  to  the  same 
effect  was  made  by  counsel  for  plaintiff  in  error 
at  the  beginning  of  the  introduction  of  evidence  by 
defendant  in  error,  which  objection  was  by  the  Court 
overruled  and  it  was  stated  by  the  Court  that  said 
objection  should  go  to  all  the  testimony  that  was 
introduced  and  that  the  same  ruling  would  be  con- 
sidered as  having  been  made  and  excepted  to. 

Thereafter  plaintiff  in  error  moved  for  a  new 
trial  upon  the  following  grounds: 

That  the  court  erred  in  admitting  evidence  over 
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the  objection  of  the  defendant  and  excepted  to  by 
the  defendant. 

That  errors  of  law  occurred  at  the  trial  and  dur- 
ing the  progress  of  the  cause. 

That  the  court  erred  in  instructing  the  jury. 

That  the  court  erred  in  refusing  instructions  re- 
quested by  the  defendant. 

That  the  verdict  is  not  justified  by  the  evidence 
and  is  contrary  to  law. 

which  said  motion  was  on  the  Second  day  of  June, 
1923,  overruled,  and  it  is  from  the  order  overruling 
said  motion  for  a  new  trial  and  from  the  judgment 
rendered  in  this  case  as  aforesaid,  upon  which  this 
writ  of  error  is  based. 

ASSIGNMENTS  OF  ERROR. 
ASSIGNMENT   NO.  I. 

The  Court  erred  in  denying  defendant's  motion 
to  strike  from  the  files  the  second  cause  of  action 
set  forth  in  plaintiff's  First  Amended  Complaint 
for  the  following  reasons: 

That  the  plaintiff,  a  workman,  brought  suit  in 
the  Superior  Court  of  Maricopa  County,  Arizona, 
against  the  defendant,  his  employer,  asking  in  his 
original  complaint  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  while  in  the  service 
of  such  employer  and  based  such  action  upon  the 
alleged  negligence  of  the  defendant  under  the  com- 
mon law.    An  employee  who  is  injured  in  the  course 
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of  his  employment  in  what  is  designated  by  such  law 
as  a  hazardous  occupation  has  open  to  him  three 
separate  and  distinct  avenues  of  redress,  any  one  of 
which  he  may  pursue.  They  are :  The  common  law 
liability  for  negligence;  The  Employers'  Liability 
Law,  and  the  Compulsory  Compensation  Law. 

The  law  of  the  State  of  Arizona,  however,  pro- 
vides that  any  suit  brought  by  the  workman  for  a 
recovery  shall  be  held  to  be  an  election  to  pur- 
sue such  remedy  exclusively.  The  plaintiff  having 
chosen  to  bring  his  action  originally  under  the  com- 
mon law  has,  under  the  Arizona  statute,  elected  to 
pursue  that  remedy  exclusively  and  is  precluded 
fom  a  recovery  under  any  of  the  other  remedies 
theretofore  open  to  him.  The  second  cause  of  action 
set  forth  in  plaintiff's  First  Amended  Complaint 
attempts  expressly  to  state  facts  bringing  it  within 
the  Employers'  Liability  Law  of  the  State  of  Ari- 
zona. 

Inasmuch  as  plaintiff  was  precluded  from  a  re- 
covery under  such  Law  the  said  second  cause  of 
action  constitutes  surplusage  and  should  have  been 
stricken  and  the  Court  erred  in  refusing  to  strike 
the  same. 

ASSIGNMENT  NO.  IL 

The  Court  erred  in  denying  defendant's  motion 
to  strike  all  of  plaintiff's  Second  Amended  Com- 
plaint from  the  files  for  the  following  reason: 

In  plaintiff's  Second  Amended  Complaint  he  aban- 
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dons  entirely  his  cause  of  action  under  the  common 
law  and  seeks  recovery  entirely  under  the  Em- 
ployers' Liability  Law  of  the  State  of  Arizona.  As 
shown  in  Assignment  No.  L  it  is  our  theory  that 
the  plaintiff  was  precluded  from  bring  his  action 
under  the  Employers'  Liability  Law  and  for  that 
reason  his  Second  Complaint  was  surplusage  and 
should  have  been  stricken. 

ASSIGNMENT  NO.  IH. 

The  Court  erred  in  denying  defendant's  motion 
to  strike  from  the  files  plaintiff's  Third  Amended 
Complaint  for  the  following  reason: 

Such  Third  Amended  Complaint  seeks  recovery 
under  the  Employers'  Liability  Law.  The  only  dif- 
ference between  the  Second  Amended  Complaint 
and  the  Third  Amended  Complaint  is  a  change  in 
the  amount  sought  and  some  difference  in  the  in- 
juries alleged  to  have  been  sustained.  As  stated  in 
former  assignments,  our  contention  is  that  the 
plaintiff  is  precluded  from  bringing  his  action  under 
the  Employers'  Liability  Law  and  therefore  his 
Third  Amended  Complaint  constitutes  more  surplus- 
age and  should  have  been  stricken. 

ASSIGNMENT  NO  IV. 

The  Court  erred  in  overruling  defendant's  objec- 
tion to  the  introduction  by  the  plaintiff  of  any  testi- 
mony under  said  Third  Amended  Complaint  for  the 
reason  that  said  objections  were  specifically  based 


12 


upon  the  ground  that  the  plaintiff  having  instituted 
suit  against  the  defendant  under  the  common  law 
had  made  his  election  to  pursue  such  remedy  ex- 
clusively and  was  precluded  under  said  Third 
Amended  Complaint  which,  as  above  shown,  was 
based  upon  the  Employers'  Liability  Law  of  the 
State  of  Arizona. 

ASSIGNMENT  NO.  V. 

The  Court  erred  in  refusing  to  give  the  following 
instruction  requested  by  the  defendant; 

The  plaintiff  having  failed  to  prove  his  case, 
you  are  instructed  to  return  a  verdict  for  the 
defendant. 

for  the  following  reason: 

The  plaintiff  announced  at  the  opening  of  the 
case  that  he  was  proceeding  to  trial  upon  the  Third 
Amended  Complaint,  and  in  truth  and  in  fact  did 
proceed  during  the  trial  upon  said  Third  Amended 
Complaint,  which  said  Amended  Complaint  was,  as 
above  shown,  based  upon  the  Employers'  Liability 
Law  of  the  State  of  Arizona  and  not  upon  the  com- 
mon law  of  the  State  of  Arizona  and  not  upon  the 
common  law  liability. 

That  the  plaintiff  having  offered  no  evidence  in 
support  of  his  action  originally  instituted  under  the 
common  law  should  not  be  permitted  to  recover 
under  proof  of  facts  set  forth  in  his  complaint  based 
upon  the  Employers'  Liability  law,  for  the  reason 
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that  under  our  theory  of  the  case  plaintiff  was  pre- 
cluded from  pursuing  any  remedy  other  than  that 
originally  adopted  and  therefore  the  Court  erred  in 
refusing  the  instruction  for  a  directed  verdict. 

ASSIGNMENT  NO.  VI. 

The  Court  erred  in  instructing  the  jury  in  the 
following  language : 

The  action  is  based  upon  what  is  known  as 
the  Arizona  Employers'  Liability  Act. 

Under  the  Arizona  Employers'  Liability  Act, 
the  plaintiff,  in  order  to  recover,  must  show;^ 
first,  that  the  plaintiff  was  in  the  employ  of  the 
defendant ;  second,  that  the  master  was  engaged 
in  one  of  the  hazardous  occupations  which  I  will 
explain  to  you  by  reading  the  Arizona  statutes 
upon  the  subject,  and  that  the  employment  by 
the  master  of  the  servant,  that  is,  the  plaintiff 
in  this  case,  was  in  such  a  hazardous  occu- 
pation. 

Under  the  law  of  the  State  of  Arizona,  the 
Employers'  Liability  Act,  the  labor  and  service 
of  a  workman  at  manual  and  mechanical  labor 
in  the  employment  of  any  person,  firm,  asso- 
ciation, company  or  corporation  in  mills,  shops, 
works,  yards,  plants  and  factories  where  steam, 
electric  or  any  other  mechanical  power  is  used 
to  operate  machinery  and  appliances  in  and 
about  such  premises  is  service  in  a  hazardous 
occupation  within  the  meaning  of  said   Em- 
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ployers  Liability  Act.  The  Employers'  Liability 
Act  covers  other  occupations  but  you  are  con- 
cerned solely  with  the  question  as  to  whether  or 
not  the  plaintiff  was  employed  by  the  defendant 
and  engaged  in  labor  and  service  in  and  about 
a  plant,  works  or  yards  where  mechanical 
power  was  used  to  operate  machinery  and  ap- 
paratus in  and  about  such  premises. 

and  in  further  instructing  the  jury  as  follows: 

Prior  to  the  passage  of  the  Employers'  Lia- 
bility Act,  the  master  was  liable  only  where  the 
master  had  been  guilty  of  some  negligence. 
Otherwise,  there  was  no  liability.  Under  the 
Employers'  Liability  Act,  that  law  has  been 
changed  and  in  order  for  a  plaintiff  to  recover, 
he  does  not  have  to  show  that  his  injury,  if  any 
injury  is  proved,  was  caused  by  an  accident  due 
to  the  negligence  of  the  master (  defendant). 
In  other  words,  in  this  case,  in  order  to  entitle 
the  plaintiff  to  recovery,  it  is  not  necessary 
that  the  plaintiff  should  prove  that  the  defend- 
ant, Twohy  Brothers,  was  negligent  in  some 
manner  or  form. 


and  in  further  instructing  the  jury  as  follows: 

You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  from  a  preponderance  of  the 
evidence  that  on  or  about  the  25th  day  of 
March,  1921,  the  plaintiff,  Walter  Rogers,  was 
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in  the  employ  of  and  was  employed  by  the  de- 
fendant, Twohy  Brothers,  at  and  in  their  mill, 
shop,  works,  yard,  plant  or  factory  where  me- 
chanical power  was  used,  as  heretofore  stated 
and  defined  in  the  Employers'  Liability  Act  of 
Arizona,  and  that  his  duty  under  such  employ- 
ment required  him  to  be  in  and  about  such  place 
and  in  the  performance  of  his  duty  under  such 
employment  the  said  Walter  Rogers,  without 
any  negligence  on  his  part,  received  any  per- 
sonal injury,  as  alleged  in  his  complaint  herein, 
which  injury  was  occasioned  by  an  accident 
arising  out  of  and  in  the  course  of  his  labor, 
service  and  employment  and  was  due  to  a  con- 
dition or  conditions  of  plaintiff's  occupation  or 
employment,  then  the  court  instructs  you  that 
under  those  facts,  if  you  find  them  to  be  facts, 
that  plaintiff  is  entitled  to  a  verdict  against 
the  defendant  in  some  amount  of  money  which 
would  be  reasonably  sufficient  in  dollars  and 
cents  to  compensate  the  plaintiff  for  the  in- 
juries thus  sustained  by  him. 

for  the  reason  that  all  of  the  foregoing  instructions 
are  based  upon  the  Employers'  Liability  Law.  The 
plaintiff  having  brought  his  action  originally  under 
the  common  lav/  and  by  so  doing  having  elected  to 
pursue  such  remedy  exclusively  is  not  entitled  to  a 
recovery  under  the  Employers'  Liability  Law.  The 
foregoing   instructions  being   based   entirely   upon 
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the  Employers'  Liability  Law  and  directing  a  re- 
covery upon  proof  of  such  facts  were  erroneous. 

ARGUMENT. 

All  of  the  foregoing  assignments  of  error  will  be 
considered  together  for  the  reason  that  they  all  go 
to  the  same  basic  principle,  i.  e.,  that  the  defendant 
in  eror  having  instituted  his  suit  for  damages  for 
personal  injuries  under  the  common  law,  thereby 
made  his  election  of  rem.edies  and  was  excluded 
from  changing  his  action,  and  that  the  Court  in 
permitting  an  amendment  whereby  he  substituted 
an  action  under  the  Employers'  Liability  Lav/,  and 
in  permitting  him  to  go  to  trial  upon  such  action 
and  in  rendering  judgment  thereon,  committed  er- 
rors which  impel  a  reversal  of  this  action. 

REMEDIES  OF  A  WORKMAN 
WHEN  INJURED  WHILE  EN- 
GAGED IN  AN  OCCUPATION 
DECLARED  AND  DETERMINED 
TO  BE  HAZARDOUS. 

It  becomes  necessary  to  determine  what  actions 
were  available  to  the  defendant  in  error  before  he 
instituted  his  suit,  and  in  so  doing  an  examination 
of  the  Constitution  of  the  State  of  Arizona  and  the 
statutes  enacted  in  conformity  with  certain  man- 
dates therein,  is  enlightening. 

Article  XVIII  of  the  Constitution  of  the  State  of 
Arizona  is  entitled  ''Labor"  and  contains  all  of  the 
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organic  law  of  the  State  of  Arizona  upon  that  sub- 
ject. 

Section  7  of  said  Article  XVIII  of  the  Constitu- 
tion contains  a  mandate  requiring  the  Legislature 
to  enact  an  Employers'  Liability  Law,  and  reads  as 
follows : 

"SECTION  7.  To  protect  the  safety  of  em- 
ployees in  all  hazardous  occupations,  in  mining, 
smelting,  manufacturing,  railroad  or  street 
railway  transportation,  or  any  other  industry 
the  Legislature  shall  enact  an  Employer's  Li- 
ability law,  by  the  terms  of  which  any  em- 
ployer, whether  individual,  association,  or  cor- 
poration shall  be  liable  for  the  death  or  injury, 
caused  by  any  accident  due  to  a  condition  or 
conditions  of  such  occupation,  of  any  employee 
in  the  service  of  such  employer  in  such  hazard- 
ous occupation,  in  all  cases  in  which  such  death 
or  injury  of  such  employee  shall  not  have  been 
caused  by  the  negligence  of  the  employee  killed 
or  injured." 

Section  8  of  said  Article  contains  a  mandate  re- 
quiring the  Legislature  to  enact  a  Workman's  Com- 
pulsory Compensation  law,  and  reads  as  follows: 

''SECTION  8.  The  Legislature  shall  enact 
a  Workmen's  Compulsory  Compensation  law 
applicable  to  workmen  engaged  in  manual  or 
mechanical  labor  in  such  employments  as  the 
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Legislature  may  determine  to  be  especially 
dangerous,  by  which  compulsory  compensation 
shall  be  required  to  be  paid  to  any  such  work- 
man by  his  employer,  if  in  the  course  of  such 
employment  personal  injury  to  any  such  work- 
man from  any  accident  arising  out  of,  and  in 
the  course  of,  such  employment  is  caused  in 
whole,  or  in  part,  or  is  contributed  to,  by  a 
necessary  risk  or  danger  of  such  employment, 
or  a  necessary  risk  or  danger  inherent  in  the 
nature  thereof,  or  by  failure  of  such  employer, 
or  any  of  his  or  its  officers,  agents,  or  employee, 
or  employees,  to  exercise  due  care,  or  to  comply 
with  any  affecting  such  employment ;  Provided, 
that  it  shall  be  optional  with  said  employee  to 
settle  for  such  such  compensation,  or  retain  the 
right  to  sue  said  employer  as  provided  by  this 
Constitution." 

EMPLOYERS  LIABILITY  LAW. 

Complying  with  the  mandate  contained  in  Section 
7,  above  quoted,  of  the  Constitution,  the  Legislature 
of  the  State  of  Arizona  enacted  Chapter  VI  Title 
14,  Revised  Statutes  of  Arizona,  1913,  known  as  the 
Employers'  Liability  Law  of  the  State  of  Arizona, 
being  Sections  3153  to  3162  inclusive.  Revised 
Statutes  of  Arizona,  1913. 

Section  3153  declares  the  act  to  be  an  Employers' 
Liability  Law  as  prescribed  by  Section  7,  Article 
XVIII  of  the  State  Constitution. 
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Section  3154  is  as  follows: 

"That  to  protect  the  safety  of  employees  in 
all  hazardous  occupations  in  mining,  smelting, 
manufacturing,  railroad,  or  street  railway 
transportation,  or  any  other  industry,  as  pro- 
vided in  said  section  7  of  article  XVIII  of  the 
state  constitution,  any  employer,  whether  indi- 
vidual, association,  or  corporation,  shall  be 
liable  for  the  death  or  injury,  caused  by  any 
accident  due  to  a  condition  or  conditions  of  such 
occupation,  of  any  employee  in  the  service  of 
such  employer  in  such  hazardous  occupation, 
in  all  cases  in  which  such  death  or  injury  of 
such  employee  shall  not  have  been  caused  by  the 
nepligence  of  the  employee  killed  or  injured." 

Section  3155  is  as  follows: 

"The  labor  and  services  of  workmen  at  man- 
ual and  mechanical  labor,  in  the  employment  of 
any  person,  firm,  association,  company,  or  cor- 
poration, in  the  occupations  enumerated  in  the 
next  section  hereof,  are  hereby  declared  and  de- 
termined to  be  service  in  a  hazardous  occupa- 
tion within  the  meaning  of  the  terms  of  the  pre- 
ceding section. 

By  reason  of  the  nature -and  conditions  of, 
and  the  means  used  and  provided  for  doing 
the  work  in,  said  occupations,  such  service 
is  especially  dangerous  and  hazardous  to  the 


20 


workmen  therein,  because  of  risks  and  hazards 
which  are  inherent  in  such  occupations  and 
which  are  unavoidable  by  the  workmen  there- 
in." 

Section  3156  enumerates  the  various  occupations 
declared  to  be  hazardous  within  the  meaning  of  the 
Act. 

Section  3157  requires  the  employer  to  adopt  rules 
for  the  safety  of  employees. 
Section  3158  is  as  follows: 

''3158     When  in  the  course  of  work  in  any  of 

the  employments  or  occupations  enumerated  in 
the  preceding  section,  personal  injury  or  death 
by  any  accident  arising  out  of  and  in  the  course 
of  such  labor,  service  and  employment,  and  due 
to  a  condition  or  conditions  of  such  occupation 
or  employment,  is  caused  to  or  suffered  by  any 
workmian  engaged  therein,  in  all  cases  in  which 
such  injury  or  death  of  such  employee  shall  not 
have  been  caused  by  the  negligence  of  the  em- 
ployee killed  or  injured,  then  the  employer  of 
such  employee  shall  be  liable  in  damages  to  the 
employee  injured,  or,  in  case  death  ensues,  to 
the  personal  representative  of  the  deceased  for 
the  benefit  of  the  surviving  widow  or  husband 
and  children  of  such  employee;  and,  if  none, 
then  to  such  employee's  parents;  and,  if  none, 
then  to  the  next  of  kin  dependent  upon  such 
employee,  and,  if  none,   then  to  his  personal 
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representative  for  the  benefit  of  the  estate  of 
the  deceased." 

Section  3159  modifies  the  defenses  of  contributory 
negligence  and  assumption  of  risk. 

Section  3160  makes  contracts  against  liability 
void. 

Section  3161  provides  the  rate  of  interest  pend- 
ing appeals. 

Section  3162  fixes  the  limitation  of  actions  under 
the  act  to  two  years. 

WORKMEN'S   COMPULSORY   COMPEN- 
SATION LAW. 

Complying  with  the  mandate  contained  in  Section 
8,  above  quoted,  of  the  Constitution,  the  Legislature 
enacted  Chapter  VII,  Title  14,  of  the  Revised  Stat- 
utes of  Arizona,  1913,  being  Sections  3163  to  3179 
inclusive,  of  said  Statutes. 

Section  3163  declares  the  act  to  be  a  Workman's 
Compulsory  Compensation  Law  as  provided  by  Sec- 
tion 8,  Article  XVIII  of  the  State  Constitution. 

Section  3164  is  as  follows: 

"3164.  Compulsory  compensation  shall  be 
paid  by  his  employer  to  any  workman  engaged 
in  any  employment  declared  and  determined  as 
in  the  next  section  hereof  (as  provided  in  Sec. 
8  of  Article  XVIII  of  the  State  Constitution)  to 
be  especially  dangerous,  whether  said  employer 
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be  a  person,  firm,  association,  company,  or  cor- 
poration, if  in  the  course  of  the  employment  of 
said  employee  personal  injury  thereto  from  any 
accident  arising  out  of,  and  in  the  course  of, 
such  employment  is  caused  in  whole,  or  in  part, 
or  is  contributed  to,  by  a  necessary  risk  or 
danger  inherent  in  the  nature  thereof,  or  by 
failure  of  such  employer,  or  any  of  his  or  its 
officers,  agents,  or  employee  or  employees,  to 
exercise  due  care,  or  to  comply  with  any  law 
affecting  such  employment." 

Section  3165  enumerates  the  various  employments 
declared  to  be  especially  dangerous  within  the  mean- 
ing of  the  act. 

Section  3166  is  as  follows: 


''3166.  In  case  such  employee  or  his  per- 
sonal representative  shall  refuse  to  settle  for 
such  compensation  (as  provided  in  Sec.  8  of 
Article  XVIII  of  the  State  Constitution)  and 
chooses  to  retain  the  right  to  sue  said  employer, 
(as  provided  in  any  law  provided  for  in  Sec.  7, 
Article  XVIII  of  the  State  Contintution)  he 
may  so  refuse  to  settle  and  may  retain  said 
right." 

Section  3167  refers  to  the  degree  of  care  to  be 
exercised  by  employers  in  protecting  the  safety  of 
employees. 

Section  3168  declares  the  common-law  doctrine 
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of  no  liability  without  fault  to  be  abrogated  in  Ari- 
zona insofar  as  it  shall  be  sought  to  be  applied  to 
accidents  mentioned  in  the  Act. 
Section  3169  is  as  follows: 

"3169.  When,  in  the  course  of  work  in  any 
of  the  employments  described  in  the  third  sec- 
tion above,  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  such  labor,  service, 
or  employment,  is  caused  to  or  suffered  by  any 
workman  engaged  therein,  by  any  risk  or  fail- 
ure specified  in  section  66  (Par.  3164)  hereof, 
then  such  employer  shall  be  liable  to  and  must 
make  and  pay  compensation  to  the  workman  in- 
jured, and  his  personal  representative,  when 
death  ensues,  for  the  benefit  of  the  estate  of  the 
deceased,  for  such  injury  at  the  rates  and  in 
the  manner  hereinafter  set  out  in  this  chapter ; 

Provided,  that  the  employer  shall  not  be  liable 
under  this  chapter  in  respect  of  any  injury 
which  does  not  disable  the  workman  for  a  period 
of  at  least  two  weeks  after  the  date  of  the  acci- 
dent from  earning  full  Vv'ages  at  the  work  at 
which  he  was  employed,  at  the  time  of  the  in- 
jury; and  provided,  further,  that  the  employer 
shall  not  be  liable  under  this  chapter  in  case  the 
employee  refuses  to  settle  for  such  compensa- 
tion and  retains  his  right  to  sue  as  provided  in 
section  68  (Par.  3166)  of  this  title." 
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Section  3170  prescribes  the  schedule  of  compensa- 
tion to  be  paid  under  the  Act.   - 

Section  3171  relates  to  medical  examinations  of 
injured  workmen. 

Section  3172  relates  to  the  notice  to  be  given 
by  the  workman  of  injuries. 

Section  3173  relates  to  arbitration  of  claims  and 
to  the  reference  of  such  claims  to  the  Attorney  Gen- 
eral of  the  State  and  to  the  method  of  bringing  suit 
for  compensation. 

Section  3174  refers  to  the  preferential  character 
of  claims  of  workmen  and  provides  that  such  claims 
shall  not  be  subject  to  execution  or  attachment  and 
shall  not  be  assignable  by  the  workman. 

Section  3175  provides  for  the  procedure  in  case 
the  workman  be  mentally  incompetent. 

Section  3176  is  as  follows: 

''3176.  This  chapter  shall  be  construed  as  a 
continuation  of  the  law  contained  in  Chapter 
XIV  of  the  laws  of  the  First  Legislature  of  the 
State  of  Arizona,  Second  Session.  All  workmen 
employed  by  an  employer  at  manual  and  me- 
chanical labor  of  the  kinds  defined  in  section 
67  (Par.  3165)  of  this  chapter  shall  be  deemed 
and  held  in  law  to  be  employed  and  working 
subject  to  the  provisions  of  this  chapter,  and 
the  employer  and  the  workman  shall  alike  be 
bound  by  and  shall  have  each  and  every  benefit 
and  right  given  in  this  chapter  the  same  as  if  a 
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mutual  contract  to  that  effect  were  entered  into 
between  the  employer  and  the  workman  at  any 
time  before  the  happening  of  any  accident.  It 
shall  be  lawful,  however,  for  the  employer  and 
workman  to  disaffirm  an  employment  under  the 
provisions  of  this  chapter  by  written  contract 
between  them  or  by  written  notice  by  one  to  and 
served  upon  the  other  to  that  effect  before  the 
day  of  the  accident; 

Provided,  such  written  contract  does  not  pro- 
vide for  less  compensation  than  as  provided  in 
this  chapter.  And  in  the  absence  of  such  writ- 
ten contract  or  written  notice,  served  as  above 
provided,  it  shall  be  taken  and  held  that  the 
employment  and  service  is  under  this  chapter; 
and  the  same  shall  be  the  sole  measure  of  their 
respective  rights  and  liabilities  when  and  as 
provided  in  this  chapter; 

Provided,  if,  after  the  accident,  either  the 
employer  or  the  workman  shall  refuse  to  make 
or  accept  compensation  under  this  chapter  or  to 
proceed  under  or  rely  upon  the  provisions  here- 
of for  relief,  then  the  other  may  pursue  his 
remedy  or  make  his  defense  under  other  exist- 
ing statutes,  the  State  Constitution,  or  the  com- 
mon law,  except  as  herein  provided,  as  his 
rights  may  at  the  time  exist.  .  Any  suit  brought 
by  the  workman  for  a  recovery  shall  be  held  as 
an  election  to  pursue  such  remedy  exclusively.^^ 
(Italics  ours) 
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Section  3177  is  as  follows: 

"3177.  Any  employer  employing  workmen 
to  perform  labor  or  services  of  other  kinds  than 
as  defined  in  this  chapter,  and  such  workmen 
and  employees  may,  by  agreement,  at  any  time 
during  the  employment,  accept  and  adopt  the 
provisions  of  this  chapter  as  to  liability  for  ac- 
cident, compensation,  and  the  methods  and 
means  of  paying  and  securing  and  enforcing 
the  same.  And  in  every  such  case  the  provis- 
ions of  this  chapter  shall  be  taken  in  law  and 
fact  to  bind  the  parties  as  fully  as  if  they  were 
specifically  mentioned  and  embraced  in  the  pro- 
visions of  this  chapter." 

Section  3178  is  as  follows: 

"3178.  This  chapter  is  remedial  in  its  pur- 
pose and  shall  be  construed  and  applied  so  as  to 
secure  promptly  and  without  burdensome  ex- 
pense to  the  workman  the  compensation  herein 
provided  and  apportioned  so  as  to  provide  sup- 
port during  the  periods  named  for  the  loss  of 
ability  to  earn  full  wages." 

Section  3179  is  as  follows: 

"3179.  Nothing  in  this  chapter  shall  be 
deemed  or  taken  to  repeal  or  affect  in  any  way 
any  other  acts  or  laws  passed  by  the  first  legis- 
lature of  the  State  of  Arizona,  and  in  so  far  as 
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refers  to  the  same  subject  in  other  acts  it  shall 
be  deemed  to  be  cumulative  only." 

Construing  these  statutes  the  Supreme  Court  of 
the  State  of  Arizona  has  said: 

"Under  the  laws  of  Arizona,  an  employee 
who  is  injured  in  the  course  of  his  employment 
has  open  to  him  three  avenues  of  redress,  any 
one  of  which  he  may  pursue  according  to  the 
facts  of  his  case.  They  are :  ( 1 )  The  common- 
law  liability  relieved  of  the  fellow-servant  de- 
fense and  in  which  the  defenses  of  contributory 
negligence  and  assumption  of  risk  are  ques- 
tions to  be  left  to  the  jury.  Const.,  sees.  4,  5, 
art.  18.  (2)  Employers'  liability  law,  which 
applies  to  hazardous  occupations  where  the  in- 
jury or  death  is  not  caused  by  his  own  negli- 
gence. Const.,  sec  7,  art.  18.  (3)  The  com- 
pulsory compensation  law,  applicable  to  espe- 
cially dangerous  occupations,  by  which  he  may 
recover  of  the  employer.  Const.,  sec.  8,  art. 
18."  Consolidated  Ariz.  S.  Co.  vs.  Ujack  15 
Ariz.  382;  138  Pac  465. 

The  foregoing  construction  by  the  Supreme  Court 
of  the  State  of  Arizona  of  the  laws  relating  to  the 
remedies  of  an  injured  workman  has  not  been 
changed  nor  modified  by  that  tribunal,  and  it  is, 
therefore,  safe  to  proceed  upon  the  hypothesis  that 
the  injured   workman   has,   assuming  that   he   re- 
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ceived  his  injuries  while  engaged  in  a  hazardous 
occupation  as  declared  and  defined  by  the  law,  the 
three  remedies  above  named  from  which  to  choose. 
It  remains  to  be  seen  when  and  in  what  manner  the 
workman  is  required  under  the  law  to  elect  which 
of  the  three  remedies  he  will  pursue  and  when  such 
election  becomes  final  and  conclusive. 

THE  BRINGING  OF  A  SUIT  IS 
THE  DECISIVE  ACT  WHICH  CON- 
STITUTES AN  EXCLUSIVE  ELEC- 
TION OF  REMEDIES. 

The  provisions  of  the  constitution  are  silent  as  to 
when  an  election  shall  be  made,  except  insofar  as 
such  election  may  be  affected  by  the  following  lan- 
guage found  in  Section  8,  Article  XVIII  of  the  Con- 
stitution. 

^'Provided,  that  it  shall  be  optional  with  said 
employee  to  settle  for  such  compensation,  or  re- 
tain the  right  to  sue  said  employer  as  provided  , 
by  this  Constitution." 

Section  14  of  the  Workman's  Compulsory  Com- 
pensation Act,  being  Paragraph  3176  of  the  Revised 
Statutes  of  Arizona,  1913,  reads  as  follows: 

''Sec.  14.  This  act  shall  take  effect  on  the 
1st  day  of  September,  1912;  and  ten  days  from 
and  thereafter,  it  shall  be  taken  and  held  in 
law  that  all  workmen  then  in  the  employ,  and 
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all  workmen  afterward  employed  by  an  em- 
ployer at  manual  and  mechanical  labor  of  the 
kinds  defined  in  section  3  of  this  act,  are  em- 
ployed and  working  under  this  act,  and  the 
employer  and  workman  shall  alike  be  bound  by 
and  shall  have  each  and  every  benefit  and  right 
given  in  this  act  the  same  as  if  a  mutual  con- 
tract to  that  effect  were  entered  into  between 
the  employer  and  the  workman  at  any  time  be- 
fore the  happening  of  the  accident.  It  shall  be 
lawful,  however,  for  the  employer  or  workman 
to  disaffirm  an  employment  under  the  provis- 
ions of  this  act  by  written  contract  between 
them,  or  by  written  notice  by  one  to,  and  served 
upon,  the  other  to  that  effect  before  the  day  of 
the  accident;  provided,  that  such  written  con- 
tract does  not  provide  for  less  compensation 
than  as  provided  in  this  act.  And  in  the  ab- 
sence of  such  written  contract  or  written  notice, 
served  as  above  provided,  it  shall  be  taken  and 
held  that  the  employment  and  service  is  under 
this  act ;  and  the  same  shall  be  the  sole  measure 
of  their  respective  rights  and  liabilities  when 
and  as  provided  in  this  act;  provided,  if,  after 
the  accident,  either  the  employer  or  the  work- 
man shall  refuse  to  make  or  accept  compensa- 
tion under  this  act  or  to  proceed  under  or  rely 
upon  the  provisions  hereof  for  relief,  then  the 
other  may  pursue  his  remedy  or  make  his  de- 
fense under  other  existing  statutes,  the  state 
Constitution  or  the  common  law,  except  as  here- 
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in  provided,  as  his  rights  may  at  the  time  exist. 
Any  suit  brought  by  the  workman  for  a  re- 
covery shall  be  held  as  an  election  to  pursue 
such  remedy  exclusively."     (Italics  ours) 

It  is  apparent  from  a  reading  of  the  last  quoted 
section  that  it  was  the  intention  of  the  legislature 
to  make  the  provisions  of  the  Workman's  Compul- 
sory Compensation  Law  a  part  of  the  contract  of 
employment  between  the  employer  and  employee, 
where  the  work  engaged  in  was  hazardous  as  de- 
fined by  said  Workman's  Compensation  Act,  unless 
either  the  employer  or  employee  should  by  a  written 
notice,  disaffirm  any  intention  of  coming  within 
such  Act. 

However,  it  has  been  determined  by  the  Supreme 
Court  of  the  State  of  Arizona  in  the  case  of  Consoli- 
dated Ariz.  S.  Co.  V.  Ujack,  supra,  that  any  expres- 
sion in  the  Workman's  Compulsory  Compensation 
Act  that  seemingly  requires  that  the  employee  shall 
elect  in  advance  of  his  injury  his  remedy,  is  uncon- 
stitutional in  the  light  of  the  language  found  in 
Section  8,  Article  XVIII  of  th  eConstitution,  reading 
as  follows : 

"Provided,  that  it  shall  be  optional  with  said 
employee  to  settle  for  such  compensation,  or  re- 
tain the  right  to  sue  said  employer  as  provided 
by  this  Constitution." 

We  may,  therefore,  consider  it  to  be  settled  law 
that  the  injured  workman  has  a  constitutional  right 
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after  he  has  been  injured,  to  either  accept  the  com- 
pensation prescribed  by  the  Workman's  Compulsory 
Compensation  Act  or  to  sue  his  employer  as  pro- 
vided by  the  Constitution, — that  is,  either  at  com- 
mon law  or  under  the  Employers  Liability  Law. 

In  taking  this  view  of  the  rights  of  the  workman 
we  find  that  the  Legislature  in  the  last  part  of 
Section  14  of  the  Workman's  Compulsory  Compensa- 
tion Act,  above  quoted,  provides  as  follows: 

"Any  suit  brought  by  the  workman  for  a  re- 
covery shall  be  held  as  an  election  to  pursue 
such  remedy  exclusively.^' 

This  language  is  in  consonance  with  the  provisions 
of  the  Constitution  and  clearly  and  unequivocally 
states  when  and  in  what  manner  an  election  shall 
be  made  and  the  effect  of  such  an  election.  The 
bringing  of  a  suit  is  an  election  by  the  workman. 
The  effect  of  such  election  is  to  exclude  all  other 
remedies.  This  language  of  the  statute  is  so  simple 
and  clear  as  to  require  no  construction  by  the 
courts. 

However,  the  Supreme  Court  of  the  State  of  Ari- 
zona is  discussing  the  question  of  election  in  the  case 
of  Consolidated  Ariz.  S.  Co.  v.  Ujack,  supra,  in  an 
opinion  written  by  Judge  ROSS  has  the  following 
to  say: 

'The  last  sentence  of  Section  14  reads: 

'Any  suit  brought  by  the  workman  for  a  re- 
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^covery  shall  be  held  as  an  election  to  pursue 
tains  a  plain  declaration  of  the  Legislature  tha^ 
such  remedy  exclusively."  This  sentence  con- 
the  employee  is  at  liberty  to  pursue  any  of  the 
remedies  provided  by  lav^  until  he  adopts  one  by 
instituting  a  suit  for  redress,  when  the  one 
adopted  becomes  exclusive'." 

And  Judge  CUNNINGHAM  in  an  opinion  dissent- 
ing in  part  in  the  foregoing  case,  uses  the  following 
language : 

"If,  after  the  accident,  he  fails  to  claim  the 
statutory  compensation  in  the  manner  and 
within  the  time  prescribed,  and  if  he  has 
claimed  the  compensation  and  fails  to  shovv^ 
that  the  employer  and  he  have  failed  or  re- 
fused to  adjust  all  questions  that  have  arisen 
between  them  in  one  of  the  modes  prescribed, 
such  failures  to  make  due  claim  or  to  settle  the 
questions  clearly  operate  as  defenses,  but  the 
commencement  of  such  suit  shall  he  held  an 
election  to  pursue  such  remedy  exclusively,  and 
no  other  remedy  is  thereafter  available  to  him. 
(Italics  ours)  If,  upon  the  other  hand,  he  com- 
mences an  action  for  the  recovery  of  damages, 
without  regard  to  the  provisions  of  the  act, 
then  he  is  not  permitted  to  abandon  such  suit 
and  resort  to  his  statutory  remedy  to  enforce 
the  compensation  prescribed  by  the  act." 
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Prior  to  the  adoption  of  the  Constitution  of  the 
State  of  Arizona  the  injured  workman  was  limited 
in  his  recovery  to  the  remedy  afforded  under  the 
common  law  based  upon  negligence  of  the  employer, 
and  subject  to  the  defenses  afforded  by  that  law  to 
such  employer.  By  the  adoption  of  the  Workman's 
Compulsory  Compensation  Law  and  the  Employers' 
Liability  Law,  the  workman  engaged  in  a  hazardous 
occupation  was  given  remedies  theretofore  unknown 
to  our  law,  and  remedies  not  based  upon  any  wrong 
upon  the  part  of  the  employer,  and  subject  to  no 
defenses  save  the  defense  that  ,the  injury  was  caused 
by  the  negligence  of  the  injured. 

However,  the  new  remedies  granted  to  the  work- 
man, being  strictly  statutory  in  character,  the  work- 
man must  bring  himself  within  the  clear  provisions 
of  the  law  before  he  will  be  permitted  to  recover 
under  the  statutory  remedy. 

In  this  instance,  the  statute  in  express  language 
and  without  conditions  or  limitations  attached  to 
the  rule,  says,  that  the  bringing  of  an  action  con- 
stitutes an  election  and  that  this  election  is  con- 
clusive. The  defendant  in  error  by  his  own  volun- 
tary act  excluded  the  remedy  afforded  by  the  Em- 
ployers' Liability  Law  from  the  remedies  available 
by  electing  to  bring  suit  under  the  common  law. 

STATUTE  DECLARING  BRINGING  OF 
SUIT  AN  ELECTION  OF  REMEDY  IS      ■ 
MERELY   DECLARATORY   OF   RULE 
GENERALLY  ADOPTED. 
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The  Legislature  of  the  State  of  Arizona  in  declar- 
ing by  the  statute  above  mentioned  that  the  bringing 
of  a  suit  should  constitute  an  election  of  one  of  the 
co-existing  remedies  merely  adopted  the  rule  gener- 
ally recognized.  It  has  been  held  by  numerous  courts 
that  the  commencing  of  an  action  to  enforce  one  of 
two  or  more  remedial  rights  arising  out  of  th^  ^same 
facts  is  such  a  decisive  act  as  constitutes  a  conclusive 
election  barring  a  subsequent  prosecution  of  incon- 
sistent remedial  rights. 

Eilers  Music  House  v.  Douglass, 

156  Pac.  937.  *  (Wash.) 
Grizzard  v.  Fite, 

191  S.  W.  969.     (Tenn.) 
Frisch  v.  Wells, 

86  N.  E.  775.     (Mass.) 

Stinson  v.  Sneed, 

163  S.  W.  989  (Tex.) 

Farwell  v.  Myers, 

26  N.  W.  328.     (Mich.) 
Missouri  Pac.  Ry.  Co.  v.  Henrie, 

65  Pac.  665  (Kan.) 
Blaker  v.  Morse, 

55  Pac.  274.    (Kan.) 
Sweet  V.  Montpelier  Sav.  Bk.  &  T.  Co. 

77  Pac.  538,    (Kan.) 

Robb  V.  Vos, 
15  S.  Ct.  4; 
155  U.  S.  13. 
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City  Nat'l  Bank  of  Saratoga  Springs  v.  Wetsel, 

88  N.  Y.  S.  1079.    (N.  Y.) 
Wright-Barrett  &  Stilwell  Co.  v.  Robinson, 

82  N.  W.  632    (Minn.) 
Kennedy  v.  Manry, 

66  S.  E.  29    (Ga.) 
Blank  v.  Independent  Ice  Co., 

133  N.  W.  344    (Iowa.) 

NO  SHOWING  MADE  BY  DEFENDANT 
IN  ERROR  IN  EFFORT  TO  ESCAPE 
THE  EFFECT  OF  HIS  ELECTION  BY 
BRINGING  SUIT  UNDER  THE  COM- 
MON LAW. 

We  contend  that  the  language  of  the  statute  when 
it  says  ''any  suit  brought  by  the  workman  for  a  re- 
covery shall  be  held  as  an  election  to  pursue  such 
remedy  exclusively,"  admits  of  no  qualifications  or 
exceptions  and  that  one  who  voluntarily  brings  a 
suit  at  common  law  thereby  makes  his  exclusive 
election  and  cannot  thereafter  by  amendment  or 
otherwise,  substitute  any  other  action  for  the  one 
brought. 

However,  it  may  be  contended  that  where  the  suit 
is  brought  under  a  misapprehension  of  the  facts  or 
of  the  law  that  the  plaintiff  should  have  a  right  to 
rectify  such  mistake  by  substitution  of  causes  of 
action.  While  we  do  not  agree  that  there  is  any 
such  right  under  a  statute  where  the  language  is 
so  clear  and  explicit  as  we  find  here,  yet  we  say 
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that  even  if  such  be  the  law,  the  defendant  in  error 
has  not  brought  himself  within  the  requirements  of 
the  law  with  respect  to  such  substitution.  A  care- 
ful analysis  of  the  facts  related  in  the  several 
amended  complaints  shows  conclusively  that  there 
was  no  material  difference  insofar  as  the  facts 
surrounding  the  injury  are  concerned,  between  the 
original  complaint  filed  under  the  common  law  and 
the  several  amended  complaints.  Furthermore,  the 
defendant  in  error  was  in  as  good  a  position  to  know 
of  the  facts  and  circumstances  at  the  time  he  filed 
his  original  complaint  based  upon  the  common  law, 
as  he  was  at  any  subsequent  time.  He  was  not  de- 
pendent upon  anyone  other  than  himself  for  his 
knowledge  of  the  facts  and  circumstances.  At  the 
time  he  filed  his  original  complaint  these  facts  and 
circumstances  were  fresh  in  his  memory.  Further- 
more, at  no  time  or  place  has  the  defendant  in  error 
alleged  either  in  his  pleadings  or  affidavits  in  sup- 
port of  his  amendments  that  he  acted  in  ignorance 
of  either  the  facts  or  the  law,  except  that  defendant 
in  error  claimed  to  be  in  ignorance  of  the  character 
and  severity  of  the  injuries  received,  and  upon  such 
lack  of  information  asked  the  privilege  of  amend- 
ment. This  lack  of  information,  of  course,  has  no 
bearing  upon  his  right  of  recovery.  We  believe  it 
to  be  the  rule  upheld  by  authority  and  supported  by 
reason  that  to  escape  the  effect  of  an  election  made 
by  bringing  suit,  it  is  incumbent  upon  the  one  seek- 
ing to  do  so  to  show  that  at  the  time  of  the  insti- 
tution of  the  suit  he  was  ignorant  of  either  the  facts 


37 


or  the  law.  Baker  v.  Brown  Shoe  Co.,  95  S.  W.  808. 
A  party  having  two  inconsistent  remedies  is 
bound  by  an  election  made  with  full  knowledge  of 
the  facts  and  cannot  thereafter  pursue  the  other 
remedy  merely  because  it  promises  better  results. 
Blaker  v.  Morse,  55  Pac.  274.     (Kan.) 

ELECTION  OF  REMEDIES 

INVOLVES  SUBSTANTIAL 

RIGHTS. 

The  substitution  of  a  cause  of  action  under  the 
Employers'  Liability  Law  of  the  State  of  Arizona 
for  an  action  originally  commenced  under  the  com- 
mon law  is  not  a  m.ere  technical  change.  The  two 
actions  are  greatly  different. 

The  liability  under  the  Employers'  Liability  Law 
is  strictly  statutory  and  involves  no  wrong  on  the 
part  of  the  employer  and  is  not  based  upon  negli- 
gence in  any  degree.  Proof  of  contributory  negli- 
gence on  the  part  of  the  employee  does  not  act  as  a 
bar  to  a  recovery  but  may  be  shown  only  for  the 
purpose  of  mitigation  of  damages.  Under  the  Em- 
ployers' Liability  Law  there  is  no  defense  available 
to  the  employer  save  and  except  the  fact  that  the 
accident  was  caused  by  the  negligence  of  the  em- 
ployee. 

Under  the  common  law  in  the  State  of  Arizona 
proof  of  negligence  on  the  part  of  the  employer  is 
necessary  and  the  right  of  recovery  of  the  employee 
is  subject  to  all  of  the  common  law  defenses,  save 
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and  except  the  fellow  servant  defense.  We,  there- 
fore, say  that  the  matter  of  election  is  one  of  utmost 
importance. 

CONCLUSION. 

In  conclusion  we  earnestly  contend  for  the  reasons 
above  stated  that  the  trial  court  by  permitting  a  sub- 
stitution of  a  cause  of  action  under  the  Employers' 
Liability  Law  of  the  State  of  Arizona  for  a  cause  of 
action  under  the  common  law,  and  in  permitting  the 
defendant  in  error  to  go  to  trial  upon  such  cause 
of  action,  and  in  rendering  judgment  thereon,  com- 
mitted errors  which  entitle  the  plaintiff  in  error  to 
a  reversal  of  this  action. 

Respectfully  submitted, 

RICHARD  E.  SLOAN, 
C.  R.  HOLTON  and 
E.  G.  SCOTT, 
Attorneys  for  Plaintiff  in  Error. 
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ARGUMENT 

We  do  not  controvert  the  Statement  of  the  Case 
as  set  out  in  the  brief  of  Plaintiff  in  Error,  but 
agree  that  the  same  is  a  fair  presentation  of  all 
matters  now  in  issue  before  this  Court. 

Plaintiff  in  Error  has  presented  Six  assignments 
of  error,  all  and  each  of  which  raise  the  same  point 
and  question  of  law  from  separate  angles  and  in 
Six  different  ways. 


The  transcript  in  this  cause  shows  that  the  orig- 
inal complaint  was  filed  by  the  Defendant  in  Error 
in  the  Superior  Court  of  Maricopa  County,  State 
of  Arizona,  on  the  23rd  day  of  April,  1921,  petition 
for  removal  filed  May  9th,  1921,  and  that  the  order 
of  removal  was  entered  on  May  14th,  1921,  and  that 
the  cause  went  to  the  United  States  District  Court 
of  Arizona  by  filing  the  transcript  therein  on  May 
21st,  1921,  AND  THAT  ON  THE  SAME  DAY 
THE  FIRST  AMENDED  COMPLAINT,  NOV/ 
ATTACKED,  WAS  FILED  IN  THE  UNITED 
STATES  DISTRICT  COURT,  and  that  the  plain- 
tiff in  error  was  not  required  to  and  did  not  file  his 
answer  in  said  cause  until  the  17th  day  of  June, 
1921,  twenty-seven  days  after  the  filing  of  said 
amendment,  thus  showing  that  the  plaintiff  was 
diligent  in  asserting  his  right  and  certainly  not 
causing  the  defendant  in  said  cause  to  suffer  any 
inconvenience  or  disadvantage. 

The  question  is  whether  the  plaintiff  below,  after 
having  filed  a  complaint  for  negligence  at  common 
law  involving  the  same  facts,  had  a  right,  after  a 
petition  for  removal  was  filed,  but  before  time  to 
answer  in  the  Federal  Court  had  expired,  to  amend 
by  adding  an  additional  count  under  the  Employers 
Liability  Law  of  Arizona  and  to  later,  before  the 
calling  of  the  cause  for  trial,  elect  to  proceed  under 
the  new  count;  or  whether  the  original  filing  of  the 
complaint  in  itself  constituted  an  election  preclud- 
ing a  reliance  upon  the  Statutory  remedy. 


This  is  the  only  issue  before  this  court  as  ad- 
mitted in  the  first  paragraph  of  the  argument  in 
the  brief  of  plaintiff  in  error  (page  16). 

At  the  outset,  it  might  be  well  to  call  the  Court's 
attention  to  the  fact  that  the  Arizona  Statute  pro- 
vides an  EMPLOYERS  LIABILITY  LAW,  so 
called,  and  a  COMPULSORY  COMPENSATION 
LAW,  and  that  they  have  entirely  separate  contents 
and  were  enacted  for  entirely  separate  purposes, 
the  former  being  Chapter  VI  and  the  latter  Chap- 
ter VII  of  the  Revised  Statutes  of  Arizona,  1913. 

The  former  provides  for  a  suit  at  law  for  in- 
juries received  and  the  latter  provides  compensa- 
tion at  a  certain  rate  in  case  the  injured  employee 
ELECTS  to  accept  such  compensation. 

Counsel  for  plaintiff  in  error  take  all  of  their 
vital  quotations  from  the  last  mentioned  compen- 
sation Statute.  Their  quotation  set  out  on  the 
bottom  of  Page  25  of  their  brief,  to-wit:  "Any  suit 
brought  by  the  workman  for  a  recovery  shall  be 
held  as  an  election  to  pursue  such  remedy  exclu- 
sively," from  Paragraph  3176,  Chapter  VII,  which 
is  a  part  of  the  compulsory  compensation  act,  they 
even  italicise  the  same  quotation  at  the  bottom  of 
page  29  of  their  brief.  On  page  31  of  the  same 
brief,  and  later  from  a  dissenting  opinion  of  Judge 
Cunningham  which  is  referred  to  on  page  32  of 
said  brief.  Counsel  have  evidently  become  con- 
fused as  to  the  contents  and  purposes  of  these  two 
separate  and  distinct  chapters  of  Arizona  law,  not 


realizing  apparently  that  one  chapter  provides  a 
remedy  by  suit  at  law  and  the  other  a  settlement 
out  of  court. 

This  action  was  prosecuted  under  the  Employers 
Liability  Law  as  provided  in  Chapter  VI  aforesaid, 
and  we  find  no  provision  whatsoever  in  that  chap- 
ter as  to  election  and  we  are  therefore  compelled  to 
resort  to  the  established  rules  as  to  election  of  rem- 
edies to  determine  whether  or  not  the  plaintiff  be- 
low was  precluded  from  proceeding  under  the  Em- 
ployers Liability  Law  by  reason  of  the  fact  that  he 
had  first  filed  an  action  at  law  under  the  common 
law  for  negligence. 

Upon  the  question  of  the  election  of  remedies,  be- 
sides citing  several  times  over  the  Arizona  Compen- 
sation Statute  (Italicised),  and  a  dissenting  opin- 
ion, counsel  has  cited  thirteen  (13)  cases  from 
other  states.  All  of  these  cases  cited  we  have  ex- 
amined and  we  earnestly  submit  to  the  court  that 
not  a  single  one  of  these  cases  hold  that  there  is  an 
election  by  the  mere  filing  of  a  complaint,  but  that 
in  each  and  every  one  of  these  cases,  the  election 
was  based  upon  a  full  or  partial  pursuit  of  one  of 
the  co-ordinate  remedies  to  a  final  conclusion. 

We  consider  that  if  under  the  rulings  of  the 
Supreme  Court  of  the  State  of  Arizona  an  action  at 
common  law  for  negligence  and  an  action  under  the 
employers  Liability  Act  can  be  joined  and  prose- 
cuted up  to  the  time  of  the  submission  to  the  jury, 
and  the  right  of  election  to  that  time,  then  the  rem- 


edies  are  co-ordinate  and  one  may  be  substituted 
for  the  other. 

THE  LAW  ON  THIS  POINT  AS  DECLARED 
BY  THE  SUPREME  COURT  OF  THE  STATE 
OF  ARIZONA. 

The  regular  practice  in  Arizona,  apparently  ap- 
proved by  the  Arizona  Supreme  Court,  has  been  to 
join  an  action  under  the  Employers  Liability  Law, 
and  one  for  negligence  in  the  same  complaint. 

In  the  cause  of  Arizona  Eastern  R.  R.  vs.  Mat- 
thews, 20  Ariz.  282.  These  two  causes  were  joined 
and  in  the  opinion  of  the  Court  (page  284)  it  is  set 
out  that  at  the  close  of  the  plaintiff's  case  in  chief 
the  defendant  moved  the  Court  to  require  him  to 
elect  whether  he  would  ask  a  recovery  under  the 
Employers  Liability  Act  or  under  the  Common 
Law.  Whereupon,  the  defendant  announced,  with- 
out any  ruling  of  the  Court,  his  election  to  recover 
under  the  Employers  Liability  Act.  The  case  then 
proceeded  under  the  Employers  Liability  Act,  and 
while  no  assignment  of  error  seems  to  have  been 
made,  yet  the  practice  was  apparently  approved. 

In  the  cause  of  Jerome  Verde  Copper  Company 
vs.  Riley,  21  Ariz.  655,  the  same  joinder  of  actions 
was  made.  The  first  assignment  of  error  objected 
to  the  complaint  upon  the  ground  that  it  joined  an 
action  under  the  Employers  Liability  Law  with  an 
action  under  the  Common  Law  of  Negligence.  In 
this  case  the  Court  has  apparently  approved  this 
practice   of  joinder  of  these   actions,   though   the 


direct  question  was  evaded  by  the  following  state- 
ment in  the  opinion,  to- wit: 

"Conceding,  for  the  present  purposes,  that 
the  appellant's  contentions  thus  made  are 
borne  out  on  the  record,  yet  the  minutes  of  the 
court  disclose  that  after  the  plaintiff  had  sub- 
mitted his  evidence  in  chief,  he  moved  to  dis- 
miss the  action  as  to  the  Diamond  Drilling 
Company,  and  the  order  was  granted  and  said 
defendant  was  dismissed.  Clearly,  the  appel- 
lant's objections  were  thereby  sustained  and 
the  defects  of  the  complaint  were  cured.  We 
are  unable  to  see  in  vv^hat  manner  the  appel- 
lant was  prejudiced  from  the  ruling  of  the 
court.  Its  special  demurrers  were  sustained 
in  effect  before  the  trial  was  finished.  The 
plaintiff  was  relegated  to  his  common-law 
remedy,  thereby  disposing  of  one  cause  of  ac- 
tion improperly  joined,  if,  in  fact,  such  mis- 
joinder existed." 

We  take  the  liberty  also  of  referring  to  the  opin- 
ion of  the  Hon.  Wm.  H.  Sawtelle  set  out  on  pages 
101  to  103,  Transcript  of  Record,  in  which  he  dis- 
cusses the  Arizona  rule  as  to  Amendments.  The 
liberal  Statute  of  Arizona  as  to  Amendments  re- 
ferred to  in  Section  422,  Revised  Statutes  of  Ari- 
zona, 1913,  is  as  follows: 

"All  pleadings  or  proceedings  may  upon 
leave  of  the  court  be  amended  at  any  stage  of 
the  action  within  such  time  as  the  court  may 


prescribe,  or  they  may  be  amended  before  trial 
without  such  leave  upon  serving  the  adverse 
party  with  a  copy  of  such  amended  pleadings 
or  proceedings." 

CONCLUSION. 

Counsel  for  Plaintiff  in  Error,  in  presenting  this 
appeal  to  this  Honorable  Court,  have  cited  no  de- 
cision in  the  State  of  Arizona  which  condemns  the 
practice  under  the  Arizona  Statute  of  joining  these 
two  actions,  or  of  amending  or  substituting  one  for 
the  other,  or  of  electing  between  the  two  causes  at 
the  time  of  submission  of  the  cause.  They  have 
presented  to  this  Court  copious  and  repeated  quota- 
tions from  the  Arizona  Compulsory  Compensation 
Act  (under  which  this  action  has  not  been  prose- 
cuted). Though,  in  view  of  the  opinions  in  the  tw^o 
Arizona  cases  above  cited  and  also  the  cause  of 
('alumet  and  Arizona  Mining  Company  vs.  Cham- 
bers, 20  Ariz.  54  (cited  by  Judge  Wm.  H.  Saw- 
telle  in  his  opinion  above  referred  to),  the  eminent 
counsel  for  the  Plaintiff  in  Error  must  have  full 
knowledge  of  the  Arizona  practice  of  joining  these 
two  counts  as  co-ordinate  at  any  time  up  to  the 
final  submission  of  the  cause,  we  therefore  ear- 
nestly submit  that  the  Plaintiff  in  Error  is  amen- 
able to  those  penalties  prescribed  by  Section  3161, 
Chapter  VI,  Revised  Statutes  of  Arizona,  1913,  be- 
ing the  Act  under  which  this  action  is  prosecuted, 
and  which  reads  as  follows: 
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Sec.  3161.  In  all  actions  for  damages 
brought  under  the  provisions  of  this  Chapter, 
if  the  plaintiff  be  successful  in  obtaining  judg- 
ment, and  if  the  defendant  appeals  to  a  higher 
court,  and  if  the  plaintiff  in  the  lower  court  be 
again  successful;  and  the  judgment  of  the 
lower  court  is  sustained  by  the  higher  court  or 
courts;  then,  and  in  that  event  the  plaintiff 
shall  have  added  to  the  amount  of  such  judg- 
ment by  such  higher  court  or  courts,  interest 
at  the  rate  of  twelve  per  cent  per  annum  on  the 
amount  of  such  judgment  from  the  date  of  the 
filing  of  the  suit  in  the  first  instance  until  the 
full  amount  of  such  judgment  is  paid. 

We  therefore  earnestly  submit  that  the  action 
of  the  Arizona  District  Court  should  be  sustained 
and  judgment  directed  for  the  Plaintiff  in  Error 
for  the  full  amount  of  the  original  judgment  and 
costs,  together  with  interest  thereon  at  the  rate  of 
twelve  per  cent  from  the  date  of  the  original  filing 
of  suit  until  the  judgment  is  paid. 

Respectfully  submitted, 

FRED  C.  BOLEN, 
•  SPENCER  B.  PUGH, 

WIN  WYLIE, 

Attorneys  for  Defendant  in  Error. 
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2  The  United  States  of  America 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

No.  4115. 

THE  UNITED  STATES  OF  AMERICA,  on  the 
Relation  of  THOMAS  W.  MILLER,  Alien 
Property  Custodian  of  the  United  States  of 
America, 

Plaintiff  and  Relator, 
vs. 

C.  L.  BABCOCK,  State  Treasurer  of  the  State  of 
Washington, 

Defendant  and  Respondent. 

Petition  and  Afladavit  for  Writ  of  Mandamus. 

To    the    Honorable    Judge    of    the    above-entitled 
Court : 

Comes  now  the  plaintiff  and  relator,  above  named, 
and  complaining  of  the  above-named  defendant  and 
respondent,  alleges  and  says: 

I. 

That  the  above-named  plaintiff  is  the  duly  ap- 
pointed, qualified  and  acting  Alien  Property  Cus- 
todian of  the  United  States  of  America,  appointed 
hj  the  President  of  the  United  States  under  and  by 
virtue  of  an  act  of  Congress  of  the  United  States 
of  America,  known  as  the  ''Trading  with  the 
Enemy  Act,"  passed  on  the  6th  day  of  October, 
1917,  and  the  acts  of  Congress  amendatory  and 
supplementary  thereto,   possessing  all   the  powers 
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granted  by  said  acts  of  Congress  and  the  executive 
orders  issued  in  pursuance  thereof. 

II. 

That  at  all  times  since  the  first  day  of  January, 
1923,  the  defendant  C.  L.  Babcock  was  and  he  is 
now  the  duly  appointed,  qualified  and  acting  State 
Treasurer  of  the  State  of  Washington,  and  it  is  a 
part  of  his  duties  as  such  State  Treasurer  to  pay 
warrants  which  have  been  duly  drawn  by  the  [2] 
Auditor  of  the  State  of  Washington  upon  the 
*' Accident  Fund"  and  issued  to  the  holders  thereof, 
upon  vouchers  presented  to  said  Auditor  by  the 
officers  of  the  Department  of  Labor  and  Industries 
or  their  predecessors  in  interest. 

III. 

That  the  said  defendant  and  respondent  is  an 
inhabitant  of  this  judicial  district. 

IV. 

That  the  plaintiff  is  the  holder  of  certain  war- 
rants against  the  '^ Accident  Fund"  of  the  State  of 
Washington,  which  were  issued  to  him  by  the  De- 
partment of  Labor  and  Industries  under  a  judg- 
ment of  this  court  and  of  the  Circuit  Court  of 
Appeals  for  this  district,  in  the  case  of  Thomas  W. 
Miller,  Alien  Property  Custodian,  vs.  Edward 
Clifford,  et  al.,  a  full  and  complete  list  of  which 
warrants  is  hereto  attached,  marked  Schedules  ''A" 
and  "B,"  and  made  a  part  hereof,  which  said 
schedules  of  warrants  show  the  number  of  said  war- 
rants, date  thereof,  the  name  of  the  payee,  and  the 
amounts ; 
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Y. 

That  all  the  warrants  described  in  Schedules 
"A"  and  "B"  and  the  claims  represented  thereby 
were  demanded  by  this  plaintiff  of  the  Department 
of  Labor  and  Industries  in  the  year  1917  or  1918, 
but  were  unlawfully  withheld  from  him  by  the  De- 
partment of  Labor  and  Industries  of  the  State  of 
Washington  until  after  the  decision  of  this  court 
and  the  Circuit  Court  of  Appeals  in  the  above- 
entitled  action,  and  plaintiff  did  not  receive  the  said 
warrants  until  about  the  15th  day  of  May,  1923; 
that  all  the  said  warrants  and  the  claims  represented 
thereby  are  due  to  former  Alien  Enemies  or  the 
Allies  of  Alien  Enemies  of  the  United  States  of 
America,  and  plaintiff  is  entitled  to  the  said  war- 
rants and  the  said  funds  under  the  "Trading  with 
the  Enemy  Act,"  so-called,  and  was  awarded  them 
by  the  order  [3]  of  this  court  and  of  the  Circuit 
Court  of  Appeals; 

V. 

That  on  the  26th  day  of  May,  1923,  the  above- 
named  plaintiff  and  relator  duly  presented  said 
warrants  to  the  said  defendant  and  respondent, 
offering  to  surrender  the  same  upon  the  payment 
thereof,  and  the  said  defendant  and  respondent  re- 
fused to  pay    the  same  or  any  of  them; 

VI. 

That  since  the  passage  of  the  "Trading  with  the 
Enemy  Act,"  above  referred  to,  up  until  the  21st 
day  of  November,  1921,  all  statutes  of  limitations 
were  suspended  on  account  of  the  war  existing  be- 
tween the  United  States  of  America  and  the  Royal 
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German  Government,  the  Royal  Austro-Hungarian 
Government,  and  the  Kingdom  of  Bulgaria; 

VII. 

That  plaintiff  desires  the  payment  of  said  war- 
rants that  he  may  collect  the  same  and  distribute  the 
funds  represented  thereby  to  those  who  shall  be 
designated  by  act  of  Congress  to  be  entitled  thereto, 
and  that  he  may  perform  his  duties  as  an  executive 
of  and  representing  the  President  of  the  United 
States  and  carry  out  the  treaty  obligations  of  the 
United  States  of  America  with  the  foreign  gov- 
ernments whose  subjects  are  interested  therein. 

VIII. 

That  the  act  of  said  defendant  and  respondent 
in  refusing  to  pay  the  said  warrants  is  arbitrary, 
unlawful  and  a  serious  interference  with  the  plain- 
tiff and  relator  in  carrying  out  the  reconstruction 
problems  resulting  from  the  late  war  with  Germany, 
Austria  and  Bulgaria,  and  is  seriously  interfering 
with  the  President  of  the  United  States  of  America 
whose  representative  relator  is,  in  carrying  out  the 
obligations  and  duties  which  he  owes  to  claimants  of 
and  citizens  of  foreign  governments  with  [4] 
which  the  United  States  of  America  has  treaty 
obligations  to  perform;  that  a  sufficient  reserve 
has  been  set  apart  in  said  "Accident  Fund" 
with  said  defendant  by  order  of  the  Director  of  the 
Department  of  Labor  and  Industries  or  the  former 
Industrial  Insurance  Commissioners  of  the  State 
of  Washington,  and  at  all  times  maintained  for  the 
express  purpose  of  paying  each  and  all  of  the 
said  claims  for  which  said  warrants  were  Issued. 
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IX. 

That  the  plaintiff  and  relator  as  an  executive 
officer  of  the  United  States  of  America  has  been 
interfered  wath,  put  to  expense,  and  seriously 
damaged  by  the  said  refusal  of  the  said  defendant 
and  respondent  to  pay  said  warrants. 

X. 

That  Harry  G.  Rowland  is  the  duly  appointed, 
qualified  and  acting  representative  of  the  plaintiff 
and  relator,  and  that  the  plaintiff  and  relator  has 
no  plain,  speedy  or  adequate  remedy  in  the  ordinary 
course  of  law. 

WHEREFORE  plaintiff  prays  that  an  order 
of  this  court  shall  be  entered,  directed  to  said 
respondent  requiring  that  he  answer  this  petition; 
that  an  alternative  writ  of  mandate  shall  issue 
directed  to  said  defendant  under  the  hand  and 
seal  of  this  court  requiring  that  he  shall  either  pay 
the  said  warrants  upon  the  "Accident  Fund"  of  the 
State  of  Washington  forthwith  or  that  he  shall 
show  cause  before  this  Court  at  a  time  and  place 
to  be  designated  by  the  Court  why  he  has  not  done 
so;  that  upon  the  return  of  said  alternative  writ, 
a  peremptory  writ  shall  issue  to  the  defendant 
directing  him  to  pay  the  said  warrants;  that  plain- 
tiff shall  recover  of  and  from  the  defendant  his 
costs  herein  sustained. 

THOMAS   W.   MILLER, 
Alien  Property  Custodian  of  the  United  States  of 
America. 

By  HARRY  G.  ROWLAND, 
His  Representative. 
H.  G.  &  DIX  H.  ROWLAND, 

Attorneys  for  Plaintiff.     [5] 
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State  of  Washington, 
County  of  Pierce, — ^ss. 

Harry  G.  Rowland,  being  first  duly  sworn,  on 
oath  deposes  and  says:  that  he  is  the  duly  ap- 
pointed, qualified  and  acting  representative  of 
Thomas  W.  Miller,  Alien  Property  Custodian  of 
the  United  States  of  America,  the  plaintiff  and 
relator  in  the  above-entitled  action ;  that  he  has  read 
the  foregoing  affidavit  and  complaint,  knows  its 
contents,  and  that  the  same  is  true; 

That  affiant  makes  this  affidavit  for  and  on  be- 
half of  the  plaintiff  and  relator  above-named. 

HARRY  G.  ROWLAND, 

Subscribed  and  sworn  to  'before  me  this  1st  day 
of  June,  1923. 

[Seal]  CHAS.  W.  STEWART, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Tacoma.     [6] 


[Title  of  Court  and  Cause.] 

No.  4115. 

Order  for  Alternative  Writ  of  Mandamus. 

This  cause  coming  on  to  be  heard  this  8th  day  of 
June,  1923,  upon  the  application  of  the  plaintiff 
and  relator  above  named  for  an  order  of  Court 
directing  that  there  shall  issue  an  alternative  writ 
of  mandamus  in  accord  with  the  prayer  of  the 
petition  and  affidavit  on  file  in  the  above-entitled 
action,  and  it  appearing  to  the  Court  that  Thomas 
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W.  Miller,  Alien  Property  Custodian  of  the  United 
States  of  America,  plaintiff  and  relator  above 
named,  is  the  owner  and  holder  of  certain  lawful 
warrants  against  the  ''Accident  Fund"  of  the  State 
of  Washington  drawn  by  the  State  Auditor  of  the 
State  of  Washington  against  said  fund,  a  complete 
list  of  which  is  attached  to  the  petition  and  affidavit 
in  the  above-entitled  case  marked  Schedule  ''A'* 
and  Schedule  "B"  and  made  a  part  thereof,  which 
said  schedules  show  the  number  of  said  warrants, 
the  dates  thereof,  the  names  of  the  payees  and  the 
amounts ; 

It  further  appearing  to  the  Court  that  all  war- 
rants described  in  said  Schedules  "A"  and  "B" 
were  demanded  by  this  plaintiff  of  the  Department 
of  Labor  and  Industries  in  the  year  1917  or  1918, 
but  were  unlawfully  withheld  from  him  by  the 
said  Department  of  Labor  and  Industries  until  after 
the  decision  of  this  Court  and  [32]  the  Circuit 
Court  of  Appeals;  that  the  said  warrants  and 
claims  are  due  to  former  alien  enemies  of  the  United 
States  or  allies  of  alien  enemies  of  the  United 
States,  and  that  the  plaintiff  and  relator  is  entitled 
to  the  fund  represented  by  said  warrants  under 
the  "Trading  with  the  Enemy  Act,"  so  called,  and 
was  awarded  them  by  this  Court  and  the  Circuit 
Court  of  Appeals; 

It  further  appearing  to  the  Court  that  on  the 
26th  day  of  May,  1923,  the  plaintiff  and  relator 
duly  presented  said  warrants  to  the  defendant  and 
respondent,  offering  to  surrender  the  same  upon 
payment  thereof;  that  the  said  defendant  and  re- 
spondent refused  to  pay  the  same  or  any  of  them; 


vs.  C.  L.  Bahcock.  9 

It  further  appearing  to  the  Court  by  the  said 
affidavit  that  the  act  of  said  defendant  is  arbitrary, 
unlawful  and  interferes  with  the  plaintiff  and  re- 
lator as  Alien  Property  Custodian  of  the  United 
States;  that  the  plaintiff  and  relator  has  no  plain, 
speedy  or  adequate  remedy  in  the  ordinary  course 
of  law; 

IT  IS  THEREFORE  ORDERED  that  the  de- 
fendant shall  be  served  with  a  copy  of  the  original 
affidavit  and  petition  in  the  above-entitled  case  and 
shall  answer  the  same. 

IT  IS  FURTHER  ORDERED  that  an  alternative 
writ  of  mandamus  shall  issue  under  the  hand  and 
seal  of  the  above-entitled  Court  directed  to  the  said 
C.  L.  Babcock  as  said  Treasurer  of  the  State  of 
Washington,  requiring  that  he  shall  pay  the  said 
warrants  upon  the  "Accident  Fund"  of  the  State 
of  Washington  forthwith,  or  that  he  shall  show 
cause  before  this  Court  on  the  25th  day  of  June, 
1923,  at  the  courtroom  thereof,  in  the  courthouse 
of  the  United  States  District  Court  in  the  City  of 
Tacoma,  in  Pierce  County,  Washington,  why  he  has 
not  done  so;  that  a  copy  of  such  writ  shall  be  served 
upon  the  defendant  and  respondent  at  least  ten 
(10)  days  before  the  return  day  of  said  alternative 
writ,  together  with  a  copy  of  the  original  affidavit 
and  complaint  in  this  action.     [33] 

IT  IS  FURTHER  ORDERED  that  service  of  the 
affidavit  and  complaint  and  of  said  alternative  writ 
may  be  made  either  by  the  United  States  Marshal 
for  this  District,  or  the  Sheriff  of  Thurston  County, 
Washington,  in  like  manner  as  a  summons  in  a 
civil  action  is  served. 
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Done  in  open  Court  this  8tli  day  of  June,  1923. 
EDWARD  E.  CUSHMAN, 

Judge  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  South- 
ern Division. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Jun.  8,  1923.  F.  M.  Harshberger,  Clerk. 
By  Ed.  M.  Lakin,  Deputy.     [34] 


[Title  of  Court  and  Cause.] 

No.  4115. 

Alternative  Writ  of  Mandamus. 

The  United  States  of  America  to  C.  L.  Babcock, 
State  Treasurer  of  the  State  of  Washington,  de- 
fendant and  respondent,  GREETINGrS : 

WHEREAS  it  appears  by  the  affidavit  and  veri- 
fied petition  of  Harry  G.  Rowland,  representative 
of  Thomas  W.  Miller,  Alien  Property  Custodian 
of  the  United  States,  the  plaintiff  and  relator 
above  named  and  the  party  beneficially  interested 
herein,  that  the  plaintiff  and  relator  is  the  owner 
and  holder  of  certain  lawful  warrants  against  the 
''Accident  Fund"  of  the  State  of  Washington,  duly 
drawn  by  the  State  Auditor  of  the  State  of  Wash- 
ington against  said  fund,  a  complete  list  of  which 
is  attached  to  plaintiff's  petition  and  affidavit  in  the 
above-entitled  case,  marked  Schedule  "A"  and 
Schedule  "B"  and  made  a  part  thereof,  which  said 
schedules  showi  the  number  of  the  said  warrants, 
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the  dates  thereof,  the  names  of  the  payees  and  the 
amounts ; 

And  it  further  appearing  to  the  Court  that  all  of 
the  said  warrants  and  the  claims  which  they  repre- 
sent were  demanded  by  this  plaintiff  from  the  De- 
partment of  Labor  and  Industries  in  the  year  1917 
or  1918,  but  were  unlawfully  withheld  from  him 
by  the  said  Department  of  Labor  and  Industries 
until  after  the  decision  of  this  Court  and  the  Circuit 
Court  of  Appeals  in  an  action  brought  ['SS]  for 
the  possession  thereof;  and  the  adjudication  of  said 
claims ;  that  all  of  said  warrants  and  claims  are  due 
to  alien  enemies  of  the  United  States  or  allies  of 
alien  enemies  of  the  United  States,  and  plaintiff 
and  relator  is  entitled  to  the  fund  represented  by 
said  warrants  under  the  '^Trading  with  the  Enemy 
Act,"  so  called,  and  has  been  awarded  them  by  this 
Court  and  the  Circuit  Court  of  Appeals; 

And  it  further  appearing  to  the  Court  that  on  the 
26th  of  May,  1923,  the  plaintiff  and  relator  duly 
presented  said  warrants  to  the  said  defendant  and 
respondent  for  payment,  offering  to  surrender  the 
same  upon  payment  thereof,  and  that  the  defendant 
and  respondent  refused  to  pay  the  same  or  any 
of  them;  that  the  said  action  of  the  said  defendant 
in  refusing  to  pay  said  warrants  is  arbitrary,  un- 
lawful and  interferes  with  the  plaintiff  and  relator, 
the  Alien  Property  Custodian  of  the  United  States 
of  America  in  the  performance  of  his  duties  and 
the  carrying  out  of  the  treaty  obligations  of  the 
United  States  of  America,  and  that  the  plaintiff 
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has   no  plain,   speedy  or  adequate  remedy  in  the 
ordinary  course  of  law ; 

THEREFORE  we  do  command  you  that  you 
answer  the  petition  and  affidavit  filed  in  behalf  of 
the  relator,  a  copy  of  which  shall  be  served  upon 
you  together  with  this  writ;  that  immediately  upon 
the  receipt  of  this  writ,  you  pay  all  those  certain 
warrants  against  the  "Accident  Fund"  of  the  State 
of  Washington,  described  in  Schedules  ''A"  and 
"B,"  to  the  plaintiff  and  relator,  a  list  of  which  is 
attached  to  the  petition  and  affidavit  of  the  plain- 
tiff for  this  writ,  or  that  you  show  cause  before  this 
Court  on  the  25th  day  of  June,  1923,  at  the  opening 
of  Court  on  said  day,  why  you  have  not  done  so. 

WITNESS  the  Honorable  Edward  E.  Cushman, 
Judge  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  [36]  Southern 
Division,  and  the  seal  of  said  Court  this  8th  day  of 
June,  1923. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk. 
By  Alice  Huggins, 
Deputy  Clerk. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Jun.  8,  1923.  F.  M.  Harshberger,  Clerk. 
By  Ed.  M.  Lakin,  Deputy.     [37] 
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[Title  of  Court  and  Cause.] 

No.  4115. 

Demurrer. 

Comes  now  the  defendant  and  respondent,  by  and 
through  his  attorneys,  Honorable  John  H.  Dunbar 
and  M.  H.  Wight,  attorney  general  and  assistant 
attorney  general,  respectively,  of  the  State  of  Wash- 
ington, and  demurs  to  the  petition  and  af&davit  of 
the  plaintiff  and  relator  herein  upon  the  grounds 
and  for  the  reasons  that,  as  appears  upon  the  face 
of  said  petition  and  affidavit: 

I. 
That  the  above-named  Court  has  no  jurisdiction 
of  the  defendant  and  respondent,  or  of  the  subject 
matter  of  this  action. 

II. 
That  the  petition  and  affidavit  of  the  plaintiff 
and  relator  on  file  herein  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

WHEREFORE,  defendant  and  respondent  prays 
for  the  order  of  this  Court  sustaining  this  de- 
murrer. 

JOHN  H.  DUNBAR, 

Attorney  General, 
M.  H.  WIGHT, 
Assistant  Attorney  General, 
Attorneys  for  Defendant  and  Respondent. 
GUIE  &  HALVERSTADT,  of  Counsel.     [38] 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
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Division.    Jun.  25,  1923.    F.  M.  Harshberger,  Clerk. 
By  Ed.  M.  Lakin,  Deputy.     [881/2] 


[Title  of  Court  and  Cause.] 

No.  4115. 

Memorandum  Decision  on  Demurrer. 

Filed  July  14,  1923. 

H.  G.  &  DIX  H.  ROWLAND,  for  Relator, 

Hon.  JOHN  H.  DUNBAR,  Attorney  General, 

Hon.  M.  H.  WIGHT,  Ass't  Attorney  General, 

GUIE  &  HALVERSTADT, 

For  Respondents. 
CUSHMAN,  D.  J. — Relator  cites  and  relies  upon 
the  following  cases: 

Commercial    Trust    Co.,    of    New    Jersey,    vs. 

Thomas  W.  Miller,  Alien  Property  Custodian, 

'.  Adv.  Op.  U.  S.  Sup.  Ct.,  No.  14,  pp.  531  to 

;  564;  May  15,  1923;     [39] 

!         Charles  Ahrenf  eldt  vs.  Thomas  W.  Miller,  Alien 

Property  Custodian,  Adv.  Op.  U.  S.  Sup.  Ct., 

No.  14,  p.  546,  May  15,  1923; 

Kahn  vs.  Anderson,  255  U.  S.,  1;  Qb  Law  Ed., 

469,  41  Sup.  Ct.  R.  224; 
Vincenti  vs.  U.  S.  272  Fed.  114,  256  U.  :S.  700, 

65  L.  Ed.  1178,  41  Sup.  Ct.  Rep.  538; 
Kohn  vs.  Kohn,  264  Fed.  253; 
Millervs.  U.  S.,  78U.  S.  268; 
Miller  vs.  Camp,  280  Fed.  520; 
In  re  MiUer,  281  Fed.  773; 
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Garvan   vs.    Marconi   Wireless   Tel.    Co.,    275 

Fed.  486; 
Garvan  vs.  $20,000  Bonds,  265  Fed.  477; 
Wenatcliee  Produce  Company  vs.  Great  North- 
ern Railway,  271  Fed.  784; 
Central  Union  Trust  Co.  vs.  Garvan,  254  U.  S. 

550; 
Stoehr  vs.  Wallace,  255  U.  S.  239; 
Simon  vs.  Am.  Exchange  Bank,  Decided  De- 
cember, 1922; 
Poindexter  vs.   Greenhow,   114  U.  S.   270;  29 

Law  Ed.  191; 
Board  of  Liquidation  et  al.  vs.  Henry  S.  Mc- 

Comb,  92  U.  S.  531,  35  L.  E.  623; 
State  vs.  Toole,  26  Mont.  22;  66  Pac.  496;  91 

Am.  St.  Reports,  386; 
Chaffin  vs.  Taylor,  116  U.  S.  571;  29  Law  Ed. 

728; 
State   ex  rel.   Gillette  vs.   C.  W.   Clausen,  44 

Wash.  437; 
Abernathy  vs.  Medical  Lake,  9  Wash.  112; 
Union  Sav.  B.  &  T.  Co.  vs.  Gelbach,  8  Wash. 

497; 
Cloud  vs.  Sumas,  9  Wash.  399; 
LaFrance  Fire  Engine  Co.  vs.  Davis,  9  Wash. 

600;     [40] 
Mason  vs.  Purdy,  11  Wash.  591; 
Smith  vs.  Ormsby,  20  Wash.  396; 
State  ex  rel.  Porter  vs.  Headlee,  18  Wash.  220; 
State  ex  rel.  Dahlquist  vs.  Van  Wick,  20  Wash. 

391; 
American  Bridge  Company    vs.    Wheeler,    35 

Wash.  40; 
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State  ex  rel.  Maddaugh  vs.  Ritter,  74  Wash. 

649; 
A.  I.  Beach  vs.  Andrew  Olson  et  al.,  91  Wash. 

56; 
Savage  vs.  Sternberg,  67  Am.  St.  Rpts.  751; 
Brownell  vs.   Town   of  Greenwich,   22   N.   E., 

24-27,  114  N.  Y.  518,  4  L.  R.  A.  684; 
State  vs.  Pierce,  52  Kan.  521;  35  Pac.  19-22; 
Corning  vs.  Meade  County  Commissioners,  102 

Fed.  57; 
State  vs.  Akers,  92  Kan.  169;  140  Pac.  637; 
Jerome  vs.  Rio  Grande  County  Commissioners, 

18  Fed.  873; 
Bank  of  Calif,  vs.  Shaber,  55  Cal.  322. 
State  vs.  Gandy,  12  Neb.  232; 
Busch  vs.  Geisy,  16  Ore.  355; 
Day  vs.  Callow,  39  Cal.  593; 
Lankford  vs.   Platte  Iron  Works,   235  U.   S. 

461; 
Rolston  vs.  Missouri  Fund  Commissioners,  120 

U.  S.  390; 
Ruling  Case  Law,  Sec.  148,  Vol.  18; 
Ray  vs.  Wilson,  29  Florida,  342,  42  L.  R.  A. 

775; 
Masses  Publishing  Co  vs.  Patten,  246  Fed.  24; 
U.  S.  vs.  Casey,  247  Fed,  362;     [41] 
Story  vs.  Perkins,  243  Fed.  997; 
McCormick  vs.  Humphrey,  27  Ind.  144; 
Merchants,  etc.  Bank  vs.  Union  Bank,  25  La. 

387; 
U.  S.  vs.  Casey,  247  Fed.  362; 
Tarble's  Case,  13  Wall,  397,  20  U.  S.; 
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Same,  80  U.  S.  397-413; 

Miller,  Executor  vs.  U.  S.,  78  U.  S.  268-331; 

Jefferson  Publishing  Go.   vs.   West,  245  Fed. 

585; 
U.  S.  vs.  Pierce,  245  Fed.  878; 
U.  S.  vs.  Sugar,  243  Fed.  423; 
Storey  vs.  Perkins,  243  Fed.  997; 
U.  S.  vs.  Sugarman,  245  Fed.  604; 
U.  S.  vs.  Stephens,  245  Fed.  956; 
Angelus  vs.  Sullivan,  246  Fed.  54; 
State  vs.  Hohm  (Minn.)   166  N.  W.  181; 
Cohens  vs.  Virginia,  6  Wheat.  264; 
Railroad  Company  vs.  Miss.,  102  U.  S.  135; 
Ames  vs.  Kansas,  111  U.  S.  449; 
Virginia  Coupon  Cases,  114  U.  S.  270; 
Smith  vs.  Kansas  City  Title  &  Trust  Co.,  255 

U.  S.  199,  65  Law  Ed.  585; 
Texas  vs.  Lewis,  14  Fed.  65; 
U.  S.  vs.  Louisiana,  123  U.  S.  33,  127  U.  S.  67; 
Jones  vs.  Reed,  3  Wash,  60; 
Johnson  vs.  Lankford,  245  U.  S.  544; 
Hopkins  vs.  Clemson  Agricultural  College,  221 

U.  S.  635; 
Davenport  vs.  U.  S.,  19  Law  Ed.  704; 
Holt  Co.  vs.  National  Life  Ins.  Co.,  25  C.  C.  A. 

475; 
Graham  vs.  Folsom,  200  U.  S.  248;     [42] 
Gunter  vs.  Atl.  Coast  Line  R.  Co.,  200  U.  S., 

273,  4;  50  Law  Ed.,  478; 
Morrill  vs.  Am.  Reserve  Bond  Co.,  151  Fed., 

305; 
Nashville  vs.  Cooper,  6  Wall.,  247;  (73  U.  S.) 

18  Law  Ed.,  851; 
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Respondents  cite  and  rely  upon : 
Board  of  Liquidation  vs.  McComb,  92  U.  S.,  531 

at  541; 
Antoni  vs.  Greenhow,  107  U.  S.,  769,  at  783; 
In  re  Ayers,  123  U.  S.,  443 ; 
Pennoyer  vs.  McConnaughy,  140  U.  S.,  1,  at  9 ; 

10;  11  and  12; 
Fitts  vs.  McGhee,  172  U.  S.,  516  at  524;  525; 

528  and  529; 
Lankford  vs.  Platte  Iron  Works,  235  U.   S., 

461; 
Louisiana  vs.  Jumel,  107  U.  S.,  711  at  718;  720; 

721  and  722; 
Smith  vs.  Reeves,  178  U.  S.,  436  at  438; 
Johnson  vs.  Lankford,  245  U.  S.,  541  at  545; 
Edward     Clifford,     Superintendent,     etc.,     vs. 

Thomas  W.  Miller,  288  Fed.  537; 
Miller,  Alien  Property  Custodian,  vs.  Rouse, 
276  Fed.  715  at  716; 
In  these  two  cases,  the  Alien  Property  Custodian 
sues.  In  the  one  case,  the  Court  is  asked  to  direct 
the  treasurer  of  the  State  of  Washington  to  pay 
the  relator  the  amount  due  on  certain  warrants  in 
his  possession,  drawn  upon  the  accident  fund,  which 
fund  is  held  by  the  State  Treasurer  under  the 
Workmen's  Compensation  Act  of  the  State.  The 
warrants  and  claims  represented  are  alleged  to  be 
due  former  alien  enemies  or  the  allies  of  alien 
enemies  of  the  United  States.  In  the  other  case, 
the  Court  is  asked  to  direct  the  State  Auditor  to 
audit  a  certain  voucher  upon  such  fund  covering 
like  claims,  issued  relator  by     [43]     the  Depart- 
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ment  of  Labor  and  Industries  of  the  State  of  Wash- 
ington and  to  issue  relator  a  warrant  upon  the  State 
Treasurer  for  payment  thereof. 

Respondents  deiiiur  generally  and  upon  the 
ground  that  the  Court  has  no  jurisdiction. 

While  these  cases  grow  out  of  matters  involved 
in  Edward  Clifford,  Superintendent,  etc.,  vs.  Mil- 
ler, Custodian  (288  Fed.,  537),  they  are  not  ancil- 
lary to  that  cause. 

Section  24  of  the  Workmen's  Compensation  Act 
(Sec.  7703  Remington's  Comp.  Stats.  1922)  in  part 
provides : 

"The  director  of  labor  and  industries  shall, 
in  accordance  with  the  provisions  of  this  act: 

"(2)  Ascertain  and  establish  the  amounts 
to  be  paid  into  and  out  of  the  accident  fund. 

"(3)     Regulate   the   proof   of   accident   and 
extent  thereof,  the  proof  of  death  and  the  proof 
of  relationship  and  the  extent  of  dependency. 
"(5)     Issue  proper  receipts  for  moneys  re- 
ceived,   and    certificates    for    benefits    accrued 
and  accruing." 
Section  26  of  the  Act   (Sec.  7705  Rem.   Comp. 
Stats.)  provides: 

"Disbursements  out  of  the  funds  shall  be 
made  only  upon  warrants  drawn  by  the  State 
Auditor  upon  vouchers  therefor  transmitted 
to  him  by  the  Department  and  audited  by  him. 
The  State  Treasurer  shall  pay  every  warrant 
out  of  the  fund  upon  which  it  is  drawn. 
*     *     *     " 
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The  statute  defining  generally  the  duties  of  the 
State  Auditor  provides,  among  others : 

"It  shall  be  the  duty  of  the  Auditor, 

1.  To  audit,  adjust  and  settle  all  claims 
against  the  State,  payable  out  of  the  treasury, 
except  only  such  claims  as  may  be  expressly 
required  by  law  to  be  audited  and  settled  by 
other  officers  or  persons.     *     *     * 

16.  In  his  discretion,  to  require  any  person 
presenting  an  account  for  settlement  to  be 
sworn  before  him,  and  to  answer,  orally  or  in 
writing,  as  to  any  facts  relating  to  it. 
*  *  *  "  (Sec.  9007  Rem.  &  Bal.  Code). 
By  Section  9013  Rem.  &  Bal.  Code,  it  is  provided : 
[44] 

"All  persons  having  claims  against  the  State 
shall  exhibit  the  same,  with  the  evidence  in 
support  thereof,  to  the  Auditor  to  be  audited, 
settled,  and  allowed  within  two  years  after 
such  claim  shall  have  accrued,  and  not  after- 
wards." 
While  Section  9019  (Rem.  &  Bal.  Code)  provides: 

"The  Auditor,  whenever  he  may  think  it 
necessary  in  the  settlement  of  any  account  or 
the  drawing  of  any  warrant,  may  examine  the 
party,  witnesses  and  others  on  oath  or  affirma- 
tion touching  any  matter  material  to  be  known 
in  the  settlement  of  the  account  or  the  draw- 
ing of  the  warrant,  and  for  that  purpose  he 
may  issue  summons  and  compel  witnesses  to 
attend  before  him  and  give  testimony  in  the 
same  manner  and  by  the  same  means  allowed 
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in  courts  of  record,  and  he  shall  reduce  such 
evidence  to  writing  and  file  the  same  in  his 
office." 

On  the  part  of  the  relator  it  is  contended  that 
under  Section  7705,  Remington's  Compiled  Stats., 
supra,  the  duties  of  the  Auditor  concerning  the  is- 
suing of  a  warrant  are  purely  ministerial;  that  all 
discretion  in  the  matter  is  exhausted  when  the  Di- 
rector  as,  under  Section  7703,  Remington's 
Comp.  Stats.,  ascertained  and  established  the 
amounts  to  be  paid  and  issued  a  certificate  for  bene- 
fits   accrued. 

The  Court  is  constrained  to  give  effect  to  each 
word  of  the  statute,  unless  to  do  so  would  clearly 
tend  to  defeat  or  impair  the  legislative  intent.  The 
Court  cannot  say,  in  view  of  the  language  of  Sec- 
tion 7705,  but  that  it  was  intended  the  Auditor 
should  exercise  a  supervisionary  power  and  dis- 
cretion concerning  the  acts  of  the  Director,  or  it 
may  have  been  intended  that  he,  in  his  discretion, 
should  consider  matters  supplemental  to  the  Au- 
ditor's determination,  as  in  case  of  death  of  a 
beneficiary  after  certificate  or  voucher  issued.  In 
either  event,  he  is  vested  with  a  discretion  in  the 
jnatter. 

It  has  been  contended  that  these  cases  arising 
under  the  Constitution  and  Laws  of  the  United 
States,  the  jurisdiction  of  this  Court  is  original  and 
that  of  the  Supreme  Court  appellate.  If  that  were 
all  that  was  to  be  taken  into  account,  the  position 
[45]  would  be  unassailable,  but  the  controlling  ques- 
tions are  whether,  the  Court  being  asked  to  con- 
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trol  the  discretion  of  these  State  officers,  the  suits 
are  not,  in  effect,  suits  against  the  State,  and 
whether,  the  Court  being  asked  to  control  the  dis- 
cretion of  these  State  officers,  the  suits  are  not,  in 
effect,  suits  against  the  State,  and  whether  the 
provisions  of  the  Trading  with  the  Enemy  Act  show 
an  intention  to  confer  on  this  Court  power  so  to  do. 

The  State  Auditor  and  State  Treasurer  are,  by 
the  State  Constitution,  made  executive  officers  of 
the  State  of  Washington.  (Art.  3,  Sec.  1).  The 
acts,  the  performance  of  which  the  Court  is  asked 
to  compel  them  to  do,  are  not  at  all  in  their  own, 
individual  interest,  but  solely  for  the  State.  The 
suits  are,  therefore,  to  be  considered  as  against  the 
State. 

Lankf ord  vs.  Platte  Iron  Works,  235  U.  S.  461 ; 
Louisiana  vs.  Jumel,  107  U.  S.  711; 
Smith  vs.  Reeves,  178  U.  S.  436. 

While  the  question  is  one  of  jurisdiction  of  the 
Court,  the  following  considerations  are  not  deemed 
out  of  place: 

Uuder  the  State  Constitution  and  Law,  it  may  be 
that  the  proper  State  court,  by  mandamus,  could 
decree  payment  of  the  warrants  by  the  Auditor. 
(State  ex  rel.  Gillette  vs.  Claussen,  44  Wash.,  437) ; 
but  the  question  before  this  Court  is  not  solved  by 
that  concession. 

Relator  in  the  suit  against  the  Auditor  relies 
upon  the  case  of  State  ex  rel.  Gillette  vs.  Claussen, 
supra-,  but  in  that  case  it  is  said: 

''Under  the  old  practice  in  mandamus  the 
question   whether   an   auditing   officer   against 
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whom  a  writ  of  mandamus  was  sought  acted 
in  a  purely  ministerial  capacity,  or  whether 
he  exercised  judgment  and  discretion  in  the 
settlement  and  adjustment  of  claims  presented 
to  him,  was  one  of  controlling  importance,  as 
the  writ  would  lie  in  the  former  case  but  not  in 
the  latter.  Under  the  practice  in  this  State, 
however,  the  question  whether  the  officer  acts 
in  a  purely  ministerial  capacity  or  whether  he 
exercises  judgment  and  discretion,  seems  [46] 
to  be  one  of  little  moment,  except  in  so  far  as  it 
may  serve  as  a  guide  for  the  officer  himself 
in  the  discharge  of  his  official  duties. 

"This    Court    has    repeatedly    held    that    a 
mandamus  proceeding  under  our  statute  pos- 
sesses all  of  the  elements  of  a  civil  action,  and 
that  it  is  no  defense  to  the  writ  to  show  that 
the   officer  to  whom  the  writ  is  directed  ex- 
ercised judgment  and  discretion  and  acted  in 
good   faith   in   the   disallowance   of  the   claim 
upon   which   the   application   for   the  writ   is 
based.     If  any  part  of  the  relief  to  which  the 
petitioner  is  entitled  is  by  writ  of  mandamus 
the  Court  will  try  out  all  incidental  questions 
in   the  mandamus  proceeding."     (at  pp.  442 
&  3.) 
The  authority  of  the  District  Court  of  the  United 
States,   at  least  where   the  jurisdiction   rests,   not 
'upon  diversity  of  citizenship,  but,  in  a  case  such 
as  the  present  one,  upon  the  fact  that  the  contro- 
versy arises  under  the  Constitution  and  Laws  of  the 
United  States,  does  not  extend  as  far  as  that  of  the 
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State  Court  under  its  law  as  construed  in  the  fore- 
going opinion.  By  Section  262  of  the  Judicial 
Code  (Sec.  1239,  Comp.  Stats.)  the  Court  is  author- 
ized to 

"issue  all  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  usages  and  principles  of  law." 
In  mandamus  proceedings  the  Conformity  Stat- 
ute does  not  apply, — at  least  as  to  the  scope  of  the 
remedy. 

Rosenbaum  vs.  Bauer,  120  U.  S.  450; 

Board  of  Liquidation  vs.  U.  S.,  108  Fed.  689;  47 

CCA.  587; 
Gares  vs.  N.  W.  Nat.  Bldg.,  L.  I.  Ass'n.,  55  Fed. 
209. 
Under  its  general  jurisdiction,  this  Court  may 
not,  by  mandamus,  control  such  State  officer  in  the 
exercise  of  his  discretion ;  nor  take  money  from  the 
Treasury  of  the  State. 

Clifford  vs.  Miller,  288  Fed.  537. 
The  remaining  question  is  not  whether  the  Custo- 
dian has  the  [47]  right  to  the  possession  of  the 
money  seized,  but  withheld  by  the  Treasurer  in  the 
one  case,  or  whether  he  has  the  right  to  the  war- 
rants which  the  Auditor  refuses  to  issue  in  the 
bther.  The  question  now  for  determination  is 
whether,  by  the  trading  with  the  Enemy  Act,  this 
Court  has  been  given  special  jurisdiction  and  au- 
thority to  determine  what  right  and  decree  de^ 
livery  to  the  Custodian  of  the  money  and  the  issu- 
ance and  delivery  to  him  of  the  warrants. 
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By  Section  6  of  the  Trading  with  the  Enemy  Act 
(Sec.  BllSi/i^cc  Comp.  Stats.)  it  is  provided: 

''The  President  is  authorized  to  appoint, 
prescribe  the  duties  of,  and  fix  the  salary  (not 
to  exceed  $500  per  annum)  of  an  official 
to  be  known  as  the  Alien  Property  Custodian, 
who  shall  be  empowered  to  receive  all  money 
and  property  in  the  United  States  due  to  or 
belonging  to  an  enemy,  or  ally  of  enemy,  which 
may  be  paid,  conveyed,  transferred,  assigned, 
or  delivered  to  said  Custodian  under  the  pro- 
visions of  this  Act ;  and  to  hold,  administer  and 
account  for  the  same  under  the  general  direc- 
tion of  the  President  and  as  provided  in  this 
Act." 

Section  7  (Section  3115%d  Comp.  Stats.),  in  part, 
provides : 

''(c)  If  the  President  shall  so  require  any 
money  or  other  property  including  (but  not 
thereby  limiting  the  generality  of  the  above) 
patents,  copyrights,  applications  therefor,  and 
rights  to  apply  for  the  same,  trade  marks, 
choses  in  action,  and  rights  and  claims  of  every 
character  and  description  owing  or  belonging 
to  or  held  for,  by,  on  account  of,  or  on  behalf 
of,  or  for  the  benefit  of,  an  enemy  or  ally  of 
enemy  not  holding  a  license  granted  by  the 
President  hereunder,  which  the  President  after 
investigation  shall  determine  is  so  owing  or  so 
belongs  or  is  so  held,  shall  be  conveyed,  trans- 
ferred, assigned,  delivered,  or  paid  over  to  the 
Alien  Property  Custodian,  or  the  same  may  be 
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seized  by  the  Alien  Property  Custodian;  and 
all  property  thus  acquired  shall  be  held,  ad- 
ministered and  disposed  of  as  elsewhere  pro- 
vided in  this  Act. 

''The  sole  relief  and  remedy  of  any  person 
having  any  claim  to  any  money  or  other  prop- 
erty heretofore  or  hereafter  conveyed,  trans- 
ferred, assigned,  delivered,  or  paid  over  to 
the  Alien  Property  Custodian,  or  required  so 
to  be,  or  seized  by  him,  shall  be  that  provided 
by  the  terms  of  this  Act,  and  in  the  event  of 
sale  or  other  disposition  of  such  property  by 
the  Alien  Property  Custodian,  shall  be  limited 
to  and  enforced  against  the  net  proceeds  re- 
ceived therefrom  and  held  by  the  Alien  Prop- 
erty Custodian  or  by  the  Treasurer  of  the 
United    States. 

[48] 

"(e)  No  person  shall  be  held  liable  in  any 
Court  for  or  in  respect  to  anything  done  or 
omitted  in  pursuance  of  any  order,  rule,  or 
regulation  made  by  the  President  under  the  au- 
thority of  this  Act." 
Section  3115%i  provides: 

"The  district  courts  of  the  United  States 
are  hereby  given  jurisdiction  to  make  and  enter 
all  such  rules  as  to  notice  and  otherwise,  and  all 
isuch  orders  and  decrees,  and  to  issue  such  pro- 
cess as  may  be  necessary  and  proper  in  the 
premises  to  enforce  the  provisions  of  this  Act, 
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with  a  right  of  appeal  from  the  final  order  or 
decree  of  such  court  as  provided  in  sections  one 
hundred  and  twenty-eight  and  two  hundred  and 
thirty-eight  of  the  Act  of  March  third,  nineteen 
hundred  and  eleven,  entitled,  'An  Act  to  codify, 
revise,  and  amend  the  laws  relating  to  the 
Judiciary.'  " 
Section  3115i/2aa  provides: 

''The  word  'PERSON,'  as  used  herein,  shall 
h€  deemed  to  mean  an  individual,  partnership, 
association,  company,  or  other  unincorporated 
body  of  individuals,  or  corporation  or  BODY 
POLITIC."     (Italics  those  of  the  Court.) 
Unless  the  words  "body  politic"  occurring  in  the 
last  quoted  section  were  meant  to  include  a  State 
of  the  Union,  as  well  as  a  municipality,  there  would, 
without   question,  be   no   authority  for  these   pro- 
ceedings.    It  has  been  held  that  the  words  "body 
politic"  used  in  certain  statutes  include  a   State. 
(Ervin  vs.  State,  48  N.  E.,  249  at  251;  115  Ind., 
.332.)     In  holding  that  the  United  States  could  make 
a  contract  not  previously  directed  by  statute,  Mar- 
shall, as  Circuit  Justice,  held  (Fed.  Case  No.  15, 
747): 

"The  United  States  is  a  government  and  con- 
sequently a  body  politic  and  corporate  capable 
of  obtaining  the  objects  for  which  it  was  created 
by  the  means  which  are  necessary  for  the  at- 
tainment. ' ' 
It  is  well  understood  that  this  is  a  possessory  suit, 
a  seizure  or  capture  on  land,  and  that,  as  provided 
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in  the  Act,  the  rights  of  all  interested  are  to  be  de- 
termined after  the  surrender  of  possession. 

Under  its  war  powers,  Congress  doubtless  could 
confer  upon  a  District  Court  authority  to  coerce  a 
soveriegn  State  and  its  officers,  but  that  it  so  in- 
tended is  not  likely  to  be  concluded  [49]  in  the 
absence  of  positive  and  express  congressional  enact- 
ment,— particularly  so  in  view  of  the  provisions  of 
Section  233  of  the  Judicial  Code  (Section  1'210 
Comp.  Stats.),  which  provides: 

''The    Supreme   Court   shall  have   exclusive 
jurisdiction  of  all  controversies  of  a  civil  nature 
where  a   State  is  a  party,   except  between  a 
State  and  its  citizens,  or  between  a  State  and 
citizens  of  other  States,  or  aliens,  in  which  lat- 
ter cases  it  shall  have  original,  but  not  exclusive 
jurisdiction." 
This  statute  is  controlling  of  this  question,  de- 
spite the  fact  that  the  present  suit  may  not  be  purely 
a    controversy   of    a    civil    nature.    The    dignified 
treatment  and  consideration  due  a  sovereign  State 
form  no  small  part  of  the  reason  that  has  actuated 
the  law  making  powers  in  making  a  State  subject 
alone  to  the  jurisdiction  of  the  Supreme  Court.    An 
implied  repeal  of  the  law  conferring,  so  far  as  the 
courts  of  the  United  States  are  concerned,  exclu- 
sive  jurisdiction  on  the   Supreme  Court  of  suits 
against  a  State  is  not  to  be  sanctioned,  in  view  of 
the  long  established  recognition  of  this  principle  in 
the  history  of  the  doctrine  of  State's  rights.  . 

The  demurrers  are  sustained  for  want  of  juris^ 
diction. 
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[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Coiirt,  Western  District  of  Washington,  South- 
ern Division.  July  14,  1923.  F.  M.  Harshberger, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [50] 


[Title  of  Court  and  Cause.] 

No.  4115. 

Judgment  of  Dismissal. 
This  cause  coming  on  for  hearing  on  the  25th  day 
of  June,  1923,  upon  the  return  of  the  alternative 
writ  of  mandamus  issued  herein,  the  plaintiff  and 
relator  appearing  by  Wallace  W.  Mount,  Assistant 
United  States  District  Attorney,  and  by  H.  G.  Row- 
land, attorney  for  and  representative  of  the  relator, 
and  Dix  H.  Rowland  of  counsel  and  the  defendant 
and  relator  appearing  by  John  H.  Dunbar,  Attorney 
General  for  the  State  of  Washington  and  M.  H. 
Wight,  Assistant  Attorney  General  for  the  State 
of  Washington  and  Guie  and  Halverstadt  counsel 
and  the  said  defendants  and  relators  having  been 
duly  and  regularly  served  with  the  affidavit  and  pe- 
tition in  said  action  the  alternative  writ  of  manda- 
mus as  by  order  of  court  provided  and  having  ap- 
peared and  filed  a  special  appearance  and  also  a 
demurrer  to  the  affidavit  and  petition  of  the  plain- 
tiff and  relator  alleging  as  one  of  the  grounds  of 
the  said  demurrer  that  it  appeared  upon  the  face  of 
the  isaid  petition  and  affidavit  that  the  above-named 
court  has  no  jurisdiction  of  the  defendant  and  re- 
spondent or  of  the  subject  matter  of  the  action  and 
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also  that  the  petition  and  affidavit  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  and  the 
court  having  heard  the  arguments  of  counsel  for 
the  relator  and  respondent  and  having  taken  the 
matter  under  advisement  and  having  heretofore 
entered  a  memorandum  decision  sustaining  the 
[51]  said  demurrer  of  the  defendant  and  respond- 
ent for  the  reason  that  it  appeared  on  the  face  of 
the  affidavit  and  petition  of  plaintiff  and  relator 
that  this  court  has  no  jurisdiction  to  hear  and  de- 
termine said  cause  and  the  plaintiff  and  relator 
having  elected  to  stand  upon  his  said  affidavit  and 
petition  for  a  writ  of  mandamus  and  not  to  plead 
further 

IT  IS  THEREFORE  ORDERED  that  the  said 
demurrer  he  and  the  same  is  sustained  for  want  of 
jurisdiction  and  the  said  action  he  and  the  same  is 
hereby  dismissed  for  want  of  jurisdiction  in  the 
court  to  hear  and  determine  the  same  to  all  of  which 
the  plaintiff  and  relator  excepts  and  his  exception  is 
duly  allowed. 

Dated  this  17th  day  of  July,  1923. 

EDWARD  E.  CUSHMAN, 

Judge. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington,  South- 
fern  Division.  July  17,  1923.  F.  M.  Harshberger, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [52] 
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[Title  of  Court  and  Cause.] 

No.  4115. 

Petition  for  Writ  of  Error. 
To  the  Honorable  Edward  E.  Cushman,  Judge  of 
the  District  Court  aforesaid. 

Now  comes  the  United  States  of  America  on  the 
"relation  of  Thomas  W.  Miller,  Alien  Property  Cus- 
todian of  the  United  States  of  America  by  Wallace 
W.  Mount,  Assistant  United  States  District  At- 
torney, attorney  for  the  relator  and  Harry  G.  Row- 
land, attorney  for  and  representative  of  the  relator, 
and  respectfully  shows  that  on  the  17th  day  of  July, 
1923,  the  Court  entered  final  judgment  of  dismissal 
herein  for  lack  of  jurisdiction  against  petitioner 
and  in  favor  of  C.  L.  Babcock,  State  Treasurer  of 
the  State  of  Washington. 

Your  petitioner  feeling  himself  aggrieved  by  said 
judgment  entered  therein  as  aforesaid  herewith 
petitions  the  Court  for  an  order  allowing  him  to 
prosecute  a  writ  of  error  to  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Ninth  Circuit 
under  the  laws  of  the  United  States  in  such  cases 
made  and  provided. 

Wherefore,  premises  considered,  your  petitioner 
prays  that  a  writ  of  error  do  issue  that  an  appeal 
in  this  behalf  to  the  United  States  Circuit  Court 
of  Appeals  aforesaid  sitting  at  San  Francisco,  Cali- 
fornia, in  said  circuit  for  the  correction  of  the  er- 
rors complained  of  and  herewith  assigned,  be  al- 
low^ed  and  that  all  further  proceedings     [53]     may 
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be  suspended  until  the  determination  of  the  said 
writ  of  error  by  the  Circuit  Court  of  Appeals  of 
the  United  States. 

W.  W.  MOUNT, 
Assistant  United  States  District  Attorney  and 
HARRY  G.  ROWLAND, 
Attorneys  for  Petitioners  in  Error. 
Service  of  true  copy  of  petition  for  writ  of  error 
acknowledged  this  17th  day  of  August,  1923. 

JOHN  H.  DUNBAR, 
Attorney  General, 
M.  H.  WIGHT, 
Assistant  Attorney  General, 
GUIE  &  HALVERSTADT, 
Attorneys  for  the  Defendant  and  Respondent. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington.  Aug. 
18,  1923.  F.  M.  Harshberger,  Clerk.  By  Ed.  M. 
Lakin,  Deputy.     [54] 


[Title  of  Court  and  Cause.] 

No.  4115. 

Assignments  of  Error. 
To  the  Hon.  Edward  E.  Cushman,  Judge  of  the  Dis- 
trict Court  aforesaid. 
Now  comes  the  United  States  of  America  on  the 
relation  of  Thomas  W.  Miller,  Alien  Property  Cus- 
todian of  the  United  States  of  America,  plaintiff 
and  relator  by  Wallace  W.  Mount,  Assistant  United 
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States  District  Attorney,  attorney  for  relator,  and 
Harry  G.  Eowland,  attorney  for  and  representative 
of  the  relator,  in  the  above  numbered  and  entitled 
cause  and  in  connection  with  its  petition  for  a  writ 
of  error  in  this  cause  assigns  the  following  errors 
which  plaintiff  in  error  avers  occurred  on  the  hear- 
ing thereof,  and  upon  which  it  relies  to  reverse  the 
judgment  entered  herein,  as  appears  of  record: 

FIRST. 
That  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern  Division 
erred  in  holding  that  the  District  Court  did  not 
have  jurisdiction  of  the  defendant  and  respondent 
and  of  the  subject-matter  of  the  action  and  for  that 
reason  erred  in  sustaining  the  demurrer  of  the  de- 
fendant and  respondent  to  the  petition  and  affidavit 
of  plaintiff  and  relator  filed  in  this  cause. 

SECOND. 
That  the  said  District  Court  erred  in  entering  a 
judgment     [55]     of  dismissal  in  favor  of  defendant 
and  respondent  and  against  plaintiff  and  relator 
for  lack  of  jurisdiction. 

THIRD. 

The  said  District  Court  erred  in  not  granting 
plaintiff  and  relator  a  peremptory  writ  of  manda- 
mus against  the  defendant  and  respondent  upon  the 
return  of  the  alternative  writ  issued  herein. 

WHEREFORE,  plaintiff  in  error  prays  that 
judgment  of  said  Court  be  reversed  and  that  the 
said  District  Court  be  instructed  to  proceed  with  the 
hearing  of  said  action  and  issue  a  peremptory  writ 
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of  mandamus  directed  to  the  defendant  and  re- 
spondent as  prayed  for  in  plaintiff's  affidavit  and 
petition. 

W.  W.  MOUNT, 
Assistant  United  States  District  Attorney  and 

HARRY  G.  ROWLAND, 
Attorneys  for  Plaintiff  and  Relator  in  Error. 
Filed  this day  of  August,  1923. 


Clerk. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington,  South- 
ern Division.  Aug.  18,  1923.  F.  M.  Harshberger, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [56] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  4115. 

THE  UNITED  STATES  OF  AMERICA,  on  the 
Relation  of  THOMAS  W.  MILLER,  AHen 
Property  Custodian  of  the  United  States  of 
America, 

Plaintiff  and  Relator, 
vs. 

C.  L.  BABCOCK,  State  Treasurer  of  the  State  of 
Washington, 

Defendant  and  Respondent. 
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Order  G-ranting  Writ  of  Error. 

Now  on  this  20th  day  of  August,  1923,  it  is 
ordered  that  a  Writ  of  Error  be  granted  the  Plain- 
tiff and  Relator  in  the  above-entitled  action  in  ac- 
cord with  the  prayer  of  his  petition  filed  herein. 

FRANK  S.  DrETRICH, 
District  Judge  of  the  United  States  for  the  Western 
District  of  Washington,  Southern  Division. 
Copy  of  order  granting  writ  of  error  acknowl- 
edged this  20th  day  of  August,  1923. 

JOHN  H.  DUNBAR, 

Attorney  General, 

M.  H.  WIGHT, 

Assistant  Attorney  General, 

Attorneys  for  Defendant  and  Respondent. 

GUIE  &  HALVERSTADT, 

Counsel  for  Defendant  and  Respondent. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Aug.  20,  1923.  F.  M.  Harshberger, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [57] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  4115— LODGED. 

THE  UNITED  STATES  OF  AMERICA,  on  the 
Relation  of  THOMAS  W.  MILLER,  Alien 
Property  Custodian  of  the  United  States  of 
America, 

Plaintiff  and  Relator, 
vs. 

C.  L.  BABCOCK,  State  Treasurer  of  the  State  of 
Washington, 

Defendant  and  Respondent. 

Writ  of  Error. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

The  President  of  the  United  States  of  America  to 

the  Honorable  E.  E.  Cushman,  Judge  of  the 

United  States  District  Court  for  the  Western 

District    of    Washington,    Southern    Division, 

GREETING: 

Because  in  the  records  and  proceedings,  as  also 

in  the  rendition  of  the  judgment  of  a  plea  which  is 

in   the   District    Court    before    you,    between   the 

United  States  of  America  on  the  relation  of  Thomas 

W.  Miller,  Alien  Property  Custodian  of  the  United 

States  of  America,  plaintiff  and  relator  in  error, 

and  C.  L.  Babcock,  State  Treasurer  of  the  State 

of  Washington,  defendant  and  respondent  in  error. 
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a  manifest  error  has  happened  to  the  damage  of  the 
United  States  of  America  on  the  relation  of  Thomas 
W.  Miller,  Alien  Property  Custodian  of  the  United 
States  of  America,  plaintiff  in  error,  as  by  said 
complaint  appears,  and  we  being  willing  that  error, 
if  any  hath  been,  should  be  corrected,  and  full  and 
speedy  justice  be  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  if  judgment  therein 
be  given,  that  under  your  seal  you  send  the  records 
and  proceedings  aforesaid,  with  all  things  concern- 
ing the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  [58]  that  you  have  the  same  at  San 
Francisco,  in  the  State  of  California,  where  said 
Court  is  sitting,  within  thirty  days  of  the  date 
hereof,  in  the  said  Circuit  Court  of  Appeals,  to  be 
then  and  there  held,  and  the  records  and  proceed- 
ings aforesaid  being  inspected,  the  said  United 
States  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  the  error  what  of  right 
according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOWAED 
TAFT,  Chief  Justice  of  the  United  States,  this  the 
20th  day  of  August,  A.  D.,  1923. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk. 
By  Ed.  M.  Lakin, 

Deputy. 


Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern 
Division. 
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[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Aug.  20,  1923.  F.  M.  Harshberger, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [59] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  4115— LODaED. 

THE  UNITED  STATES  OF  AMERICA,  on  the 
Relation  of  THOMAS  W.  MILLER,  Alien 
Property  Custodian  of  the  United  States  of 
America, 

Plaintiff  and  Relator, 
vs. 

O.  L.  BABCOCK,  State  Treasurer  of  the  State 
of  Washington, 

Defendant  and  Respondent. 

Citation  to  Defendant  in  Error. 
The  United  States  of  America  to  C.  L.  Babcock, 

State  Treasurer  of  the  State  of  Washington, 

GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  be  holden 
at  the  City  of  San  Francisco,  California,  in  said 
Circuit,  within  thirty  (30)  days  from  the  date  here- 
of, pursuant  to  a  Writ  of  Error  filed  in  the  Clerk's 
office  of  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern  Di- 
vision, wherein  the  United  States  on  the  relation 
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of  Thomas  W.  Miller,  Alien  Property  Custodian 
of  the  United  States  of  America,  is  plaintiff  and 
relator  in  error,  and  you  are  the  defendant  and 
respondent  in  error,  to  show  cause,  if  any  there  be. 
why  the  judgment  rendered  against  the  said  plain- 
tiff and  relator  in  error  as  in  the  Writ  of  Error 
mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that 
behalf. 

WITNESS,  the  Honorable  FRANK  S.  DIET- 
RICH, Judge  of  the  United  States  District  Court  at 
Tacoma,  within  said  District,  this  20th  [60]  day 
of  August,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  twenty-three. 

FRANK  S.  DIETRICH, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  South- 
ern Division. 
Attest:  F.  M.  HARSHBERGER, 

Clerk. 
By  Ed.  M.  Lakin, 
Deputy  Clerk  of  the  United  States  District  Court 
for  the  Western  District  of  Washington,  South- 
ern Division. 
Receipt  of  a  copy  and  service  of  the  foregoing 
citation  this  20th  day  of  August,  1923,  is  hereby 
admitted. 

JOHN  H.  DUNBAR, 
Attorney  General, 
M.  H.  WIGHT, 
Assistant  Attorney  General. 
GUIE  &  HALVERSTADT, 
Attorneys  for  Defendant  and  Respondent. 
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[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Aug.  20,  1923.  F.  M.  Harshberger, 
Clerk.    By  Ed.  M.  Lakin,  Deputy.     [61] 


[Title  of  Court  and  Cause.] 

No.  4115. 

Stipulation  Re  Printing  Record. 
It  is  hereby  stipulated  between  the  plaintiff  and 
relator  and  the  defendant  and  respondent,  through 
their  respective  attorneys,  that  the  following  des- 
ignated papers  comprise  all  the  papers,  exhibits 
and  proceedings  which  are  necessary  to  the  hear- 
ing of  the  cause  upon  Writ  of  Error  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit: 

1.  Petition  and  affidavit  for  writ  of  mandamus. 

2.  Order  for  alternative  writ  of  mandamus. 

3.  Alternative  writ  of  mandamus. 

4.  Demurrer  of  defendant  and  respondent  to  affi- 

davit and  petition  of  plaintiff  and  relator. 

5.  Opinion  of  the  District  Court  sustaining  the 

defendant's   and   respondent's   demurrer  to 
plaintiff's  affidavit  and  petition  herein. 

6.  Decree  and  judgment  of  dismissal. 

7.  Petition  for  writ  of  error. 

8.  Plaintiff's  and  relator's  assignment  of  errors. 

9.  Order  granting  writ  of  error. 

10.  Writ  of  error. 

11.  Citation  to  defendant  in  error. 
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12.  Stipulation  omitting  titles  and  captions  and 

omitting  from  the  record  copies  of  Exhibits 
'^A"  and  ''B."     [62] 

13.  This  praecipe. 

14.  Clerk's  certificate. 

It  is  further  stipulated  that  in  preparing  the 
printed  record,  all  captions  and  titles,  except  upon 
writ  of  error,  citation  to  defendant  in  error  and 
order  allowing  writ  of  error,  may  be  omitted  and 
that  Plaintiff's  Exhibits  ''A"  and  ^'B"  attached 
to  his  petition  and  affidavit  need  not  be  printed  in 
the  record. 

W.  W.  MOUNT, 
Assistant  United  States  District  Attorney,  and 
HARRY  G.  ROWLAND, 
Attorney  for  and  Representative  of  Relator,  At- 
torneys for  Plaintiff  and  Relator. 

JOHN   H.   DUNBAR, 

Attorney  General, 
M.  H.  WIGHT, 

Assistant  Attorney  General, 
GUIE  &  HALVERSTADT, 
Attorneys    for   Defendant   and   Respondent. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Aug.  20,  1923.  F.  M.  Harshberger, 
Clerk.      By  Ed.  M.  Lakin,  Deputy.     [63] 
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[Title  of  Court  and  Cause.] 

No.  4115. 
Praecipe  for  Transcript  of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

To     the     Clerk     of     the     above-entitled     Court, 
GREETING: 
Please  make,  duly  authenticate,  and  transmit  to 

the  Clerk  of  the  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit  sitting  at  San  Francisco,  California, 

a  transcript  of  the  record  on  appeal  in  the  above- 
entitled  cause  to  include  the  following : 

First.  Petition    and    affidavit    for    writ    of 

mandamus. 

Second-  Order  for  alternative  writ  of  man- 

damus. 

Third.  Alternative  writ  of  mandamus. 

Fourth.  Demurrer  of  defendant  and  respond- 

ent to  affidavit  and  petition  of 
plaintiff   and   relator. 

Fifth.  The    opinion   of    the   District    Court 

sustaining  deffendant's  and  re- 
spondent's demurrer  to  plaintiff's 
petition  and  affidavit  herein. 

Sixth.  Decree  and  judgment  of  dismissal. 

Seventh.  Petition  for  writ  of  error. 

Eighth.  Plaintiff's  and  relator's  assignments 

of  error. 

Ninth.  Order  granting  writ  of  error. 

Tenth.  Writ  of  error. 
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Eleventh .  .      Citation  to  defendant  in  error. 
Twelfth.  Stipulation  omitting   titles   and  cap- 

tions and  omitting  from  the  rec- 
ord copies  of  Exhibits  "A"  and 
^'B."     [64] 
Thirteenth.      This  praecipe. 
Fourteenth.     Clerk's  certificate. 

W.  W.  MOUNT, 
Assistant  United  States  District  Attorney,  and 
HARRY    G.    ROWLAND, 
Representative  of  Alien  Property  Custodian,  At- 
torneys for  Plaintiff  and  Relator. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Southern 
Division.  Aug.  20,  1923.  F.  M.  Harshberger, 
Clerk.     By  Ed.  M.  Lakin,  Deputy.     [65] 


United  States  of  America, 

Western  District  of  Washington, — ss. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

I,  F.  M.  Harshberger,  Clerk  of  the  United  States 
District  Court,  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  and  return  that  the  fore- 
going is  a  true  and  correct  copy  of  the  record  and 
proceedings  in  the  case  of  the  United  States  of 
America  on  the  relation  of  Thomas  W.  Miller, 
Alien  Property  Custodian  of  the  United  States 
of  America,  Plaintiff  and  Relator,  versus  C.  L. 
Babcock,  State  Treasurer  of  the  State  of  Washing- 
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ton,  Defendant  and  Respondent,  Cause  No.  4115, 
as  required  iby  the  praecipe  of  counsel  filed  and 
shown  herein,  as  the  originals  thereto  appear  on 
file  and  of  record  in  my  office  in  said  district  at 
Tacoma. 

I  further  certify  and  return  that  I  hereto  attach 
and  transmit  the  original  writ .  of  error  and  the 
original  citation  to  defendant  in  error. 

Attest  my  hand  and  the  seal  of  said  District 
Court,  at  Tacoma,  in  said  District,  this  22d  day  of 
August,  A.  D.  1923. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk. 
By  Ed.  M.  Lakin, 
Deputy    Clerk.     [QQ^ 


In  the  District  Court  of  the  United  States  for  the 
Western     District     of     Washington,     Southern 
Division. 

No.  4115. 

THE  UNITED  STATES  OF  AMERICA,  on  the 
Relation  of  THOMAS  W.  MILLER,  Alien 
Property  Custodian  of  the  United  States  of 
America, 

Plaintiff  and  Relator, 
vs. 

C.  L.  BABCOCK,  State  Treasurer  of  the  State  of 
Washington, 

Defendant  and  Respondent. 
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Writ  of  Error. 

United  States  of  America, 
Western  District  of  Washington, — ss. 
The  President  of  the  United  States  of  America  to 
the  Honorable  E.  E.  Ciishman,  Judge  of  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Siouthern 
Division,  GREETING: 
Because  in  the  records  and  proceedings,  as  also 
in  the  rendition  of  the  judgment  of  a  plea  which  is 
in  the  District  Court  before  you,  between  the  United 
States  of  America  on  the  relation  of  Thomas  W. 
Miller,  Alien  Property  Custodian  of  the  United 
States  of  America,  plaintiff  and  relator  in  error, 
;and  C.  L.  Babcock,  State  Treasurer  of  the  State  of 
Washington,  defendant  and  respondent  in  error, 
a  manifest  error  has  happened  to  the  damage  of  the 
United  States  of  America,  on  the  relation  of  Thomas 
W.  Miller,  Alien  Property  Custodian  of  the  United 
States  of  America,  plaintiff  in  error,  as  by  said  com- 
plaint appears,  and  we  being  willing  that  error,  if 
any  hath  been,  should  be  corrected,  and  full  and 
speedy  justice  be  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  if  judgment  therein 
be  given,  that  under  your  seal  you  send  the  records 
and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at 
San  Francisco,  in  the  State  of  California,  where 
said  Court  is  sitting,  within  thirty  days  of  the  date 
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hereof,  in  the  said  Circmt  Court  of  Appeals,  to  be 
then  and  there  held,  and  the  records  and  proceed- 
ings aforesaid  being  inspected,  the  said  United 
States  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  the  error  what  of 
right  according  to  the  laws  and  customs  of  the 
United  States  should  be  done. 

WITNESS  the  Honorable  WILLIAM  HOW- 
AED  TAFT,  Chief  Justice  of  the  United  States, 
this  the  20th  day  of  August,  1923. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk. 
By  Ed.  M.  Lakin, 

Deputy. 


Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Southern 
Division. 

Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington,  Southern  Division. 
Aug.  20,  1923.  F.  M.  Harshberger,  Clerk.  By 
Ed.  M.  Lakin,  Deputy. 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

No.  4115. 

THE  UNITED  STATES  OF  AMERICA,  on  the 
Relation  of  THOMAS  W.  MILLER,  Alien 
Property  Custodian  of  the  United  States  of 
America, 

Plaintiff  and  Relator, 
vs. 

C.  L.  BABCOCK,  State  Treasurer  of  the  State  of 
Washington, 

Defendant  and  Respondent. 

Citation  to  Defendant  in  Error. 

The  United  States  of  America  to  C.  L.  Babcock, 
State  Treasurer  of  the  State  of  Washington, 
GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  be  holden 
at  the  City  of  San  Francisco,  California,  in  said 
Circuit,  within  thirty  (30)  days  from  the  date 
hereof,  pursuant  to  a  writ  of  error  filed  in  the 
Clerk's  office  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Southern  Division,  wherein  The  United  States  on 
the  relation  of  Thomas  W.  Miller,  Alien  Property 
Custodian  of  the  United  States  of  America,  is 
plaintiff  and  relator  in  error,  and  you  are  the  de- 
fendant and  respondent  in  error,  to  show  cause,  if 


48  The  United  States  of  America 

any  there  be,  why  the  judgment  rendered  against 
the  said  plaintiff  and  relator  in  error  as  in  the 
writ  of  error  mentioned,  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Hon.  EDWARD  E.  CUSHMAN, 
Judge  of  the  United  States  District  Court  at 
Tacoma,  within  said  District,  this  20th  day  of 
August,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  twenty-three. 

FRANK  S.  DIETRICH, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Washington,  South- 
ern Division. 
Attest : 
[Seal]  F.  M.  HARSHBERGER, 

Clerk. 
By  Ed.  M.   Lakin, 
Deputy  Clerk  of  the  United  States  District  Court 
for  the  Western  District  of  Washington,  South- 
ern Division. 
Receipt  of  a  copy  and  service  of  the  foregoing 
citation  this  20th  day  of  August,  1923,  is  hereby 
admitted. 

JOHN  H.  DUNBAR, 

Attorney  General, 
M.  H.  WIGHT, 

Assistant  Attorney  General, 
GUIE    &    HALVERSTADT, 
Attorneys  for  the  Defendant  and  Respondent. 

Filed  in  the  United  States  District  Court,  West- 
ern   District    of    Washington,    Southern    Division. 
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Aug.    20,    1923.     F.    M.    Harsbberger,    Clerk.    By 
Ed  M.  Lakin,  Deputy. 


[Endorsed] :  No.  4082.  United  States  Circuit 
Court  of  Appeals  for  tbe  Mntb  Circuit.  Tbe  United 
States  of  America  on  tbe  Eelation  of  Tbomas  W. 
Miller,  Alien  Property  Custodian  of  tbe  United 
States  of  America,  Plaintiff  in  Error,  vs.  C.  L.  Bab- 
cock, as  State  Treasurer  of  tbe  State  of  Wasbington, 
Defendant  in  Error.  Transcript  of  Record.  Upon 
Writ  of  Error  to  tbe  United  States  District  Court  of 
tbe  Western  District  of  Wasbington,  Soutbern  Di- 
yision. 

Filed  August  23,  1923. 

F.  D.  MONCKTON, 
Clerk  of  tbe  United  States  Circuit  Court  of  Appeals 
for  tbe  Nintb  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


No.  4082  AT  Law 


Qltrrmt  Qlourt  of  Appeals 

For  tlje  Nttttly  CUtrnttt 

The  United  States  of  America  ex  rel.  Thomas 
W.  Miller,  Alien  Property  Custodian  of  the 
United  States  of  America, 

Plaintiff  and  Relator  in  Error^ 

— ^vs. — 

C.  L.  Babcock,  State  Treasurer  of  the  State  of 
Washington, 

Defendants  and  Respondent  in  Error. 

Upon  Writ  of  Error  to  the  United  States 

District  Court  of  the  Western  District 

OF  Washington,  Southern  Division. 

Hon.  Edward  E.  Cushman,  Judge  Presiding. 

BRIEF  FOR  PLAINTIFF  AND  RELATOR 
IN  ERROR 


Thomas  P.  Revelle, 
United  States  District  Attorney, 

W.  W.  Mount, 
Assistant  United  States  District  Attorney, 
Attorneys  for  Plaintiff  and  Relator  in  Error. 

Harry  G.  Rowland, 
Representative  of  Alien  Property  Custodian, 
Dix  H.  Rowland, 
Counsel  for  Plaintiff  and  Relator  in  Error. 

Address:    310   Federal  Building,    Seattle,    Wash. 

SHERMAN    PRINTING   AND   BINDING   CO..    SEATTLE.  WASH. 


No.  4082  AT  LAW 


3tt  tl|?  MnxUh  &tat^0 
ffitrmtt  ffiourt  af  Appeals 


The  United  States  of  America  ex  rel.  Thomas 
W.  Miller,  Alien  Property  Custodian  of  the 
United  States  of  America, 

Plaintiff  and  Relator  in  Error, 


-vs. 


C.  L.  Babcock,  State  Treasurer   of   the   State   of 
Washington, 

Defendants  and  Respondent  in  Error. 


Upon  Writ  of  Error  to  the  United  States 

District  Court  of  the  Western  District 

OF  Washington,  Southern  Division. 


Hon.  Edward  E.  Cushman,  Judge  Presiding. 


BRIEF  FOR  PLAINTIFF  AND  RELATOR 
IN  ERROR 


STATEMENT  OF  THE  CASE. 

In  the  year  1922  Thomas  W.  Miller,  Alien  Prop- 
erty Custodian  of  the  United  States  of  America, 
brought  a  certain  action  in  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington, 
Southern  Division,  against  the  officers  of  the  De- 


partment  of  Labor  and  Industries  of  the  State  of 
Washington  for  the  purpose  of  gaining  possession 
of  certain  warrants  on  the  "Accident  Fund"  of  the 
State  of  Washington  which  had  been  drawn  in  the 
name  of  certain  alien  enemies  of  the  United  States 
but  which  had  never  been  delivered  to  the  payees 
at  the  time  when  the  United  States  entered  the 
World  War;  that  said  warrants  were  drawn  to  the 
said  payees  and  the  claims  had  been  duly  and  regu- 
larly allowed  against  the  "Accident  Fund"  of  the 
State  of  Washington  also  known  as  the  "Workmen's 
Compensation  Fund"  in  favor  of  the  said  alien 
enemies ;  these  claims  were  all  reported  to  the  Alien 
Property  Custodian  either  by  the  officers  of  the  De- 
partment of  Labor  and  Industries  of  the  State  of 
Washington  or  by  their  predecessors  in  office  and 
demand  made  by  the  Custodian  for  the  payment  of 
all  such  claims  soon  after  the  declaration  of  war  by 
the  United  States  as  will  appear  by  the  record  in 
the  above  entitled  case  (see  Clifford  vs.  Miller,  288 
Federal  Reporter,  page  537) ;  that  said  report  and 
demand  was  long  prior  to  the  signing  of  the  treaty 
of  peace;  that  at  the  time  said  demand  was  made 
all  the  said  warrants  were  outstanding  obligations 
against  the  Accident  Fund  of  the  State  of  Wash- 
ington and  no  period    of   limitations   had  expired 
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against  any  of  them  (Petition  and  Affidavit,  Para- 
graph V). 

That  the  defendant  and  respondent  is  the  State 
Treasurer  of  the  State  of  Washington  and  as  such 
it  is  his  duty  to  pay  warrants  drawn  on  the  said 
"Accident  Fund"  by  the  State  Auditor  of  the  State 
of  Washington  on  vouchers  furnished  by  the  offi- 
cers of  said  department  or  their  predecessors;  that 
said  action  resulted  in  a  judgment  in  favor  of  the 
Custodian  which  said  judgment  was  appealed  to  this 
court  and  the  judgment  of  the  District  Court  was 
affirmed  (see  Clifford  vs.  Miller,  Federal  Reporter 
288,  page  537) ;  that  upon  the  filing  of  the  remit- 
titur and  the  entry  thereof  in  the  District  Court  the 
said  warrants  were  delivered  to  the  plaintiff  and 
relator  herein,  the  same  having  been  in  the  custody 
of  the  Clerk  of  the  United  States  District  Court  at 
Tacoma ;  that  there  has  been  at  all  times  a  sufficient 
reserve  set  apart  in  the  said  Accident  Fund  with 
the  said  State  Treasurer  by  order  of  the  director 
of  the  Department  of  Labor  and  Industries  or  the 
former  Industrial  Insurance  Commission  of  the 
State  of  Washington  and  at  all  times  maintained 
for  the  express  purpose  of  paying  each  and  all  said 
claims  for  which  warrants  were  issued  (paragraph 
8  of  the  Petition  and  Affidavit). 


That  upon  securing  the  possession  of  the  said 
warrants  the  plaintiff  and  relator  presented  them 
to  the  defendant  and  respondent  for  payment  offer- 
ing to  endorse  the  same  and  surrender  them  to  him ; 
that  the  said  defendant  refused  to  pay  the  said  war- 
rants or  any  of  them  (paragraph  5  of  Petition  and 
Affidavit). 

That  upon  such  refusal  the  plaintiff  and  relator 
brought  this  action  in  the  U.  S.  District  Court  for 
the  purpose  of  securing  a  Writ  of  Mandamus  re- 
quiring the  said  defendant  to  pay  the  said  war- 
rants; that  an  Order  for  an  Alternative  Writ  and 
an  Alternative  Writ  of  Mandamus  were  issued 
which  in  due  time  were  made  returnable;  that  upon 
the  return  day  thereof  the  defendant  appeared  in 
said  action  and  demurred  to  the  petition  and  affi- 
davit of  the  plaintiff  and  relator  upon  the  grounds 
that  the  court  did  not  have  jurisdiction  of  the  per- 
son of  the  defendant  or  of  the  subject  matter  of  the 
action  and  that  the  Complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  (see  De- 
murrer). 

Upon  the  argument  of  the  demurrer,  the  U.  S. 
District  Court  entered  a  Memorandum  Decision  sus- 
taining the  same  solely  upon  the  ground  that  the 


court  did  not  have  jurisdiction  to  hear  and  deter- 
mine the  case  (see  Opinion  of  Court). 

The  plaintiff  and  relator  thereupon  refused  to 
plead  further  and  a  judgment  of  the  District  Court 
was  entered  dismissing  the  petition  and  the  action 
for  want  of  jurisdiction  to  which  ruling  the  plain- 
tiff excepted  and  his  exception  was  allowed  (Judg- 
ment of  Dismissal) ;  that  upon  entry  of  judgment 
the  plaintiff  and  relator  sued  out  this  Writ  of  Error 
alleging  as  grounds  therefore  those  stated  in  his 
assignments  of  error  (Assignments  of  Error). 

That  the  plaintiff  and  relator  desires  the  payment 
of  said  warrants  that  he  may  collect  the  funds  and 
distribute  them  to  those  who  by  acts  of  Congress 
shall  be  designed  to  be  entitled  thereto  and  that  he 
may  perform  his  duties  as  an  executive  officer  repre- 
senting the  President  of  the  United  States  so  that 
the  President  may  carry  out  the  treaty  obligations 
of  the  government  with  the  foreign  nations  whose 
subjects  are  interested  in  the  said  funds. 

The  sole  question  involved  in  this  case  is  whether 
or  not  the  action  is  against  the  State  of  Washing- 
ton, and  if  so,  can  it  be  brought  in  the  District 
Court  or  must  the  plaintiff  and  relator  apply  for 
his  relief  to  the  Supreme  Court  of  the  United  States. 
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SPECIFICATIONS  OF  ERROR. 
I. 

The  United  States  District  Court  erred  in  hold- 
ing that  it  did  not  have  jurisdiction  of  the  Defend- 
ant and  Respondent  and  of  the  subject  matter  of 
the  action  and  in  sustaining  the  demurrer  of  the 
Defendant  and  Respondent  to  the  petition  and  affi- 
davit of  the  Plaintiff  and  Relator. 

II. 

The  Court  erred  in  entering  judgment  in  favor 
of  the  Defendant  and  Respondent  and  against  the 
Plaintiff  and  Relator  for  lack  of  jurisdiction. 

III. 

The  Court  erred  in  not  granting  plaintiff  and  re- 
lator a  peremptory  Writ  of  Mandamus  against  the 
Defendant  and  Respondent  upon  the  return  made 
to  the  Alternative  Writ  issued  in  said  action. 

ARGUMENT. 

I. 

The  Petition  and  Affidavit. 
(a)  The  issuance  of  writs  of  mandamus  follows 
the  procedure  prescribed  for  the  State  Courts  by 
the  State  laws. 


Rule  86,  Page  72,  Rules  of  Circuit  Courts  and 
District  Courts. 

(b)  Issuance  of  the  writ  upon  a  sworn  petition 
has  been  approved  by  the  Supreme  Court  of  Wash- 
ington. 

Smith  V.  Ormsby,  20  Wash.  396. 
State  ex  rel.  Cicoria  v.  Corgiat,  50  Wash.  95. 
State  ex  rel.  Adams  v.  Irwin,  74  Wash.  589. 
State  ex  rel.  Richardson  v.  Superior  Court, 
41  Wash.  439. 

(c)  That  among  the  facts  alleged  in  the  affidavit 
and  petition  for  the  writ  and  admitted  by  the  re- 
spondent's demurrer  are : 

1.  That  the  relator  is  an  executive  officer  acting 
under  the  President  of  the  United  States;  that  his 
position  as  Alien  Property  Custodian  is  by  virtue 
of  the  ''Trading  with  the  Enemy  Act,"  passed  on 
the  6th  day  of  October,  1917,  and  the  acts  of  Con- 
gress amendatory  and  supplementary  thereto,  pos- 
sessing all  the  powers  granted  by  said  acts  and  the 
executive  orders  in  pursuant  thereof.  Paragraph 
I  of  Petition  and  Affidavit. 

2.  That  the  defendant  and  respondent  is  the 
State  Treasurer  of  the  State  of  Washington,  and 
that  it  is  a  part  of  his  duties  to  pay  warrants  which 
have  been  duly  drawn  by  the  Auditor  of  the  State 
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of  Washington  upon  the  ^'Accident  Fund"  and 
issued  to  the  holders  thereof,  upon  vouchers  pre- 
sented to  the  Auditor  by  the  officers  of  the  Depart- 
ment of  Labor  and  Industries  or  their  predecessors 
in  interest.    Paragraph  II  of  Petition  and  Affidavit. 

3.  That  plaintiff  and  relator  is  the  holder  of  cer- 
tain warrants  on  the  ^'Accident  Fund"  of  the  State 
of  Washington  possession  of  which  was  awarded 
him  by  a  judgment  entered  by  this  Court  in  the 
case  of  Clifford  et  al.  v.  Miller,  Alien  Property  Cus- 
todian, 288  Fed.,  page  537,  as  appears  by  Schedules 
A-B  attached  to  petition.  Paragraph  IV  of  Peti- 
tion. 

4.  That  all  of  the  claims  represented  by  the  war- 
rants above  referred  to  were  demanded  by  relator 
of  the  Department  of  Labor  and  Industries  in  1917 
or  1918,  but  were  unlawfully  withheld  from  him 
until  after  the  decision  in  the  Clifford  case ;  that  re- 
lator did  not  receive  the  warrants  till  May  15,  1923 ; 
that  all  of  said  warrants  were  due  former  alien 
enemies  or  allies  of  alien  enemies  of  the  United 
States ;  that  relator  is  entitled  to  all  of  the  said  war- 
rants and  funds  represented  thereby  under  the 
Trading  with  the  Enemy  Act  and  was  awarded 
them  by  the  District  Court  and  the  Court  of  Ap- 
peals.   Paragraph  V  of  Petition. 


5.  That  the  warrants  were  on  the  26th  day  of 
May,  1923,  duly  presented  by  the  relator  to  the  re- 
spondent for  payment  and  relator  offered  to  sur- 
render the  same  on  payment  of  them ;  that  respond- 
ent refused  to  pay  the  warrants  or  any  of  them. 
Paragraph  V  of  Petition. 

6.  That  the  relator  desires  the  payment  of  the 
warrants  that  he  may  carry  out  the  acts  of  Con- 
gress and  the  treaty  obligations  of  the  government. 
Paragraph  VII  of  Petition. 

7.  That  a  sufficient  reserve  has  been  set  apart 
in  the  accident  fund  with  the  respondent  by  order 
of  the  Director  of  Labor  and  Industries  or  the  for- 
mer Industrial  Insurance  Commissioners  of  the 
State  of  Washington  and  at  all  times  maintained  for 
the  express  purpose  of  paying  each  and  all  of  the 
said  claims  for  which  said  warrants  were  issued. 
Paragraph  VIII  of  Petition. 

8.  That  the  petition  also  contains  the  usual  alle- 
gation that  the  respondent  is  an  inhabitant  of  the 
judicial  district  in  which  the  action  is  brought  and 
that  the  relator  has  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law. 

There  could  be  no  question  about  the  sufficiency 
of  this  petition  had  it  been  filed  in  the  Superior 
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Court  of  the  State  of  Washington  or  the  Supreme 
Court  of  the  State  of  Washington.  The  question 
then  arises  can  the  action  be  maintained  in  the  Dis- 
trict Court  of  the  United  States. 

II. 

The  Action  of  Mandamus  is  Recognized  by  Both 
State  and  Federal  Courts  as  the  Proper 
Remedy  to  Compel  a  Municipal  or  State 
Officer  to  Pay  a  Warrant  Duly  Issued  or  to 
Perform  Any  Other  Ministerial  Act. 

Vol.  18,  page  192,  Par.  116,  Ruling  Case  Law. 

Vol.  18,  page  225,  Par.  149,  Ruling  Case  Law. 

J.  A.  Cloud  V.  The  Town  of  Sumas,  9  Wash. 
399. 

The  La  France   Fire    Engine    Co.  v.  E.  D. 
Davis,  Treasurer,  9  Wash.  600. 

State   ex  rel.   Dahlquist   v.    Van    Wick,   20 
Wash.  391. 

State  V  .Akers,  92  Kan.  169,  140  Pac.  637; 
Am.  Annotated  Cases  1916-B,  543. 

Bank  of  California  v.  Shaber,  35  Cal.  322. 

State  V.  Gandy,  12  Neb.  232. 

Busch  V.  Geisy,  16  Ore.  355. 

Day  V.  Calloiv,  39  Cal.  393. 

Jerome  v.  Rio  Grande  County  Commission- 
ers, 18  Fed.  873. 

Robert  v.  U.  S.,  176  U.  S.  221,  29  Supreme 
Court  Reports  376;  44  Law  Ed.  443. 

Board  of  Liquidation  et  al.  v.  McComb,  92 
U.  S.  534,  541;  23  Law  Ed.  623. 


11 

Virginia  Coupon  Cases,  114  U.  S.  270,  293; 

5  Sup.  Ct.  903,  915;  29  Law  Ed.  185. 
Pennoyer  v.  McConnaughy^  140  U.  S.  1,  10; 

11  Sup.  Ct.  699,  701;  35  Law  Ed.  363. 
Rolston  V.  Missouri  Fund  Comers.,  120  U.  S. 

390,  411;  7  Sup.  Ct.  599,  610;  30  Law 


Ed.  721. 


III. 


The  Trading  With  the  Enemy  Act  Provides 
That  the  District  Courts  of  the  United 
States  Shall  Have  Jurisdiction  in  All  Ac- 
tions Arising  Under  It. 

Section  31151/2  of  this  act  reads  as  follows: 

'The  district  courts  of  the  United  States  are 
hereby  given  jurisdiction  to  make  and  enter 
all  such  rules  as  to  notice  or  otherwise,  and  all 
such  orders  and  decrees  and  to  issue  such  pro- 
cess as  may  be  necessary  and  proper  in  the 
premises  to  enforce  the  provisions  of  this  Act, 
with  a  right  of  appeal  from  the  final  order  or 
decree  of  such  court  as  provided  in  sections  one 
hundred  and  twenty-eight  and  two  hundred 
and  thirty-eight  of  the  act  of  March  third,  nine- 
teen hundred  and  eleven,  entitled  'An  Act  to 
codify,  revise  and  amend  the  laws  relating  to 
the  Judiciary.'  " 

The  questions  then  arise:  what  is  the  Trading 
with  the  Enemy  Act?  under  what  constitutional 
power,  if  any,  was  it  passed?  what  is  its  purposes 
and  object?  was  it  intended  that  it  should  give  to 
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the  district  courts  of  the  United  States  original 
jurisdiction,  or  was  its  purpose  to  limit  such  juris- 
diction to  certain  specific  cases  arising  under  it  and 
leave  other  cases  arising  under  it  to  other  tribunals? 

In  order  to  understand  the  Trading  with  the 
Enemy  Act  let  us  then  examine  the  Constitution  of 
the  United  States  and  the  Acts  of  Congress  as  they 
relate  to  the  judiciary. 

The  Constitutional  provision  is  as  follows: 

"The  judicial  power  shall  extend  to  all  cases 
in  law  and  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties 
made,  under  their  authority ;  to  all  cases  affect- 
ing ambassadors,  other  public  ministers  and 
consuls  *  *  *  to  controversies  to  which  the 
United  States  shall  be  a  party.  *  *  *  in  all 
cases  affecting  ambassadors,  other  public  min- 
isters and  consuls,  and  those  in  which  a  state 
shall  be  party,  the  supreme  court  shall  have 
original  jurisdiction.  In  all  the  other  cases 
before  mentioned,  the  Supreme  Court  shall 
have  appellate  jurisdiction,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regu- 
lations as  congress  shall  make."  (Art.  Ill,  Sec. 
2,  Const,  of  United  States.) 

The  Judicial  Code  of  1789  distributed  the  juris- 
diction of  the  United  States  Courts  as  follows :  The 
District  Courts  were  given  original  jurisdiction: 
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First,  of  all  suits  of  a  civil  nature  at  common  law 
or  in  equity  brought  by  the  United  States  or  any 
officer  thereof,   *   *  * 

Second,  or  where  the  matter  in  controversy  ex- 
ceeds exclusive  of  interest  and  cost  the  sum  of 
$3,000  and  arises  under  the  constitution  or  laws 
of  the  United  States  or  treaties  made  or  which  shall 
be  made  under  their  authority  *  *  * 

Third,  *  *  *  of  all  seizures  on  land  or  water  not 
within  admiralty  and  maritime  jurisdiction. 

Fourth,  of  all  suits  against  consuls  and  vice-con- 
suls. (Hopkins'  Judicial  Code,  Sec.  24,  page  31.) 

The  Supreme  Court  of  the  United  States  was 
given  exclusive  jurisdiction  of  all  controversies  of 
a  civil  nature  where  a  State  is  a  party  and  in 
proceedings  against  ambassadors  or  public  minis- 
ters and  it  was  given  original  but  not  exclusive 
jurisdiction  of  all  suits  brought  by  ambassadors  or 
other  public  ministers  or  in  which  a  consul  or  a 
vice-consul  is  a  party. 

This  action  is  brought  by  a  United  States  officer 
and  comes  under  Section  I  of  the  Judicial  Code.  It 
also  arises  under  the  constitution  and  laws  of  the 
United  States  and  likewise  comes  under  said  sec- 
tion.    It  also  has  to  do  with  seizures  on  land  of 
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enemy  property  and  comes  under  subdivision  third 
of  the  Judicial  Code. 

All  these  sections  give  the  District  Courts  juris- 
diction of  the  present  action.  Congress  also  gave 
them  jurisdiction  under  the  provision  of  the  Trad- 
ing with  the  Enemy  Act  and  for  fear  that  some- 
one might  raise  the  question  that  the  Trading  with 
the  Enemy  Act  did  not  include  a  State  the  act  in 
Section  II  subdivision  C  defined  the  word  person 
as  follows : 

"The  word  person  as  herein  used  shall  be 
deemed  to  mean  an  individual,  partnership,  as- 
sociation, company,  or  other  unincorporated 
body  of  individuals,  or  corporation,  or  body 
politic.'' 

The  definition  of  a  body  politic  is  defined  by  the 
text  writers  as  follows: 

Anderson's  Law  Dictionary,  page  127,  "the  gov- 
ernmental, sovereign,  power  of  a  city  or  a  state'' 
(the  italic  being  ours). 

Black's  Law  Dictionary  says,  "it  is  a  name  ap- 
plied to  the  state." 

The  Supreme  Courts  of  various  states  have  de- 
fined it  as  "The  state  or  nation  as  an  organized 
political  body  of  people  collectively."  People  v. 
Snyder,  279  111.  435-440,  117  N.  E.  119. 
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Chief  Justice  Gray,  quoting  Chief  Justice  Mar- 
shall, defined  it  in  the  case  of  Von  Brocklin  v.  An- 
derson, 117  U.  S.  119,  29  L.  Ed.  846,  Justice  Gray 
says : 

"In  the  words  of  Chief  Justice  Marshall :  'The 
United  States  is  a  government,  and  conse- 
quently a  body  politic  and  corporate,  capable 
of  attaining  the  objects  for  which  it  was 
created,  by  the  means  which  are  necessary  for 
their  attainment.  This  great  corporation  was 
ordained  and  established  by  the  American  Peo- 
ple, and  endowed  by  them  with  great  powers 
for  important  purposes.  Its  powers  are  un- 
questionably limited;  but  while  within  those 
limits,  the  faculties  and  properties  belonging 
to  a  government  with  a  perfect  right  to  use 
them  freely,  in  order  to  accomplish  the  object 
of  its  institution.'  {U.  S.  v.  Maurice,  2  Brock. 
96,  109.) 

And  Webster's  New  International  Diction- 
ary, 1921  Edition,  defines  body  politic  as  ''The 
state  as  a  politically  organized  body  of  persons 
or  as  exercising  political  functions.  " 

The  executive  orders  attached  to  the  Trading 
with  the  Enemy  Act  also  likewise  uses  the  word 
"body  politic"  in  defining  to  whom  they  shall  ap- 
ply. The  Judicial  Code  of  1789  as  amended  also 
defined  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  and  provided  in  Section 
238  that  the  Court  should  have  appellate  jurisdic- 
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tion  in  any  case  that  involves  the  construction  or 
application  of  the  Constitution  of  the  United  States 
and  in  any  case  in  which  the  constitutionality  of 
any  law  of  the  United  States  is  drawn  in  question. 

The  present  action  is  ancillary  to  the  former  ac- 
tion of  Clifford  V.  Miller,  288  Fed.  537.  It  is  simply 
to  make  effective  this  decision  that  the  present  ac- 
tion is  maintained.  Ancillary  cases  may  be  brought 
in  the  District  Courts  in  aid  of  a  decree  of  the  Fed- 
eral Court,  and  are  not  forbidden  by  the  eleventh 
amendment  to  the  Constitution,  even  though  they 
may  be  against  State  officers.  Gunter  v.  Atlantic 
Coast  Line  Ry.  Co.,  200  U.  S.  273-4,  50  L.  Ed.  478 
et  seq. 

IV. 

The  Trading  With  the  Enemy  Act  Is  Complete 
IN  Itself;  It  Neither  Expressly  Amends  nor 
Repeals  Any  Other  Statute;  It  Was  Passed 
TO  Meet  the  Emergencies  of  War. 

Whether  taken  as  originally  enacted,  October  6, 
1917,  Chap.  106,  40  Stat,  at  L.  411,  Comp.  Stat. 
Par.  31151/2  A,  Fed.,  Stat.  Anno.  Sup.  1918,  p.  847, 
or  as  since  amended  March  28,  1918,  Chap.  28,  40 
Stat,  at  L.  459,  460;  November  4,  1918,  Chap.  201, 
40  Stat,  at  L.  1020;  July  11,  919,  Chap.  6,  41, 
Stat,  at  L.   1020;  July  17,   1920,  Chap.  241,  41, 
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Stat,  at  L.  977,  is  strictly  a  war  measure,  and  finds 
its  sanction  in  the  constitutional  provision.  Art.  18, 
cl.  Ill,  "empowering  Congress  to  declare  war, 
grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water." 
Brown  v.  United  States,  8  Cranch,  110,  126,  3 
Law  Ed.,  504,  510;  Miller  v.  United  States  {Page 
V.  United  States),  11  Wall.  268,  305,  30  L.  Ed. 
135,  144;  Stoehr  v.  Wallace  255  U.  S.  241,  65  Law 
Ed.  610.  This  last  case  says  that  an  attempt  of 
the  Alien  Property  Custodian  to  recover  property 
or  funds  comes  under  this  section  of  the  Constitu- 
tion, and  the  passage  of  the  Trading  with  the 
Enemy  Act  is  simply  making  the  necessary  rules 
concerning  captures  on  land.  One  of  these  rules  is 
that  the  Alien  Property  Custodian  must  proceed  in 
the  District  Court  of  the  United  States  to  enforce 
this  law.  Furthermore,  the  Judicial  Code  expressly 
gives  the  District  Courts  jurisdiction  of  all  seizures 
on  land  and  water  not  within  admiralty  and  mari- 
time jurisdiction.  Judicial  Code,  Sec.  24,  Par.  third. 
The  same  Judicial  Code  that  gives  the  District 
Court  jurisdiction  over  seizures  on  land  gives  the 
Supreme  Court  jurisdiction  in  cases  to  which  a 
State  is  a  party.    Judicial  Code,  Sec.  233. 

It  is  clearly  within  the  power  of  Congress  to 
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thus  distribute  the  jurisdiction,  and  it  was  clearly 
the  intention  of  Congress  not  to  give  the  Supreme 
Court  original  jurisdiction  in  that  class  of  cases 
that  involved  seizures  on  land  even  though  a  State 
were  a  party. 

Bearing  upon  this  question,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Ames  v.  Kansas, 
111  U.  S.  449,  28  L.  Ed.  482,  says:  ''The  judicial 
power  of  the  United  States  exists  under  the  Con- 
stitution, and  Congress  alone  is  authorized  to  dis- 
tribute that  power  among  the  Courts^ 

It  is  consequently  fitting  and  proper  that  Con- 
gress should,  as  it  has  done,  provide  that  the  Dis- 
trict Courts  shall  have  jurisdiction  of  actions  aris- 
ing under  the  Trading  with  the  Enemy  Act.  Fur- 
thermore, the  present  action  arises  under  the  Con- 
stitution of  the  United  States  and  the  Laws  of  Con- 
gress, and  in  this  class  of  cases  the  Supreme  Court 
of  the  United  States  has  appellate  and  not  original 
jurisdiction. 

This  matter  was  decided  at  an  early  date  by 
the  United  States  Supreme  Court  in  the  case  of 
Cohens  v.  Virginia,  6  Wheat.  264  U.  S.,  in  a  now 
historic  opinion  written  by  Chief  Gray  quoting 
Chief  Justice  Marshall,  who  showed  where  the  line 
should  be  drawn,  viz:  if  a  State  be  a  party,  the 
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jurisdiction  is  original;  if  it  arises  under  the  Con- 
stitution of  the  United  States  or  an  Act  of  Con- 
gress, it  is  appellate  even  though  a  State  be  a 
party.  Cohens  v.  Virginia,  6  Wheat.  264;  5  Law 
Ed.  257;  Ames  v,  Kansas,  111  U.  S.  47;  28  Law 
Ed.  491. 

In  the  case  of  Ames  v.  Kansas,  supra,  the  Court 

states : 

**Again,  the  grant  of  original  jurisdiction 
to  the  Supreme  Court  is  the  same  in  the  cases 
*  *  *  in  which  a  State  shall  be  a  party,  as  in 
the  case  of  a  consul." 

In  the  year  1884,  one  Preston  sued  one  Bors  in 
the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  Bors  was  the  consul 
at  New  York  for  the  Kingdom  of  Norway  and 
Sweden.  The  suit  was  at  law  for  $7,313.10.  The 
consul  claimed  his  exemption  and  insisted  that  he 
must  be  sued  in  the  U.  S.  Supreme  Court,  as  the 
Constitution  of  the  United  States  gave  the  Supreme 
Court  jurisdiction  in  cases  to  which  a  State  was  a 
party,  or  in  which  a  consul  was  a  part.  The 
Judiciary  Act  of  1789  had  given  the  Circuit  Court 
jurisdiction  in  this  class  of  cases.  The  Supreme 
Court  of  the  United  States  held  that  in  this  class 
of  cases,  the  Circuit  Court  had  original  jurisdic- 
tion, and  the  Supreme  Court  appellate  jurisdiction. 
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Bors  V.  Preston,  111  U.  S.  256,  28  Law  Ed.  420. 
This  case  was  cited  in  the  trial  of  the  present  action 
in  the  District  Court,  but  for  some  reason  the 
Court  does  not  refer  to  this  case  in  his  opinion. 

The  fact  that  the  Trading  with  the  Enemy  Act 
by  the  same  section  that  gives  the  District  Court 
jurisdiction,  even  though  a  body  politic  or  State 
is  involved,  provides  for  appeals  to  the  United 
States  Circuit  Court  of  Appeals  and  the  United 
States  Supreme  Court,  is  proof  positive  that  it  was 
the  intention  of  Congress  to  give  the  District  Court 
original  jurisdiction  and  the  Supreme  Court  ap- 
pellate jurisdiction  in  all  cases  arising  under  the 
Act. 

The  Supreme  Court  of  the  United  States  in  the 
case  of  United  States  v.  Louisiana,  123  U.  S.  36, 
says  that,  "it  is  competent  for  Congress  to  authorize 
suits  by  a  State  to  be  brought  in  the  inferior  courts 
of  the  United  States."  Surely,  if  this  be  the  case, 
it  is  likewise  competent  for  Congress  to  provide,  as 
it  has  in  the  Trading  with  the  Enemy  Act,  that 
suits  against  a  State  may  be  brought  in  the  in- 
ferior courts  of  the  United  States. 

In  an  early  Federal  case,  the  right  of  Congress 
to  confer  jurisdiction  on  the  inferior  Federal  Courts 
in  those  cases  in  which,    by   the  Constitution,  the 
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Supreme  Court  has  been  given  original  jurisdiction, 
was  held  to  be  unquestioned.  The  case  is  that  of 
State  of  Texas  v.  Lemis  et  ah,  14  Fed.  65.  In  this 
opinion  the  Court  says: 

"Cases  affecting  consuls  stand  in  the  same 
precise  category  as  cases  in  which  a  State  shall 
he  a  party  (the  italics  are  ours),  and  the  opin- 
ion holds  that  the  grant  of  original  jurisdic- 
tion by  Article  3,  Sec.  2,  of  the  Constitution, 
to  the  United  States  Supreme  Court  in  all  cases 
in  which  a  State  is  a  party,  does  not  preclude 
Congress  from  conferring  jurisdiction  upon 
the  Circuit  Courts  in  cases  brought  by  a  State 
against  an  alien." 

The  right  of  the  Legislature  to  distribute  the 
original  jurisdiction  of  the  Supreme  Court  granted 
by  the  Constitution  was  early  considered  and  de- 
cided by  the  Supreme  Court  of  the  State  of  Wash- 
ington in  conformity  with  the  decisions  of  the 
United  States  Supreme  Court  in  Ames  v.  Kansas, 
111  U.  S.  449;  Bors  v.  Preston,  111  U.  S.  252; 
United  States  v.  Louisiana,  123  U.  S.  32.  In  this 
action  the  present  Senator  from  the  State  of  Wash- 
ington, Hon.  W.  L.  Jones,  was  respondent,  and  the 
opinion  was  written  by  Justice  Dunbar,  father  of 
the  present  Attorney  General  of  Washington.  Jones 
V.  Reed,  Auditor  of  Washington,  and  Lindsley, 
Treasurer  of  Washington,  3  W.  57. 


But  the  contention  of  the  respondent  which  was 
urged  in  the  lower  Court  and  which  will  probably 
be  insisted  on  here,  is  that  while  Congress  un- 
doubtedly has  the  right  to  take  the  jurisdiction 
away  from  the  Supreme  Court  and  vest  it  in  the 
District  Court  where  a  State  is  a  party,  by  the 
passage  of  the  Trading  with  the  Enemy  Act  it  has 
not  done  so.  This  leads  us  to  a  consideration  of  the 
Trading  with  the  Enemy  Act  as  interpreted  by  the 
decisions  of  the  Federal  Courts: 

1st.  It  is  a  war  measure  enacted  by  virtue  of 
Art.  1,  Sec.  8,  CI.  11,  of  the  Constitution,  empower- 
ing Congress  "to  declare  war,  grant  letters  of 
marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water."  Central  Union  Trust 
Company  v.  Garvan^  254  U.  S.  583,  65  Law  Ed. 
403;  Stoehr  v.  Wallace,  255  U.  S.  241,  65  Law  Ed. 
610. 

2nd.  It  is  a  summary  measure  and  does  not  per- 
mit the  merits  or  demerits  of  any  seizure  under  it 
to  be  litigated  in  the  Courts,  but  provides  that,  after 
the  Custodian  has  made  his  demand,  possession  of 
the  fund  or  property  must  be  surrendered  and  a 
party  claiming  it  must  make  good  his  claim  against 
the  Custodian  by  an  action  brought  under  Section 
9,  of  the  Act. 
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In  the  case  of  Commercial  Trust  Company  v. 
Thomas  W.  Miller  as  Alien  Property  Custodian,  de- 
cided April  23,  1923,  reported  in  U.  S.  Supreme 
Court  Advance  Sheets  of  May  15,  1923,  at  page 
542,  it  was  held  that  "the  Custodian  succeeds  to 
all  the  rights  in  the  property  to  which  the  enemy 
is  entitled  as  completely  as  if  by  conveyance,  trans- 
fer or  assignment;"  that  suits  may  be  brought  to 
gain  possession  of  property  or  funds;  that  such 
suit  is  of  as  peremptory  character  as  "seizure  in 

pais,  and  is  the  dictate  and  provision  for  the  emer- 
gency of  war,  not  to  be  defeated  or  delayed  by  de- 
fenses, its  only  condition,  therefore,  being  the  de- 
termination by  the  Alien  Property  Custodian  in 
that  it  was  enemy  property." 

The  decision  further  holds  that  the  provisions  of 
the  Trading  with  the  Enemy  Act  were  passed  by 
virtue  of  the  legislative  power  of  Congress;  that  the 
Act  did  not  cease  to  be  effective  v/hen  the  Treaty 
of  Peace  was  signed,  but  is  still  in  full  force  and 
effect.     The  Court  in  this  connection  says: 

"A  Court  cannot  estimate  the  effects  of  a 
great  war  and  pronounce  their  termination  at 
a  particular  moment  of  time,  and  its  conse- 
quences are  so  far  swallowed  up  that  legisla- 
tion addressed  to  its  emergency  had  ceased  to 
have  purpose  or  operation  with  the  cessation 
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of  the  conflicts  in  the  field.  Many  problems 
would  yet  remain  for  consideration  and  solu- 
tion, and  such  was  the  judgment  of  Congress, 
for  it  reserved  from  its  legislation  the  Trading 
with  the  Enemy  Act  and  amendments  thereto, 
and  provided  that  all  property  subject  to  that 
Act  shall  be  retained  by  the  United  States  un- 
til such  time  as  the  Imperial  German  Govern- 
ment *  *  *  shall  have  *  *  *  made  suitable 
provisions  for  the  satisfaction  of  all  claims." 

C.  Trust  Co.  of  New  Jersey  v.  Miller,  Custodian, 
supra;  also  Kahn  v.  Anderson,  255  U.  S.  1,  65  Law 
Ed.  469;  Vincenti  v.  United  States  (C.  C.  A.),  272 
Fed.  114,  and  256  U.  S.  700,  65  Law  Ed.  1178; 
Ahrenfeldt  v.  Miller,  decided  April  23,  1923,  U.  S. 
Supreme  Court  Advance  Sheets,  May  15,  1923,  p. 
546. 

In  a  very  recent  decision  in  re.  Miller,  281  Fed. 

773,  the  Federal  Court,  referring  to  the  duties  of 

the  District  Courts  to  enforce  the  Act,  says : 

"It  certainly  needs  no  argument  to  show  that 
if  the  Custodian  was  entitled  to  make  the  de- 
mand for  the  delivery  of  the  property,  he  was 
equally  entitled  to  resort  to  the  District  Court 
after  his  demand  was  not  complied  with,  for 
the  Act,  itself,  expressly  makes  it  the  duty  of 
the  Court  to  enforce  the  provisions  of  the 
statute.  It  certainly  is  true  that  Section  17 
was  not  intended  to  be  a  shield  to  be  used  by  the 
persons  who  are  resisting  compliance  with  the 
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Custodian's  demand,  but  rather  as  a  sword 
against  those  who  ignore  the  peremptory  char- 
acter of  the  action.  The  Custodian  is  in  Court 
now  not  asking  a  new  seizure  of  property  in 
his  behalf,  but  to  aid  him  in  a  seizure  already 
made.  Every  feature  of  the  Act  has  been 
considered  and  construed  and  upheld  by  the 
Supreme  Court  and  the  Federal  Court,  citing 
several  recent  cases." 

The  present  case  is  not  a  new  demand,  but  simply 
the  enforcement  and  carrying  out  of  the  original 
demand  made  for  this  fund;  it  is  simply  to  make 
effective  the  judgment  in  the  Clifford  case. 

The  Supreme  Court  of  the  United  States  has  fre- 
quently held  that  ancillary  cases  may  be  brought  in 
the  District  Court  in  aid  of  a  decree  of  the  Federal 
Court,  and  are  not  forbidden  by  the  eleventh  amend- 
ment, or  the  Constiution  itself,  even  though  they 
may  be  against  State  officers.  Gunter  v.  Atlantic 
Coast  Line  R.  R.  Co.,  200  U.  S.  273-4,  50  Law  Ed. 
478  et  seq. 

The  proceeds  of  these  warrants  do  not  belong 
to  the  State  of  Washington,  but  title  to  the  same 
became  vested,  for  the  purpose  of  distribution  un- 
der Acts  of  Congress,  in  the  Custodian  early  in 
1918,  when  he  made  his  demand  therefor.  Kohn 
V.  Kohn,  264  Fed.  253;  Miller  v.  Camp,  280  Fed. 
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Bonds,  265  Fed.  477. 

The  Act  in  question  is  a  complete  statute  passed 
in  the  emergency  of  war  to  regulate  dealings  with 
the  enemy.  It  is  our  contention  that  the  war  power 
of  Congress  is  Supreme;  that  every  other  consti- 
tutional provision  must  give  way  to  it;  that  the 
Trading  with  the  Enemy  Act  gives  the  District 
Courts  sole  authority  to  make  all  orders,  rules  and 
regulations  to  make  it  effective.  Had  Congress  so 
desired,  it  could  have  given  this  power  to  the  mili- 
tary Courts,  or  provided  a  special  tribunal,  even 
though  such  action  were  against  the  State.  When 
it  designated  the  District  Courts  as  the  tribunal  to 
enforce  this  law,  and  made  it  apply  to  persons,  cor- 
porations, associations,  individuals  and  body  poli- 
tics, it  took  in  everything,  and  intentionally  so, 
that  all  enemy-owned  property,  regardless  in  whose 
custody  it  might  be,  should  be  seized,  held  and  col- 
lected to  meet  the  expenses  attending  the  war.  It 
was  peremptory  and  it  was  never  the  intention  to 
require  the  Custodian  to  go  to  the  United  States 
Spureme  Court  in  order  to  sustain  a  demand 
against  a  State.  The  Supreme  Court  of  the  United 
States  is  not  primarily  a  Court  of  original  juris- 
diction.    It  has  neither  the  time  nor  the  facilities 
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for  taking  of  evidence  and  examination  of  wit- 
nesses. It  is  inconceivable  that  it  was  the  inten- 
tion of  Congress  to  compel  the  Custodian  to  pro- 
ceed in  the  United  States  Supreme  Court  in  an 
action  where  a  State  officer  withheld  from  him 
property  or  money  to  which  he  was  entitled.  The 
Trading  with  the  Enemy  Act  shows  that  it  was 
the  intention  of  Congress  that  all  actions,  those 
against  State  officers  as  well  as  others,  should  be 
brought  in  the  District  Courts.  Otherwise,  it  would 
not  have  used  a  term  like  "body  politic,"  which  is 
confined  almost  solely  to  the  State. 

So  paramount  is  the  War  Power  of  Congress  that 
the  United  States  Supreme  Court  has  held  that  it 
can  displace  the  police  power  of  a  State. 

It  was  held  in  Masses  Publishing  Company  v.  Pat- 
ten, 246  Fed.  24,  Annotated  Cases  1918-B,  1009, 
that  this  power  is  the  legislative  power  which  Con- 
gress possesses  as  an  incident  to  the  expressly 
granted  power  to  declare  war;  "The  Constitution 
vests  in  Congress  plenary  war  power;  Congress  can 
begin,  carry  on  and  terminate  wars  without  any 
express  limit  as  to  time,  means  or  manner."  Tod 
V.  Fairfield  Co.  Ct,  15  Ohio  St.  Rep.  389. 

It  is  said  in  U.  S.  v.  Casey,  247  Fed.  362 :  "The 
war  power  resides  in  the  Nation's  right  of  self-pre- 
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servation — the  preservation  not  only  of  itself,  but 
of  all  of  its  citizens;"  and  in  Story  v.  Perkins,  243 
Fed.  997,  it  was  said,  after  the  enumeration  of  the 
powers  of  Congress,  among  them,  as  we  have  seen, 
''the  power  to  raise  and  support  armies,  in  Clause 
18  of  Articles  1  to  8,  it  provides  the  power  to  make 
all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and 
all  powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States  or  in  any  department  or 
officer  thereof.  Here  is  the  great  reservoir  of  power 
to  save  the  National  existence.  The  President  of 
the  United  States  is  the  Commander  in  Chief  of 
the  Armies  and  Navies,  and  when  Congress  declares 
war,  by  that  declaration  it  puts  in  force  the  laws 
of  war,  and  the  war  powers  of  the  Government 
which  are  not  to  be  exercised  under  the  Constitu- 
tion in  times  of  peace,  come  into  full  force  by  virtue 
of  the  Constitution  and  are  to  be  executed  by  the 
President  and  Congress."  McCormick  v.  Hutyi- 
phrey,  27  Ind.  144.  In  the  same  case,  quoting  from 
Chief  Justice  Marshall,  the  opinion  says:  ''Congress 
must  possess  the  choice  of  means  and  must  be  em- 
powered to  use  any  means  which  are,  in  fact,  con- 
ducive to  the  exercise  of  a  power  granted  by  the 
Constitution." 
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How  absurd  it  is,  in  the  light  of  these  decisions 
by  our  highest  Courts,  to  say  that  Congress  has 
not  the  power  in  a  comprehensive  war  measure  like 
the  Act  in  question,  to  give  the  District  Courts  juris- 
diction over  this  war  measure,  unless  it  expressly 
repeals  by  direct  enactment  that  part  of  the  Judicial 
Code  which  gives  the  Supreme  Court  exclusive  juris- 
diction in  cases  to  which  a  State  is  a  party. 

It  was  said  in  Merchants,  etc.,  Bank  v.  Union 
Bank,  25  La.  387:  *ln  the  exercise  of  war  powers, 
the  United  States  is  not  restrained  by  the  limita- 
tions which  the  Constitution  imposes  on  it  as  a 
sovereign." 

It  is  said  in  U.  S.  v.  Casey,  247  Fed.  362,  that 
this  Congressional  power  extends  to  the  most  min- 
ute regulation  of  conduct,  and  Tarbel's  Case,  13 
Wall.  397,  20  U.  S.  Law  Ed.  597,  holds  that  this 
war  power  is  not  subject  to  the  police  power  of  a 
State,  and  is  not  subject  to  interference  by  a  State 
government. 

The  Trading  with  the  Enemy  Act  was  passed  to 
enable  the  Government  to  peremptorily  seize  and 
sequester  and  manage  and  control  all  enemy-owned 
property  during  the  period  of  the  war  and  recon- 
struction, and  does  not,  by  its  terms,  repeal  or 
amend  any  other  act  of  Congress. 
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It  deals  with  subjects  which,  but  for  the  Con- 
stitutional right  of  Congress  to  wage  war,  would 
be  unconstitutional  and  void. 

It  forbids  trading  with  the  enemy,  which  in  time 
of  peace,  under  existing  peace  laws,  would  be  un- 
constitutional. 

It  provides  for  sequestration  of  all  enemy  prop- 
erties for  search  and  seizure  and  many  other  things 
which  would  not  be  considered  except  for  the  war 
emergency.  It  provides  for  many  things  upon 
which  were  statutes  already  existing,  and  yet  it 
does  not  repeal  or  amend  any  of  them.  It  provides 
what  Courts  shall  have  jurisdiction  of  cases  arising 
under  the  Act. 

It  was  undoubtedly  the  purpose  of  Congress  to 
give  the  President  absolute  and  plenary  control  of 
all  enemy  property  that  the  war  might  be  fought 
to  a  successful  termination,  and  settlements  made 
without  interference  with  persons,  associations, 
partnerships,  corporations  or  body  politics.  In  or- 
der to  do  this,  it  was  necessary  to  provide  some 
tribunal  v/hich  had  the  necessary  machinery  at 
hand,  and  who  might  aid  the  President  of  the 
United  States  to  enforce  his  demands  in  the  event 
that  they  were  not  complied  with. 
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It  not  only  did  provide  such  a  tribunal  in  the 
District  Court  of  the  United  States,  but  it  also 
placed  upon  these  Courts  the  burden  of  making  all 
necessary  orders,  rules  and  regulations  to  carry  into 

effect  the  Act. 

It  is  no  more  a  repeal  of  existing  statutes  to 
provide  that  a  District  Court  shall  have  jurisdic- 
tion in  cases  where  a  body  politic  is  involved,  al- 
though prior  to  that  time  such  jurisdiction  might 
have  been  vested  in  the  United  States  Supreme 
Court,  than  it  is  a  repeal  of  the  provisions  of  the 
statutes  of  the  United  States,  which  in  time  of  peace 
secures  everybody  against  search  and  seizure,  and 
against  the  taking  of  his  property  without  due  pro- 
cess of  law.  The  Act  in  question  gives  the  Presi- 
dent  the  right  to  summarily  seize  all  alien  property. 

The  war  power  of  Congress  is  so  paramount  that 
every  other  Constitutional  power  must  give  way  to 
it.    U.  S.  V.  Tarble,  80  U.  S.  397-413;  Miller,  Execu 
tor,  V.  United  States,  78  U.  S.  268-331. 

The  Espionage  Act  in  time  of  peace  would  have 
been  held  unconstitutional  but  as  a  war  measure  it 
was  sustained.  Jefferson  Publishing  Co.  v.  West, 
245  Fed.  585;  U.  S.  v.  Pierce,  245  Fed.  878. 

The  Federal  Courts  have  held  that  this  war  power 
has  no  limitations,  and  so  held  in  sustaining  the 
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selective  draft  law.   U.  S.  v.  Sugar,  243  Fed.  423. 

The  respondent's  claim  made  in  the  lower  Court 
that  he  should  not  pay  these  warrants  because  more 
than  five  years  had  elapsed  since  they  were  drawn, 
is  not  tenable  and  cannot  he  sustained.  The  opinion 
of  the  District  Court  does  not  discuss  this,  basing 
his  decision  entirely  on  the  lack  of  jurisdiction  be- 
cause the  action  was  brought  in  the  District  Court 
of  the  United  States,  instead  of  the  Supreme  Court 
of  the  United  States;  but,  inasmuch  as  this  matter 
was  considered  in  the  lower  Court,  we  will  refer  to 
it  here.  The  section  of  the  Washington  statute  per- 
taining to  this  question  is  11008  of  Rem.  Com.  Stat, 
of  Washington,  1922,  reading  as  follows: 

"All  warrants  drawn  on  the  State  Treasurer 
shall  be  presented  for  payment  within  the  period 
of  five  years  after  the  date  of  the  issuance 
thereof,  and  should  the  payee  of  the  warrant  or 
warrants  neglect  to  present  the  same  for  pay- 
ment within  the  time  specified,  it  shall  be  the 
duty  of  the  State  Auditor  to  enter  the  same 
as  canceled  on  the  books  of  his  office,  and  to 
notify  the  State  Treasurer  of  such  cancella- 
tion." 

The  section  further  provides  that  the  Auditor 
may,  under  certain  circumstances,  issue  duplicates. 
Were  there  anything  in  this  contention,  it  would 
not  be  available  to  the  respondent,  because  the 
statute  of  limitation,  in  order  to  be  effective,  must 
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be  pleaded.  If  raised  by  demurrer,  it  must  be  by 
a  special  demurrer,  and  not  by  a  general  demurrer 
that  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Encyclopedia  of  Plead- 
ing and  Practice,  Vol.  13,  page  200,  Par.  4,  and  Vol. 
13,  Par.  4,  Sec.  7.  National  Bank  v.  Carpenter^  196 
U.  S.  167.  As  a  matter  of  fact,  however,  both  State 
and  Federal  authorities  hold  that  in  the  circum- 
stances alleged  in  the  petition  in  this  case,  the  war- 
rants in  question  were  never  issued.  It  has  been 
repeatedly  held  that  a  warrant  is  not  issued  until 
it  has  been  drawn  and  placed  in  the  custody  of  some 
person  who  was  authorized  to  collect  it.  The  Su- 
preme Court  of  Washington  early  decided  this  in 
the  case  of  the  American  Bridge  Company  v.  Wheel- 
er, 35  Wash.  40,  where  the  Auditor  drew  a  warrant 
but  did  not  deliver  it  to  anyone  authorized  to  re- 
ceive it.  The  situation  is  the  same  here.  The  war- 
rants were  drawn  and  placed  with  the  Department 
of  Labor  and  Industries.  They  were  demanded  in 
1918  by  the  Alien  Property  Custodian  long  before 
the  five-year  period  elapsed  as  to  any  of  them.  They 
were  not  received  by  anyone  authorized  to  collect 
them  until  May  15,  1923,  when  the  relator  received 
them  as  a  result  of  the  judgment  in  the  case  of  Clif- 
ford V.  Miller,  288  Fed.  537.     To  the  same  effect 
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is  Brownell  v.  The  Toimi  of  Greenwich,  22  N.  E. 
24-27;  114  New  York  518;  4  L.  R.  A.  685;  State  v. 
Pierce,  52  Kas.  521.  The  same  has  been  the  uni- 
form holding  of  the  District  Courts  and  Circuit 
Courts  of  the  United  States — the  leading  case  being 
that  of  Coming  v.  Meade  County  Commissioners, 
102  Fed.  57. 

Furthermore,  it  is  a  well  known  principle  of  law 
that  all  Statutes  of  Limitations  are  suspended  by 
war,  and  the  Treaty  of  Peace  was  not  signed  until 
November  15,  1922.  In  the  circumstances,  the 
period  of  limitations  would  not  begin  to  run  against 
the  warrants  until  May  15,  1923,  when  they  were 
delivered  to  the  relator  representing  the  claims. 

It  is  the  duty  of  the  Department  of  Labor  and 
Industries  to  ascertain  and  establish  the  amounts 
to  be  put  into  and  taken  out  of  the  Accident  Fund. 
Sections  77  to  103  of  Rem.  Com.  Stat,  of  Wash- 
ington, Sec.  2. 

It  is  the  duty  of  the  Treasurer  to  pay  every 
warrant  out  of  the  fund  upon  which  it  is  drawn, 
and  disbursements  can  only  be  made  upon  war- 
rants drawn  by  the  State  Auditor  upon  vouchers 
transmitted  to  him  by  the  Department  and  audited 
by  him.  The  warrants  in  question  were  all  legally 
drawn  upon  proper  vouchers  upon  claims  duly  al- 
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lowed,  and  there  is  money  in  the  Treasury  set  apart 
expressly  for  the  payment  of  these  warrants,  as 
stated  in  the  petition  and  admitted  by  the  de- 
murrer. 

V. 

The  Eleventh  Amendment  to  the  Constitu- 
tion OF  the  United  States  Has  No  Applica- 
tion TO  THE  Present  Case. 

This  amendment  is  as  follows:  "The  judicial 
power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  State  or  by  citizens  or  subjects 
of  any  foreign  State."  It  requires  no  argument  to 
show  that  a  suit  brought  by  the  President  of  the 
United  States  to  enforce  an  act  of  Congress  is  not 
covered  by  it.  That  the  case  is  one  brought  by  the 
United  States  cannot  be  questioned,  even  though  it 
be  brought  by  an  executive  officer.  In  other  words, 
the  eleventh  amendment  does  not  cover  cases 
brought  by  the  sovereign  powers.  State  of  Louis- 
ina  V.  James  Rudolph  Garfield,  211  U.  S.  70,  53 
Law  Ed.  92;  Oregon  V.  Hitchcock,  202  U.  S.  60, 
50  Law  Ed.  935;  Naganab  v.  Hitchcock,  202  U. 
S.  473,  50  Law  Ed.  1113;  Minnesota  V.  Hitchcock, 
185  U.  S.  373. 
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VI. 

The  Authorities  Cited  by  the  Respondent  in 
THE  Lower  Court  and  Referred  to  in  the 
Opinion  of  the  District  Court. 

The  principal  case  mentioned  is  Lankford  V. 
Platte  Iron  Works,  235  U.  S.  461,  59  Law  Ed.  316, 
35  Supreme  Court  Report  373.  This  was  an  action 
brought  against  State  officials  to  secure  certain 
funds  held  in  the  Treasury  of  Oklahoma  under  the 
Oklahoma  Bank  Guaranty  Act.  It  was  decided  in 
a  five-to-four  opinion,  the  majority  holding  that 
this  was  an  action  against  the  State,  although 
prosecuted  against  State  officers. 

This  case  might  have  some  application  were  it 
not  for  the  Trading  with  the  Enemy  Act. 

The  case  did  not  involve  the  Constitution  of 
the  United  States,  nor  an  Act  of  Congress. 

It  did  not  involve  a  statute  passed  by  Congress 
in  furtherance  of  the  war  power  granted  the  Pres- 
ident and  Congress  by  the  Constitution  of  the 
United  States. 

It  had  nothing  whatsoever  to  do  with  the  Trad- 
ing with  the  Enemy  Act,  but  construed  a  statute 
of  the  State  of  Oklahoma.  The  Supreme  Court  of 
the  United  States  has  not  seen  fit  to  follow,  to  any 
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great  extent,  this  decision,  even  in  the  cases  where 
the  Trading  with  the  Enemy  Act  was  not  involved. 
The  case  is  distinguished  in  Johnson  v.  Lankford, 
245  U.  S.  544,  62  Law  Ed.  460. 

The  acts  of  the  State  officers  of  the  State  of 
Washington,  in  withholding  possession  of  this  fund 
from  the  Custodian  is  a  violation  of  the  criminal 
section  of  the  Trading  with  the  Enemy  Act.  Sec. 
16  of  the  Trading  with  the  Enemy  Act  provides 
that  any  person  who  shall  wilfully  violate,  neglect 
or  refuse  to  comply  with  any  order  of  the  President 
issued  in  compliance  with  the  provisions  of  the  act, 
shall  be  fined  not  more  than  Ten  Thousand  Dollars, 
or,  if  a  natural  person,  shall  be  imprisoned. 

The  Supreme  Court  has  drawn  a  distinction 
between  acts  of  officers  erroneously  performed  and 
those  arising  in  tort.  In  a  case  much  later  than 
the  Oklahoma  case,  Truax  V.  Raich,  239  U.  S.  35, 
60  Law  Ed.  131,  Justice  Hughes,  writing  an  opin- 
ion, states  that  such  an  action  was  not  against  a 
State,  citing  ex  parte  Young,  209  U.  S.  123,  155, 
161,  52  Law  Ed.  714,  727,  729,  and  numerous  other 
authorities. 

Much  was  made  in  the  lower  court  of  a  state- 
ment of  Justice  Rudkin,  of  this  court,  in  the  case 
of  Clifford  V.  Miller,  288  Fed.  537,    in  which  the 
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case  of  Lankford  V.  Platte  Iron  Works  was  referred 
to,  it  being  assumed  by  the  attorneys  for  the  re- 
spondent that  this  remark  indicated  that  the  Cir- 
cuit Court  of  Appeals  would  not  sustain  the  right 
of  the  Custodian  to  mandamus  the  State  Treasurer 
for  the  payment  of  the  warrants,  possession  of 
which  had  been  ordered  delivered  to  him  by  the 
above  decision.  This  statement  was  not  necessary 
for  a  decision  of  the  case,  hence  was  dictum,  and  it 
is  not  our  belief  that  this  Court  intended  that  such 
a  construction  should  be  placed  upon  it.  The  Court 
very  well  said,  in  the  same  opinion,  that  the  Alien 
Property  Custodian  has  succeeded  to  the  rights 
and  remedies  of  the  alien  enemies.  It  seems  to  us 
absurd  to  say  that  an  alien  enemy  would  not  have 
a  right  to  collect  these  warrants  which  had  unlaw- 
fully been  withheld  from  him  by  the  Department, 
although  his  title  to  the  warrants  was  unquestioned. 

VII. 
CONCLUSION. 

The  attitude  of  the  State  of  Washington  in  this 
matter  is  incomprehensible.  In  the  case  of  Clifford 
v.  Miller,  288  Fed.  537,  the  plaintiff  was  awarded 

certain  property,  including  the  wararnts  in  ques- 
tion. 

It  has  never  been  contended  by  the  respondent 
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or  anyone  connected  with  the  State  government  of 
Washington,  but  that  the  Alien  Property  Custodian 
was  entitled  to  the  warrants  and  the  funds  repre- 
sented thereby,  and  such  contention  could  not  be 
made  in  the  line  of  all  of  the  decisions  of  the  United 
States  Supreme  Court.  The  officers  of  the  State  of 
Washington,  instead  of  complying  with  the  request 
of  the  Custodian  and  aiding  him  in  securing  the 
funds  in  question  and  in  carrying  out  the  treaty 
obligations  of  the  Government  and  the  difficult 
problems  of  reconstruction  with  which  the  Presi- 
dent of  the  United  States  is  burdened,  have  placed 
every  obstacle  in  the  way  of  the  President  of  the 
United  States. 

In  the  Clausen  case,  that  is  set  for  hearing 
today,  officers  of  the  Department  of  Labor  and  In- 
dustries said  that  in  the  issuance  of  the  vouchers 
to  the  Custodian  they  were  doing  so  involuntarily, 
and  were  compelled  to  do  so  by  this  Court.  What 
a  position  to  take  by  State  officers  of  the  State  of 
Washington!  They  say,  "Yes,  you  are  entitled  to 
the  funds,  but  you  have  not  proceeded  befare  the 
proper  tribunal."  They  say  that  it  is  not  within 
the  power  of  Congress  to  delegate  to  District  Courts 
the  right  of  the  President  of  the  United  States  to 
proceed  in  cases  in  which  a  State  officer  is  involved. 
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The  State  officers  appeared  in  the  Clifford  case, 
and  by  their  demurrer  admitted  that  the  Treasurer 
of  the  State  of  Washington  stood  ready  and  willing 
to  pay  the  warrants  in  question.  They  appear  in 
this  action  by  the  same  Attorney  General,  and  now 
claim  that  the  Treasurer  is  unwilling  to  pay  these 
warrants.  The  State  officers  in  their  attitude  as- 
sume that  the  State  is  greater  than  the  Nation,  and 
the  right  of  the  officials  is  paramount  to  that  of  the 
President  of  the  United  States  in  a  matter  in  which 
Congress,  under  its  war  power,  has  given  the  Pres- 
ident extraordinary  and  plenary  power. 

We  submit  that  the  demurrer  should  be  over- 
ruled; that  the  case  should  be  reversed;  that  the 
respondent,  having  made  no  return  except  by  filing 
a  demurrer  to  the  petition,  should  be  required,  by 
a  peremptory  writ,  to  pay  to  the  Custodian  the 
warrants  in  question. 

Thomas  P.  Revelle, 
United  States  District  Attorney, 

W.  W.  Mount, 
Assistant  United  States  District  Attorney, 

Attorneys  for  Relator  in  Error. 

Harry  G.  Rowland, 
Representative  of  the  Alien  Property  Custodian, 

Dix  H.  Rowland, 
Counsel  for  Plaintiff  in  Error. 
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STATEMENT  OF  THE  CASE. 

The  facts  in  this  case  are  not  in  dispute,  as  the 
Teal  issue  was  raised  by  demurrer  and  we  will  not 
again  state  the  facts  which  are  outlined  in  plaintiff's 
brief. 


ARGUMENT. 

The  controlling  issue  in  this  case  is:  Has  the 
District  Court  jurisdiction  of  an  action  against  the 
state  by  virtue  of  the  Trading  with  the  Enemy  Act, 
which  was  originally  enacted  October  6,  1917,  (ch. 
106,  40  Stat,  at  L.,  411)  ? 

This  issue  resolves  itself  into  the  question  of 
whether  or  not  section  17  of  the  Trading  with  the 
Enemy  Act,  1918  Supp.  Fed.  Stat.  Ann.,  page  865, 
repeals  by  implication  section  233  of  the  Judicial 
Code. 

I. 
This  is  an  Action  Against  the  State. 

We  think  it  is  practically  conceded  in  plaintiff's 
brief  that  this  is  an  action  against  the  state,  but  in  any 
event,  we  desire  to  call  the  court's  attention  to  a  few 
authorities  on  this  question  which  we  deem  control- 
ling. 

In  the  case  of  Clifford  v.  Miller,  288  Fed.  537,  an 
action  was  instituted  by  the  Alien  Property  Custo- 
dian to  reduce  to  possession  certain  warrants  held  by 
the  Department  of  Labor  and  Industries,  and  in  hold- 
ing that  such  an  action  was  not  an  action  against  the 
state,  the  court,  in  distinguishing  the  case  of  Lank- 
ford  V.  Platte  Iron  Works,  235  U.  S.  461,  said : 

''No  relief  whatever  is  sought  against  the  state 
and  no  attempt  is  made  to  control  the  discretion  of 
its  executive  officers  or  to  administer  funds  in  the 
public  treasury.     In  this  respect  the  case  differs 


widely  from  Lankford  v.  Platte  Iron  Works,  235  U. 
S.  461,  35  Sup.  Ct.  173,  59  Law  Ed.  316,  and  kindred 
cases  cited  by  the  appellants.  In  the  Lankford  case 
the  court  awarded  a  money  judgment  to  the  plaintiff 
and  decreed  that  it  was  entitled  to  have  the  same  paid 
out  of  the  depositors'  guaranty  fund  created  under 
and  by  virtue  of  the  laws  of  the  State  of  Oklahoma. 
Had  the  appellee  here  sought  the  same  measure  of 
relief,  there  would  be  some  analogy  between  the  two 
cases.  But,  as  already  stated,  neither  the  state  nor 
its  funds  are  affected  by  the  decree  in  the  remotest 
way,  and  no  attempt  is  made  to  control  the  judgment 
or  discretion  of  state  officers." 

Inasmuch  as  this  is  an  action  to  compel  the  State 
Treasurer  to  pay  out  of  the  State  Treasury  state 
funds,  it  is  submitted  that  the  case  quoted,  supra, 
holds  squarely  that  the  present  action  is  an  action 
against  the  state. 

In  the  case  of  Lankford  v.  Platte  Iron  Works,  235 
U.  S.  461,  59  Law  Ed.  316,  it  appears  that  an  action 
w^as  instituted  by  the  appellee  against  the  Oklahoma 
State  Banking  Board  and  J.  D.  Lankford,  the  State 
Bank  Commissioner.  It  appears  that  the  appellee 
was  the  holder  of  two  certain  time  certificates  of 
deposit  issued  by  a  certain  bank.  Subsequently,  the 
Bank  Commissioner  took  charge  of  the  bank  and  all 
of  its  assets,  and  proceeded  to  wind  up  its  affairs. 
Demand  was  made  for  the  payment  of  the  certificates 
upon  the  Banking  Board,  and  the  Commissioner,  out 
of  the  depositors'  guaranty  fund  of  the  state,  but 
payment  was  refused.  The  banking  law  of  the  State 
of  Oklahoma  provided  that  if  there  should  be  not 
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sufficient  funds  available  for  the  purpose  of  paying 
depositors  of  a  defunct  bank,  that  the  Banking  Board 
should  be  required  to  issue  certain  certificates  of  in- 
debtedness for  the  amount  of  the  deposit,  to  be  known 
as  depositors'  guaranty  fund  warrants  of  the  State 
of  Oklahoma,  and  that  the  Banking  Board  should 
be  required  to  levy  an  assessment  against  the  capital 
stock  of  each  and  every  stock  company  organized  and 
existing  under  the  laws  of  Oklahoma  for  the  purpose 
of  increasing  such  depositors'  guaranty  fund  and 
pay  the  depositors  and  the  depositors'  guaranty  fund 
warrants  of  the  State  of  Oklahoma.  It  was  con- 
tended on  behalf  of  the  appellant  that  this  was  a  suit 
against  the  state  and  that  the  appellants  had  no  per- 
sonal interest  therein  and  were  being  sued  in  their 
official  capacity  as  agents  of  the  state.  On  behalf  of 
the  appellee  it  was  urged  that  this  was  not  an  action 
against  the  state  because  an  action  against  a  state 
officer  to  compel  him  to  perform  duties  prescribed  by 
law  is  not  an  action  against  the  state,  and  that  an 
officer  who  refused  to  obey  the  laws  does  not  stand 
for  the  state  within  the  meaning  of  the  Federal  Con- 
stitution. It  was  also  asserted  by  the  appellee  that 
the  depositors'  guaranty  fund  was  not  under  the 
executive  and  legislative  control  of  the  state  and  can- 
not be  used  by  either  for  any  purposes  whatever, 
but  can  be  used  solely  for  the  purposes  of  paying 
depositors  of  failed  banks.  The  court  then  goes  on 
to  state  that  "where  the  state  should  vest  the  title  to 
the  fund  for  the  purpose  of  its  administration  was 


immaterial  to  the  essence  of  the  power  to  create  the 
fund.  Whether  the  state  should  commit  it  to  the 
mere  ministerial  administration  of  the  Bank  Com- 
missioner and  Banking  Board,  and  subject  them  to 
controversies  with  depositors,  or  draw  around  them 
the  circle  of  its  immunity,  was  a  matter  within  its 
competency  to  determine,  and  we  are  brought  to  the 
question  of  interpretation  —  which  has  the  state 
done?"  The  court  then  goes  on  to  state  that  under 
the  law  the  Banking  Board  is  composed  of  the  Bank 
Commissioner  and  three  other  persons,  and  that  the 
board  shall  have  supervision  and  control  of  the  de- 
positors' guaranty  fund,  and  shall  have  power  to 
adopt  all  necessary  rules  and  regulations  not  incon- 
sistent with  law  for  the  management  and  adminis- 
tration of  the  fund.  The  fund  is  created  by  levying 
against  the  capital  stock  of  each  and  every  bank  or- 
ganized and  existing  under  the  laws  of  the  state,  by 
an  annual  assessment,  the  fund  to  be  used  solely  for 
the  purpose  of  liquidating  deposits  of  failed  banks 
and  retiring  warrants  provided  for  in  the  act,  and  if 
there  be  a  deficiency,  depositors'  guaranty  fund  war- 
rants may  be  issued,  and  an  additional  levy  made 
against  the  member  banks  for  the  purpose  of  paying 
these  certificates.  In  holding  that  it  was  an  action 
against  the  state,  the  court  said : 

''There  is  strength  in  the  contentions  and  we  are 
not  insensible  to  it,  but  there  may  be  more  complexity 
in  fulfilling  the  scheme  of  the  statute  than  the  lan- 
guage of  counsel  exhibits,  and  it  may  be  embarrassed 
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if  not  defeated  by  subjecting  the  Banking  Board  to 
incessant  judicial  inquiries  of  its  administration.  We 
certainly  cannot  assume  that  it  will  not  do  its  duty 
and  provide  the  ultimate  payment  of  all  depositors. 
To  this  result  the  state  makes  itself  an  active  agent. 
It  is  given  a  lien  upon  the  assets  of  insolvent  banks 
and  upon  all  liabilities  against  their  stockholders, 
officers,  directors,  and  against  other  persons,  which 
may  be  enforced  by  the  state  for  the  benefit  of  the 
fund  which  its  law  has  created. ' ' 

The  analogy  between  the  accident  fund  here  in- 
volved and  the  state  guaranty  fund  involved  in  the 
Lankford  case,  supra,  may  readily  be  seen.  The 
accident  fund  is  composed  of  premiums  levied  by  the 
state  in  the  nature  of  a  tax  by  virtue  of  its  police 
power  for  a  specific  purpose,  namely,  paying  injured 
workmen  and  their  dependents  for  injuries,  and  in 
case  of  any  deficiency  in  any  particular  class  in  the 
accident  fund,  an  additional  levy  may  be  made  by  the 
state  for  the  purpose  of  taking  care  of  the  deficiency, 
and  it  is  submitted  that  the  State  of  Washington  has 
as  much  title  to  the  accident  fund  here  involved  as 
the  State  of  Oklahoma  had  to  the  state  guaranty 
fund  involved  in  the  Lankford  case. 

In  the  case  of  Smith  f;.  Beeves,  178  U.  S.  436,  44 
L.  ed.  1140,  it  was  held  that  an  action  against  the 
State  Treasurer  in  his  official  capacity,  is  in  sub- 
stance an  action  against  the  state  itself.  The  court 
observes  at  page  438 : 

*'It  is  quite  true  the  state  has  consented  that  its 
treasurer  may  be  sued  by  any  party  who  insists  that 
taxes  have  been  illegally  exacted  from  him  under 


assessments  made  by  the  State  Board  of  Equaliza- 
tion. But  we  think  that  it  has  not  consented  to  be 
sued  except  in  one  of  its  own  courts.  This  is  not 
expressly  declared  in  the  statute,  but  such,  we  think, 
is  its  meaning.  The  requirement  that  the  aggrieved 
taxpayer  shall  give  notice  of  his  suit  to  the  comp- 
troller, and  the  provision  that  the  treasurer  may  at 
the  time  he  demurs  or  answers  *  demand  that  the 
action  be  tried  in  the  Superior  Court  of  the  County 
of  Sacramento, '  indicates  that  the  state  contemplated 
proceedings  to  be  instituted  and  carried  to  a  conclu- 
sion only  in  its  owti  judicial  tribunals.  If  a  Circuit 
Court  of  the  United  States  can  take  cognizance  of  an 
action  of  this  character,  the  right  given  to  the  treas- 
urer by  the  local  statute  to  have  the  case  tried  in  the 
Superior  Court  of  Sacramento  County  would  be  of 
no  value,  for,  as  the  jurisdiction  and  authority  of  a 
Circuit  Court  of  the  United  States  depends  upon  the 
Constitution  and  laws  of  the  United  States,  it  could 
not  refuse  to  take  cognizance  of  the  case  if  rightfully 
commenced  in  it,  and  to  proceed  to  final  decree,  nor 
could  it,  merely  in  obedience  to  the  laws  of  the  state, 
transfer  it  to  a  state  court  upon  the  demand  of  the 
State  Treasurer.  A  Federal  Court  can  neither  take 
nor  surrender  jurisdiction  except  pursuant  to  the 
Constitution  and  laws  of  the  United  States." 

In  the  case  of  Title  Guaranty  c&  Surety  Co.  v. 
Guernsey,  205  Fed.  91,  a  case  in  the  same  district  in 
which  this  action  was  filed,  in  a  decision  by  Judge 
Cushman,  it  was  held  that  a  suit  against  state  officers 
to  enjoin  them  from  paying  over  money  of  the  state 
in  their  hands  due  to  a  contractor  and  enforce  a  lien 
thereon  is  a  suit  against  the  state  and  not  within  the 
jurisdiction  of  the  Federal  Court.  In  the  case  of 
Carolina  Glass  Co.  v.  Murray,  it  was  held  that  a  suit 
against  the  members  of  the  State  Dispensary  Com- 
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mission  of  South  Carolina  for  the  recovery  of  money 
for  supplies  furnished  was  a  suit  against  the  state. 
See,  also  to  the  same  effect,  Murray  v.  Wilson  Dis- 
tilling Co.,  213  U.  S.  151,  53  L.  ed.  742. 

It  would  seem  to  be  the  general  rule  that  any  suit 
against  a  state  official  which  calls  for  the  payment  of 
state  funds  is  held  to  be  a  suit  against  the  state.  This 
action,  therefore,  being  an  original  action  and  calling 
for  the  payment  of  money  by  the  State  Treasurer 
from  the  public  treasury,  is  a  suit  against  the  State 
of  Washington,  and  therefore  can  only  be  instituted 
as  an  original  proceeding  in  the  Supreme  Court  of 
the  United  States. 

II. 

Section  17  or  the  Trading  With  the  Enemy  Act 

Does  Not  Repeal  Section  233  of  the 

Judicial  Code. 

(a)  The  Trading  with  the  Enemy  Act  does  not 
apply  to  a  state. 

The  Trading  with  the  Enemy  Act  was  enacted  as 
a  war  measure  for  the  purpose  of  restraining  persons 
owing  money  to  an  alien  enemy  from  turning  such 
moneys  over  to  an  alien  enemy,  and  thus  give  aid  and 
comfort  to  a  country  and  its  inhabitants  waging  war 
against  this  country.  In  determining  the  intent  of 
Congress  in  passing  this  act,  it  is  submitted  that  Con- 
gress had  no  apprehension  that  one  of  the  component 
states  of  this  Union  would  give  financial  aid  to  alien 
enemies,  and  this  is  strengthened  by  the  fact  that  in 
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defining  the  word  '^ person,"  the  term  ''state"  is  not 
used,  but  rather  the  vague  term  "body  politic,"  which 
coimsel  for  the  plaintiff  strenuously  contends  in- 
cludes a  state.  The  term  "person,"  in  section  2,  sub- 
division (c)  (Fed.  Stat.  Ann.,  1918  Supp.,  p.  848)  of 
the  Trading  wdth  the  Enemy  Act,  is  defined  as 
follows : 

"The  w^ord  'person,'  as  used  herein,  shall  be 
deemed  to  mean  an  individual,  partnership,  associa- 
tion, company,  or  other  unincorporated  body  of  in- 
dividuals, or  corporation  or  body  politic." 

Counsel  devotes  considerable  space  in  his  brief  in 
an  effort  to  show  that  the  term  "body  politic"  in  that 
section  must  be  intended  to  include  a  state.  Before 
proceeding  with  our  argument  on  this  question,  we 
desire  to  call  the  court's  attention  to  the  fact  that 
section  233  of  the  Judicial  Code  provides  that  the 
United  States  Supreme  Court  shall  have  exclusive 
jurisdiction  of  an  action  against  a  state,  whereas  sec- 
tion 17  of  the  Trading  with  the  Enemy  Act  provides, 
in  substance,  that  the  District  Courts  of  the  United 
States  shall  have  jurisdiction  to  make  and  enter  all 
such  rules  as  to  notice  and  otherwise  and  to  issue 
such  process  as  may  be  necessary  and  proper  to  en- 
force the  provisions  of  this  act.  While  a  number  of 
courts  have  had  occasion  to  construe  the  term  "body 
politic,"  in  connection  with  particular  statutes,  it  has 
never  been  construed  in  any  court  in  such  a  manner 
as  to  hold  that  it  gives  an  inferior  Federal  Court 
jurisdiction  over  the  state  in  its  sovereign  capacity 
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in  an  action  brought  in  such  inferior  court  against 
the  state.  The  phrase  "body  politic"  has  a  very  wide 
and  all-embrasive  meaning  when  used  in  a  general 
sense,  and  the  courts  have  construed  it  to  include 
every  imaginable  political  corporate  entity  from  an 
institution  of  learning — School  Board  v.  Meredith, 
71  So.  209 — to  the  United  States  of  America  in  the 
citation  in  counsel's  brief  on  page  16.  Incidentally, 
we  might  say  that  Chief  Justice  Marshall's  definition 
of  the  United  States  as  a  body  politic  and  corporate 
was  in  a  general  sense,  and  not  for  the  purpose  of 
construing  a  statute  in  which  the  term  "body  politic" 
had  been  used. 

If  it  were  not  for  other  constitutional  and  statu- 
tory provisions,  the  term  is  unquestionably  broad 
enough  to  include  the  state,  but  inasmuch  as  it  is  a 
general  term  which  includes  all  possible  bodies  politic 
and  corporate  within  the  United  States,  and  would 
therefore  include  drainage  districts,  irrigation  dis- 
tricts, towns,  cities  and  numerous  other  political  sub- 
divisions, as  to  all  of  which  there  is  no  constitutional 
or  statutory  inhibitions  to  prevent  jurisdiction  of  the 
court  attaching  while  in  the  case  of  a  state  there  are 
such  constitutional  and  statutory  prohibitions,  the 
intention  of  Congress  to  repeal  such  provisions  by 
the  use  of  a  term  of  such  general  and  indeterminate 
significance,  and  bring  a  sovereign  state  within  the 
jurisdiction  of  the  inferior  Federal  Courts  must  be 
plainly  apparent.     If  section  233   of  the  Judicial 
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Code,  which  gives  the  United  States  Supreme  Court 
exclusive  jurisdiction  of  an  action  against  the  state 
is  repealed  by  the  Trading  with  the  Enemy  Act,  it  is 
repealed  by  implication  and  by  virtue  of  a  construc- 
tion to  the  effect  that  a  state  is,  in  fact,  a  body  politic. 
It  is  submitted  that  if  such  a  repeal  were  intended 
or  had  actually  taken  place,  that  Congress  would 
have  used  the  word  "state"  and  not  the  loose  and 
vague  term  "body  politic." 

(b)  Intention  to  repeal  section  233,  Judicial  Code, 
must  be  plainly  apparent  in  view  of  special  dignity 
accorded  a  state  by  Federal  Courts. 

The  first  Congress  in  the  Act  of  September  24, 
1789,  chapter  20,  section  13, 1  Stat,  at  L.,  80,  provided 
as  follows : 

"The  Supreme  Court  shall  have  exclusive  juris- 
diction of  all  controversies  of  a  civil  nature  where  a 
state  is  a  party,  except  between  a  state  and  its  citi- 
zens, or  between  a  state  and  citizens  of  other  states 
or  aliens,  in  which  latter  cases  it  shall  have  original 
but  not  exclusive  jurisdiction." 

This  provision  is  now  incorporated  in  section  233 
of  the  Judicial  Code  in  the  following  language : 

"The  Supreme  Court  shall  have  exclusive  juris- 
diction of  all  controversies  of  a  civil  nature  where  a 
state  is  a  party,  except  between  a  state  and  its  citi- 
zens, or  between  a  state  and  citizens  of  other  states, 
or  aliens,  in  which  latter  cases  it  shall  have  original, 
but  not  exclusive,  jurisdiction.  And  it  shall  have 
exclusively  all  such  jurisdiction  of  suits  or  proceed- 
ings against  ambassadors  or  other  public  ministers, 
or  their  domestics  or  domestic  servants,  as  a  court  of 
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law  can  have  consistently  with  the  law  of  nations; 
and  original,  but  not  exclusive,  jurisdiction,  of  all 
suits  brought  by  ambassadors,  or  other  public  min- 
isters, or  in  which  a  consul  or  vice  consul  is  a  party." 

This  provision  for  exclusive  jurisdiction  of  the 
Supreme  Court  of  the  United  States  in  actions 
against  the  state  has  remained  the  supreme  law  of 
the  land  for  134  years. 

It  has  been  held  under  this  section  that  a  state,  if 
it  sees  fit,  may  submit  to  the  jurisdiction  of  the  in- 
ferior courts,  and  the  state,  as  plaintiff,  may  there- 
fore select  such  court  as  it  may  see  fit,  but  there  has 
never  been  a  case,  so  far  as  we  have  been  able  to  dis- 
cover, where  any  court  has  held  that  the  state  can  be 
sued  in  its  sovereign  capacity,  without  its  consent  in 
any  court  except  the  United  States  Supreme  Court. 
The  courts  of  the  United  States  have  always  been 
scrupulously  careful  in  their  recognition  of  the  re- 
spect due  the  dignity  of  a  sovereign  state,  and  it  was 
deemed  incompatible  with  such  dignity  to  compel  a 
sovereign  state  to  submit  unwillingly  to  the  jurisdic- 
tion of  any  court  of  less  solemn  power  than  the  Su- 
preme Court  of  the  land. 

**That  a  Circuit  Court  of  the  United  States  has 
not  jurisdiction,  under  existing  statutes,  of  a  suit  by 
the  United  States  against  a  state,  is  clear ;  for  by  the 
Revised  Statutes  it  is  declared — as  was  done  by  the 
Judiciary  Act  of  1789 — that  'the  Supreme  Court 
shall  have  exclusive  jurisdiction  of  all  controversies 
of  a  civil  nature  where  a  state  is  a  party,  except  be- 
tween a  state  and  its  citizens,  or  between  a  state  and 
citizens  of  other  states  or  aliens,  in  which  latter  cases 
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it  shall  have  original,  but  not  exclusive,  jurisdiction/ 
Rev.  Stat.  sec.  687;  Act  of  September  24,  1789,  c.  20, 
sec.  13;  1  Stat.  80.  Such  exclusive  jurisdiction  tvas 
given  to  this  court,  because  it  best  comported  tvith  the 
dignity  of  a  state,  that  a  case  in  which  it  was  a  party 
should  be  determined  in  the  highest,  rather  than  in  a 
subordinate  judicial  tribunal  of  the  nation.  Why 
then  may  not  this  court  take  original  cognizance  of 
the  present  suit  involving  a  question  of  boundary 
between  a  territory  of  the  United  States  and  a 
state?"  L\  S.  v.  Texas,  143  U.  S.  621,  36  L.  ed.  285. 
(Italics  ours.) 

This  same  thought  is  also  embodied  in  the  case  of 
Ames  V.  Kansas,  111  U.  S.  449,  464,  28  L.  ed.  482,  in 
the  following  language : 

' '  It  thus  appears  that  the  first  Congress,  in  which 
w^ere  many  who  had  been  leading  and  influential 
members  of  the  convention,  and  who  were  familiar 
with  the  discussions  that  preceded  the  adoption  of 
the  Constitution  by  the  states  and  with  the  objections 
urged  against  it,  did  not  understand  that  the  original 
jurisdiction  vested  in  the  Supreme  Court  was  neces- 
sarily exclusive.  That  jurisdiction  included  all  cases 
affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  state  was  a  party.  The 
evident  purpose  was  to  open  and  keep  open  the  high- 
est court  of  the  nation  for  the  determination,  in  the 
first  instance,  of  suits  involving  a  state  or  a  diplo- 
matic or  commercial  representative  of  a  foreign  gov- 
ernment. So  much  was  due  to  the  rank  and  dignity 
of  those  for  whom  the  provision  was  made;  but  to 
compel  a  state  to  resort  to  this  one  tribunal  for  the 
redress  of  all  its  grievances,  or  to  deprive  an  ambas- 
sador, public  minister  or  consul  of  the  privilege  of 
suing  in  any  court  he  chose  having  jurisdiction  of 
the  parties  and  the  subject  matter  of  his  action, 
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would  be,  in  many  cases,  to  convert  what  was  in- 
tended as  a  favor  into  a  burden. 


''With  respect  to  states,  it  was  provided  that  the 
jurisdiction  of  the  Supreme  Court  should  be  exclu- 
sive in  all  controversies  of  a  civil  nature  where  a 
state  was  a  party,  except  between  a  state  and  its 
citizens,  and  except  also,  between  a  state  and  citizens 
of  other  states  or  aliens;  in  which  latter  case  its 
jurisdiction  should  be  original  but  not  exclusive. 
Thus  the  original  jurisdiction  of  the  Supreme  Court 
was  made  concurrent  with  any  other  court  to  which 
jurisdiction  might  be  given  in  suits  between  a  state 
and  citizens  of  other  states  or  aliens.  No  jurisdiction 
was  given  in  such  cases  to  any  other  court  of  the 
United  States,  and  the  practical  effect  of  the  enact- 
ment was,  therefore,  to  give  the  Supreme  Court  ex- 
clusive original  jurisdiction  in  suits  against  a  state 
hegun  without  its  consent,  and  to  allow  the  state  to 
sue  for  itself  in  any  tribunal  that  could  entertain  its 
case.  In  this  way  states,  ambassadors  and  public 
ministers  were  protected  from  the  compidsory  proc- 
ess of  any  court  other  than  one  suited  to  their  high 
positions,  but  were  left  free  to  seek  redress  for  their 
own  grievances  in  any  court  that  had  the  requisite 
jurisdiction.  No  limits  were  set  on  their  powers  of 
choice  in  this  particular.  This,  of  course,  did  not 
prevent  a  state  from  allowing  itself  to  be  sued  in  its 
own  courts  or  elsewhere  in  any  way  or  to  any  extent 
it  chose."    (Italics  ours.) 

The  recognition  accorded  state  sovereignty  is  to 
be  found  in  many  different  lines  of  decisions  of  the 
Supreme  Court  of  the  United  States.  One  familiar 
example  is  the  requirement  in  rate  cases  that  state 
remedies  must  be  first  exhausted  before  recourse  may 
be  had  to  the  Federal  Courts,  under  the  rule  of  comity 
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and  convenience  laid  down  in  the  case  of  Prentis  v. 
Atlantic  Coast  Line,  211  U.  S.  210,  and  followed  in 
numerous  later  cases. 

It  is  evident  that  a  statute  relative  to  the  exclu- 
sive jurisdiction  of  the  Supreme  Court  of  the  United 
States  which  has  been  observed  for  one  hundred  and 
thirty-four  years  is  not  to  be  entirely  set  aside  or 
disregarded,  nor  can  the  intention  be  imputed  to 
Congress  to  repeal  such  a  provision  in  the  Trading 
with  the  Enemy  Act  imless  the  intention  clearly  ap- 
pears. As  set  forth  above,  the  only  possible  ground 
to  base  such  a  supposition  upon  is  that  a  state  is  to 
be  included  among  the  bodies  politic  referred  to  in 
the  Trading  with  the  Enemy  Act. 

(c)  Repeals  by  implication  not  favored. 

Section  17  of  the  Trading  with  the  Enemy  Act 

reads  as  follows : 

''That  the  District  Courts  of  the  United  States 
are  hereby  given  jurisdiction  to  make  and  enter  all 
such  rules  as  to  notice  and  otherwise,  and  all  such 
orders  and  decrees,  and  to  issue  such  process  as  may 
be  necessary  and  proper  in  the  premises  to  enforce 
the  provisions  of  this  act,  with  a  right  of  appeal  from 
the  final  order  or  decree  of  such  court  as  provided  in 
sections  one  himdred  and  twenty-eight  and  two  hun- 
dred and  thirty-eight  of  the  Act  of  March  third,  nine- 
teen hundred  and  eleven,  entitled  'An  act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judici- 
ary'." 

The  Trading  with  the  Enemy  Act  is  an  act  com- 
plete within  itself  and  contains  no  direct  repeal  of 
any  previous  legislation,  and  if  there  be  a  repeal  of 
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section  233  of  the  Judicial  Code,  it  must  be  by  im- 
plication. 

It  is  a  rule  observed,  we  believe,  by  all  courts  that 
repeals  by  implication  are  not  favored,  and  if  two 
acts  apparently  in  conflict  may  be  reconciled,  such 
reconciliation  will  be  effected  rather  than  to  hold  that 
one  act  repeals  the  other.  In  the  present  case  recon- 
ciliation is  very  easy.  The  term  "body  politic"  being 
of  such  general  significance,  can  be  easily  applied  to 
all  bodies  politic  except  the  state,  and  by  reason  of 
the  long  standing  law  upon  the  subject  of  jurisdiction 
over  the  state,  it  can  be  properly  concluded  that  Con- 
gress did  not  intend  to  confer  jurisdiction  over  the 
state  upon  the  District  Court.  We  do  not  dispute 
the  power  of  Congress  to  confer  such  jurisdiction 
under  its  war  powers,  but  contend  that  even  under  a 
war  act  the  intention  to  overthrow  a  provision  of 
such  importance  and  one  so  long  recognized  and  ob- 
served by  our  courts,  must  be  plainly  apparent  and 
not  inferred  from  general  language.  The  rule  rela- 
tive to  repeals  by  implication  is  well  stated  in  Lewis' 
Sutherland  on  Statutory  Construction,  Vol.  1,  page 
247,  as  follows: 

"When  some  office  or  function  can,  by  fair  con- 
struction, be  assigned  to  both  acts,  and  they  confer 
•different  powers  to  be  exercised  for  different  pur- 
poses, both  must  stand,  though  they  were  designed 
to  operate  upon  the  same  general  subject  *  *  *. 
The  earliest  statute  continues  in  force  unless  the  two 
are  clearly  inconsistent  with,  and  repugnant  to  each 
other,  or  when  in  the  latter  statute  some  express 
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notice  is  taken  of  the  former  plainly  indicating  an 
intention  to  repeal  it,  and  where  two  acts  are  seem- 
ingly repugnant  they  should,  if  possible,  be  so  con- 
strued that  the  latter  may  not  operate  as  a  repeal  of 
the  former  by  implication." 

The  same  rule  is  given  in  every  text  book  on  inter- 
pretation of  statutes  and  innumerable  cases  cited  in 
support  thereof.  We  will  not  burden  this  court  with 
citations  of  such  a  familiar  rule  other  than  to  call 
their  attention  to  the  case  of  United  States  v.  Barnes, 
222  U.  S.  513,  520,  56  L.  ed.  291,  293,  where  the  court 
says: 

"Much  of  our  national  legislation  is  embodied  in 
codes,  or  systematic  collections  of  general  rules,  each 
dealing  in  a  comprehensive  w^ay  with  some  general 
subject,  such  as  the  customs,  internal  revenue,  public 
lands,  Indians,  and  patents  for  inventions;  and  it  is 
the  settled  rule  of  decision  in  this  court  that  where 
there  is  subsequent  legislation  upon  such  a  subject, 
it  carries  with  it  an  implication  that  the  general  rules 
are  not  superseded,  but  are  to  be  applied  in  its 
enforcement,  save  as  the  contrary  clearly  appears. 
Thus,  in  Wood  v.  U7iited  States,  16  Pet.  342,  363,  10 
L.  ed.  987,  995,  where  a  question  arose  as  to  what 
effect  should  be  given  a  general  provision  of  an  early 
customs  law  in  view  of  a  later  enactment  upon  that 
subject,  it  was  said:  'And  it  may  be  added  that,  in 
the  interpretation  of  all  laws  for  the  collection  of 
revenue,  whose  provisions  are  often  very  complicated 
and  numerous  to  guard  against  frauds  by  importers, 
it  would  be  a  strong  ground  to  assert  that  the  main 
provisions  of  any  such  laws  sedulously  introduced  to 
meet  the  case  of  a  palpable  fraud  should  be  deemed 
repealed,  merely  because  in  subsequent  laws  other 
powers  and  authorities  are  given  to  the  customhouse 
officers,  and  other  modes  of  proceeding  are  allowed 
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to  be  had  by  them  before  the  goods  have  passed  from 
their  custody,  in  order  to  ascertain  whether  there  has 
been  any  fraud  attempted  upon  the  government.  The 
more  natural,  if  not  the  necessary,  inference  in  all 
such  cases  is,  that  the  Legislature  intend  the  new 
laws  to  be  auxiliary  to  and  in  aid  of  the  purposes  of 
the  old  law,  even  when  some  of  the  cases  provided 
for  may  equally  be  within  the  reach  of  each.  There 
certainly,  under  such  circumstances,  ought  to  be  a 
manifest  and  total  repugnancy  in  the  provisions  to 
lead  to  the  conclusion  that  the  latter  laws  abrogated, 
and  were  designated  to  abrogate,  the  former'." 

The  provisions  regarding  the  jurisdiction  and 
proceedings  of  the  Federal  Courts  have  been  for 
many  years  embodied  in  a  judicial  code,  and  the 
foregoing  statement  of  the  court  is  quite  pertinent 
when  any  contention  is  made  that  a  provision  of  the 
judicial  code  relative  to  jurisdiction  of  the  Supreme 
Court  of  the  United  States  has  been  changed  by  im- 
plication in  any  statute. 

In  view  of  the  fact  that  section  233  of  the  Judicial 
Code  expressly  states  that  the  Supreme  Court  of  the 
United  States  shall  have  exclusive  jurisdiction  in 
actions  against  the  state,  and  that  the  Trading  with 
the  Enemy  Act  only  provides  that  the  District  Courts 
shall  have  jurisdiction  of  actions  instituted  by  the 
Alien  Property  Custodian  against  persons,  including 
a  body  politic,  and  does  not  state  that  the  District 
Courts  shall  have  jurisdiction  of  actions  against  a 
state,  it  is  submitted  that  there  has  been  no  repeal  by 
implication,  which  repeals  are  not  favored  in  law. 
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Nor  is  there  such  a  direct  conflict  between  the  two 

statutes  that  one  must  fail  if  both  be  given  effect. 

Section  2,  Article  III,  of  the  Constitution  of  the 

United  States  reads,  in  part,  as  follows : 

"In  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  state 
shall  be  party,  the  Supreme  Court  shall  have  original 
jurisdiction.  In  all  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall  make. 

It  will  thus  be  noted  that  the  Constitution  states 
that  where  a  state  is  a  party,  the  Supreme  Court  of 
the  United  States  shall  have  original  jurisdiction, 
whereas,  section  233  of  the  Judicial  Code,  states  that 
in  civil  actions  in  which  a  state  is  a  party,  the  Su- 
preme Court  shall  have  exclusive  jurisdiction.  In 
the  earlier  cases  some  claim  was  made  that  original 
jurisdiction  as  used  in  the  Constitution  amounted,  in 
fact,  to  exclusive  jurisdiction,  but  this  contention  was 
finally  refuted  by  the  courts  in  cases  in  which  a  state 
was  the  plaintiff.  Great  reliance  is  placed  by  counsel 
for  the  plaintiff  on  some  of  the  cases  holding  to  this 
effect. 

The  case  of  Cohens  v.  Virginia,  6  Wheat.  264,  is 
in  no  way  applicable,  as  that  was  the  first  case  which 
held  that  where  the  state  was  a  plaintiff,  a  writ  of 
error  would  lie  to  the  Supreme  Court  of  the  United 
States  from  a  decision  of  the  highest  state  tribunal. 
In  so  holding  .the  court  said : 
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''The  Constitution  declares  that  in  cases  where  a 
state  is  a  party,  the  Supreme  Court  shall  have  origi- 
nal jurisdiction,  but  does  not  say  that  its  appellate 
jurisdiction  shall  not  be  exercised  in  cases  where 
from  their  nature  appellate  jurisdiction  is  given 
whether  a  state  be  or  be  not  a  party.  It  may  be  con- 
ceded that  where  the  case  is  of  such  a  nature  as  to 
admit  of  its  originating  in  the  Supreme  Court,  it 
ought  to  originate  there,  but  where  from  its  nature 
it  cannot  originate  in  that  court  these  words  ought 
not  to  be  so  construed  as  to  require  it." 

In  that  case  the  state  was  a  party  plaintiff  and 
the  constitutional  provision  alone  was  considered 
which  stated  that  the  Supreme  Court  had  original 
jurisdiction,  but  that  in  a  proper  case  where  the  state 
was  a  plaintiff  it  might  also  exercise  appellate  juris- 
diction. In  the  case  of  Bars  v.  Preston,  111  U.  S. 
252,  it  appeared  that  one  Preston  sued  Bors,  who 
was  a  consul  for  the  Kingdoms  of  Norway  and 
Sweden,  in  the  Circuit  Court  of  the  United  States. 
The  question  was  raised  as  to  the  jurisdiction  of  this 
court.  The  constitutional  provision  above  quoted 
states  that  the  Supreme  Court  of  the/ United  States 
shall  have  original  jurisdiction  in  actions  in  which  a 
consul  is  a  party.  Section  233  of  the  Judicial  Code 
also  provides  that  the  United  States  Supreme  Court 
shall  have  original,  but  not  exclusive,  jurisdiction  of 
actions  in  which  a  consul  was  a  party.  It  was  there 
held  that  although  the  Constitution  vested  the  Su- 
preme Court  with  original  jurisdiction  in  cases  af- 
fecting consuls,  it  was  competent  for  Congress  to 
confer  concurrent  jurisdiction  in  those  cases  upon 
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such  inferior  courts  as  might  by  law  be  established. 

That  case  is  obviously  not  in  point  by  reason  of  the 

fact  that  Congress  has  never  enacted  any  legislation 

stating  that  the  Supreme  Court  of  the  United  States 

shall  have  exclusive  jurisdiction  in  actions  where  a 

consul  is  a  party,  as  they  have  done  in  section  233  of 

the  Judicial  Code,  in  cases  where  a  state  is  a  party. 

Neither  is  the  case  of  Ames  v.  Kansas,  111  U.  S. 

449,  in  point,  as  that  also  was  an  action  in  which  a 

state  was  not  a  defendant,  but  a  party  plaintiff.    In 

holding  that  there  was  a  vital  distinction  in  cases 

where  the  state  was  a  defendant,  the  court  said : 

''No  jurisdiction  was  given  in  such  cases  to  any 
other  court  of  the  United  States,  and  the  practical 
effect  of  the  enactment  was  therefore  to  give  the 
Supreme  Court  exclusive  original  jurisdiction  in 
suits  against  the  state  begun  without  its  consent,  and 
to  allow  the  state  to  sue  for  itself  in  any  tribunal  that 
could  entertain  its  case." 

III. 

This  Action  is  Not  Ancillary  to  the  Case  of 
Miller  v.  Clifford,  288  Fed.  537. 

In  support  of  a  contrary  conclusion,  counsel  for 
plaintiff  cites  one  case,  Gunter  v.  Atlantic  Coast  Line 
RaiUvay  Co.,  200  U.  S.  273,  50  L.  ed.  478.  The  proper 
rule  governing  this  proceeding,  however,  is  the  fol- 
lowing : 

"Ancillary  nature  of  proceeding.  Jurisdiction 
will  not  be  entertained  of  suits  or  proceedings  which 
are  not  properly  ancillary  to  the  original  one,  unless 
they  are  otherwise  within  the  original  jurisdiction  of 
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the  court,  but  in  order  that  a  Federal  Court  may 
have  jurisdiction  of  a  suit  or  other  proceeding  as 
dependent,  a  dependent  cause  of  action  is  indispen- 
sable. *  *  *  After  the  determination  of  the  origi- 
nal cause,  jurisdiction  will  not  be  extended  to  other 
questions  and  issues  raised  by  a  supplemental  bill 
filed  after  such  determination."  25  C.  J.  698.  Pell 
V.  McCahe,  250  U.  S.  573,  63  L.  ed.  1147;  Stillman  v. 
Comhe,  197  U.  S.  436,  49  L.  ed.  822 ;  H.  C.  Cook  Go.  v. 
Beecher,  217  U.  S.  497,  54  L.  ed.  855;  Raphael  v. 
Trash,  194  U.  S.  272,  48  L.  ed.  973;  Christmas  v. 
BusselVs  Executors,  14  Wall.  69,  20  L.  ed.  762;  G.  & 
C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  22,  60  L.  ed. 
868;  Supreme  Tribe  of  Ben  Hur  v.  Cobble,  264  Fed. 
247 ;  Montgomery  v.  McDermott,  103  Fed.  801 ;  Woer- 
heide  v.  H.  W.  Johns-Manville  Co.,  199  Fed.  535; 
Central  Trust  Co.  v.  Chicago  B.  I.  &  P.  Bailway  Co., 
224  Fed.  706;  Anglo-Florida  Phosphate  Co.  v.  Mc- 
Kibbon,  65  Fed.  529;  Winter  v.  Sivinburne,  8  Fed.  49. 

We  believe  that  this  case  falls  clearly  within  the 
foregoing  rule  and  citations  and  that  this  is  not  an 
action  ancillary  to  the  former  case  of  Clifford  v. 
Miller,  supra.  A  comparison  of  the  subject  matter 
involved  in  that  suit,  the  relief  sought  and  the  de- 
fendant therein,  with  the  subject  matter,  relief  and 
defendant  in  this  action  will  show  clearly  that  the 
two  proceedings  are  entirely  separate  and  distinct 
and  that  this  action  is  an  original  action. 

The  case  of  Miller  v.  Clifford,  as  it  was  entitled  in 
the  District  Court  was  a  suit  in  equity  for  the  sole 
purpose  of  obtaining  possession  of  certain  warrants 
and  compelling  the  issuance  of  certain  vouchers  and 
to  obtain  possession  of  such  vouchers  when  issued. 
It  was  directed  against  the  Superintendent  of  the 
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Department  of  Labor  and  Industries  of  the  State  of 
Washington  and  the  Supervisor  of  Industrial  Insur- 
ance of  the  said  department  and  state.  As  expressly 
indicated  in  the  opinion  in  the  case  of  Clifford  v. 
Miller,  supra,  no  relief  was  sought  against  the  state 
and  no  attempt  made  to  administer  funds  in  the  pub- 
lic treasury.  After  the  final  decree  was  entered  in 
that  suit  the  vouchers  involved  therein  were  issued 
by  the  Department  of  Labor  and  Industries  and  such 
vouchers  and  warrants  were  delivered  to  the  Alien 
Property  Custodian.  Upon  the  delivery  of  these 
documents  full  relief  sought  by  that  suit  had  been 
obtained  and  the  matter  was  finally  determined.  No 
further  action  was  required  thereunder  by  either  the 
Alien  Property  Custodian  or  the  defendant  in  that 
suit.  That  suit  did  not  involve  the  validity  of  such 
vouchers  or  warrants,  but  the  sole  subject  matter  of 
the  litigation  was  the  possession  of  these  papers. 

The  present  proceeding  is  an  action  at  law  in  the 
form  of  mandamus  to  obtain  funds  from  the  public 
treasury  of  the  State  of  Washington.  The  defend- 
ant in  this  action  is  the  State  Treasurer  of  the  State 
of  Washington.  He  was  not  a  party  to  the  former 
suit  and  had  no  opportunity  to  contest  the  legality 
and  validity  of  the  warrants  involved  in  that  suit. 
We  think  that  after  an  examination  of  the  foregoing 
cases  and  a  comparison  of  the  equity  suit  of  Clifford 
V.  Miller  and  this  law  action  of  Miller  v.  Bahcoch,  the 
conclusion  cannot  be  escaped  that  the  present  action 
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is  not  ancillary  to  the  former,  but  must  be  considered 
an  independent  original  proceeding  in  the  District 
Court. 

We  do  not  think  that  anything  can  be  found  in 
the  case  of  Gunter  v.  Atlantic  Coast  Line,  supra, 
which  is  contrary  to  the  rule  above  set  forth,  while 
there  is  much  in  that  case,  we  think,  adverse  to  coun- 
sel's contention.  The  Gunter  case  was  the  outgrowth 
of  the  earlier  case  of  Humphrey  v.  Pegues,  16  Wall. 
244,  21  L.  ed.  326,  decided  by  the  Supreme  Court  of 
the  United  States  in  1873.  In  the  Pegues  case  a 
permanent  injunction  was  granted  to  restrain  the 
county  treasurers  of  certain  counties  in  South  Caro- 
lina from  assessing  and  collecting  taxes  from  certain 
railway  companies.  An  examination  of  that  case 
will  show  that  no  question  of  jurisdiction  was  raised, 
nor  any  question  that  the  suit  was  against  the  state 
of  South  Carolina.  The  injunction  thus  granted  was 
observed  and  no  taxes  were  attempted  to  be  collected 
from  the  railway  companies  for  twenty-five  years. 
Then  the  State  of  South  Carolina,  by  legislative 
action,  attempted  to  authorize  such  taxation  and  the 
county  officials  endeavored  to  collect  from  the  Atlan- 
tic Coast  Line  Railway  Company,  the  successor  in 
interest  of  the  companies  involved  in  the  Pegues  case, 
and  the  railway  company  took  steps  to  prevent  the 
assessment  and  collection  of  such  taxes.  Although 
this  proceeding  was  more  than  twenty-five  years 
after  the  Pegues  case,  we  call  attention  to  the  follow- 
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ing  statement  in  the  Gunter  case,  200  U.  S.,  page  281, 
50L.  ed.  483: 

''The  petition  which  initiated  the  proceeding  was 
filed  as  ancillary  to  the  original  Peg  ties  case,  and  was 
entitled  and  numbered  as  that  cause." 

Counsel  in  this  case  has  not  followed  such  prac- 
tice, but  has  given  this  action  a  new  title  and  it  has 
been  docketed  under  a  new  number.  Furthermore, 
counsel  has  not  in  this  action  set  forth  the  decree  in 
the  former  action,  but  has  only  alleged  in  his  petition 
certain  erroneous  conclusions  of  law  as  to  the  effect 
of  the  decree  in  the  former  suit. 

Although  in  the  Pegues  case  the  jurisdictional 
question  was  not  raised,  the  Supreme  Court  in  the 
Gunter  case  by  an  elaborate  train  of  reasoning  shows 
that  in  the  Pegues  case  the  State  of  South  Carolina 
was  the  real  party  in  interest  and  waived  any  objec- 
tions that  might  have  been  raised  to  the  jurisdiction, 
and  jurisdiction  having  attached  in  that  original 
proceeding  would  be  retained  in  the  ancillary  pro- 
ceeding, although  that  also  was  against  the  state  as 
the  real  party  in  interest.  The  court  says,  on  page 
292,  200  U.  S.,  and  page  487,  50  L.  ed. : 

''None  of  the  prohibitions,  therefore,  of  the 
amendment  or  of  the  statute  relate  to  the  poiver  of  a 
Federal  court  to  administer  relief  in  causes  ivhere 
jurisdiction  as  to  a  state  and  its  officers  has  been 
acquired  as  a  result  of  the  voluntary  action  of  the 
state  in  submitting  its  rights  to  judicial  determina- 
tion. To  confound  the  two  classes  of  cases  is  but  to 
overlook  the  distinction  ivhich  exists  bettveen  the 
power  of  a  court  to  deal  tvith  a  subject  over  which  it 
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has  jurisdiction,  and  its  want  of  authority  to  enter- 
tain a  controversy  as  to  which  jurisdiction  is  not 
possessed.  From  this  it  follows  that,  as  in  the  Pegues 
case,  the  court  had  acquired  jurisdiction,  with  the 
assent  of  the  State  of  South  Carolina,  to  determine 
as  to  it  the  controversy  presented  in  that  case,  the 
right  of  the  court  to  administer  relief — to  make  its 
decree  effective — cannot  be  measured  by  constitu- 
tional or  statutory  provisions  relating  to  original 
proceedings  where  jurisdiction  over  the  controversy 
did  not  obtain."     (Italics  ours.) 

In  the  case  of  Clifford  v.  Miller ,  the  state  never 
consented  to  the  jurisdiction,  but  was  overruled,  the 
Circuit  Court  holding  that  the  state  was  not  a  party 
in  that  suit.  The  state  does  not  consent  to  jurisdic- 
tion in  this  case,  and  for  the  reasons  indicated,  holds 
that  this  is  an  original  action  and  not  an  ancillary 
proceeding  and  the  situation  is  therefore  entirely 
different  from  the  situation  in  the  Gunter  case. 

As  stated  above,  the  State  Treasurer  was  not  a 
party  to  the  former  suit,  and  therefore  had  no  oppor- 
tunity to  contest  the  validity  of  the  warrants  involved 
in  this  action.  The  State  Treasurer  may  lawfully 
question  the  legality  of  the  warrants.  State  ex  rel. 
Publishing  Co.  v.  Lindsley,  3  Wash.  125;  Carlile  v. 
Hurd,  3  Colo.  App.  11,  31  Pac.  952;  Commercial  <& 
Farmers  Bank  v.  Worth,  23  S.  E.  160;  Shattuck  v. 
Kincaid,  31  Oregon  379,  49  Pac.  758 ;  Gibson  v.  Kay, 
68  Oregon  589,  137  Pac.  864. 

State  warrants  are  not  negotiable  in  the  sense  of 
excluding  inquiry  into  the  legality  of  their  issuance 
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or  the  excluding  of  defenses  thereto.     Bardsley  v. 

Sternberg,  17  Wash.  243,  49  Pac.  499 ;  West  Philcu- 

delphia  Title  d  Trust  Co.  v.  Olympia,  19  Wash.  159, 

52  Pac.  1015;  State  ex  rel.  Ackerman  v.  Meath,  87 

Wash.  659,  152  Pac.  536. 

As  stated  in  the  case  of  Miller  v.  Clifford,  supra: 

"But  as  already  stated,  neither  the  state  nor  its 
funds  are  affected  by  the  decree  in  the  remotest  way, 
and  no  attempt  is  made  to  control  the  judgment  or 
discretion  of  state  officers. ' ' 

The  decree  in  that  case  simply  ordered  the  de- 
fendants to  turn  over  to  the  Alien  Property  Custo- 
dian certain  warrants  in  his  possession  and  to  issue 
a  voucher  for  other  warrants.  That  decree  was  com- 
pletely complied  with,  which  brought  about  a  final 
determination  of  the  action  in  that  case,  so  that  the 
present  action  must  be  and  is  an  independent  one. 
Furthermore,  the  parties  to  the  two  actions  are  not 
the  same,  as  in  the  case  of  Miller  v.  Clifford,  the  cir- 
cuit court  of  appeals  held  that  the  state  was  not  a 
party  defendant  but  that  the  officers  were  defend- 
ants and  were  ^\Tongfully  withholding  possession  of 
property  in  their  possession  to  which  the  plaintiff 
was  entitled.  The  State  of  Washington,  in  the  pres- 
ent action,  is  the  real  defendant,  and  the  State  Treas- 
urer the  nominal  defendant,  so  that  even  the  parties 
to  the  action  are  not  the  same.  Furthennore,  in 
the  case  of  Giinter  v.  Atlantic  Coast  Line  Railivay 
Co.,  supra,  the  real  issue  was  not  whether  the  second 
action  was  ancillary  to  the  first,  but  whether  the  in- 
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junction  issued  in  the  first  action  was  res  ad  judicata 
as  to  the  issues  involved  in  the  second  action. 

IV. 

The  remaining  portion  of  this  brief  will  be  di- 
rected to  answering  other  arguments  advanced  by 
counsel  for  plaintiff  in  his  brief. 

We  do  not  fully  accept  plaintiff's  statement  as  to 
what  our  demurrer  admitted. 

"A  demurrer  admits  allegations  only  of  fact.  It 
does  not  admit  conclusions  of  the  pleader,  except 
when  they  are  supported  by  and  necessarily  result 
from  the  facts  stated  in  the  pleading.  It  does  not 
admit  inferences  of  the  pleader  from  the  facts  al- 
leged, nor  mere  expressions  of  opinion,  nor  theories 
of  the  pleader  as  to  the  effect  of  the  facts,  nor  alle- 
gations as  to  what  will  happen  in  the  future,  nor 
arguments."  Standard  Encyclopedia  of  Procedure, 
Vol.  6,  page  940. 

Hester  v.  Thompson,  35  Wash.  119,  76  Pac. 

734; 
McMartin  v.  Stevens,  37  Wash.  616,  79  Pac. 

1099. 

In  the  Hester  case,  supra,  the  plaintiff  alleged  in 
his  petition  for  the  writ  of  mandamus  that  the  re- 
spondents had  acted  capriciously  and  arbitrarily  in 
denying  a  permit.  The  court  had  granted  a  motion 
to  quash  the  w^rit  and  it  was  contended  that  the  de- 
murrer admitted  the  truth  of  the  allegations.  The 
demurrer  was  sustained  by  the  Supreme  Court,  the 
court  saying  that  a  demurrer  admits  facts  alleged, 
but  not  the  conclusions  drawn  therefrom.  In  the  Mc- 
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Martin  case,  supra,  the  court  held  that  an  allegation 
in  a  complaint  that  the  good  will  of  the  business  was 
the  chief  consideration  in  a  sale  was  a  mere  conclu- 
sion of  laAA^  in  view  of  the  expressed  terms  of  the  con- 
tract, and  that  such  conclusion  was  not  admitted  by 
the  demurrer. 

Thus,  it  will  be  noted  that  on  page  8  of  plaintiff's 
brief  in  paragraph  4  the  statement  is  made  that  the 
warrants  in  question  were  ^^ unlawfully  ivithheM.''^ 
This  is  purely  a  conclusion  of  the  plaintiff,  as  the 
question  has  never  been  decided  by  a  judicial  tri- 
bunal that  they  were  unlawfully  withheld.  It  is 
further  stated  in  the  same  paragraph  that  relator  ' '  is 
entitled  to  all  of  the  said  warrants  and  funds  repre- 
sented thereby  under  the  Trading  with  the  Enemy 
Act,  and  was  awarded  tJieni  by  the  district  court  and 
the  court  of  appeals.  This  statement,  so  far  as  it 
relates  to  the  funds  and  the  awarding  of  such  funds, 
is  a  conclusion  of  the  plaintiff.  The  decree  in  the  case 
of  Miller  v.  Clifford,  entered  by  the  district  court  in 
pursuance  of  the  decision  of  this  court  in  the  case 
of  Clifford  V.  Miller,  288  Fed.  537,  is  not  a  part  of 
the  plaintiff's  petition,  and  therefore  not  before  the 
court  in  this  proceeding.  It  is  proper  to  state,  how- 
ever, that  the  decree  simply  awarded  to  plaintiff  and 
relator  in  this  case  the  custody  of  the  warrants  and 
vouchers  involved  in  that  case  and  made  no  reference 
to  the  state  funds.  As  stated  by  Judge  Rudkin  in 
the  case  of  Clifford  v.  Miller,  supra: 
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"No  relief  whatever  is  sought  against  the  state 
and  no  attempt  is  made  to  control  the  discretion  of 
the  state  executive  officers  or  to  administer  funds  in 
the  public  treasury  *  *  *  b^t  as  already  stated, 
neither  the  state  nor  its  funds  are  affected  by  the 
decree  in  the  remotest  way  and  no  attempt  is  made 
to  control  the  judgment  or  discretion  of  the  state  offi- 
cer." 

In  view  of  the  foregoing  decision  and  the  decree 
affirmed  by  that  decision,  plaintiff's  statement  in  his 
petition  relative  to  the  state  funds  and  the  awarding 
thereof  is  wholly  a  conclusion  by  the  plaintiff  and 
is  not  admitted  by  the  demurrer. 

II. 

Plaintiff  in  his  brief  maintains  the  action  of 
mandamus  is  recognized  'by  both  state  and  Federal 
courts  as  the  proper  remedy  to  compel  a  municipal 
or  state  officer  to  pay  a  tvarrant  duly  issued  or  to 
perform  any  other  ministerial  act. 

This  statement  is  correct  as  far  as  it  goes,  but  it 
does  not  apply  to  the  situation  in  this  case.  Neither 
the  state  nor  federal  courts  attempt  by  mandamus  to 
control  the  discretion  of  state  officers.  The  cases 
cited  by  plaintiff  are  all  carefully  selected  cases  in- 
volving no  power  of  discretion  on  the  part  of  the  offi- 
cer, or  acts  by  officers  under  unconstitutional  laws. 
Thus,  in  the  case  of  the  Board  of  Liquidation,  et  ah, 
V.  McComh,  92  U.  S.  534,  23  L.  ed.  623,  cited  by  coun- 
sel, the  court  states: 

"The  objections  to  proceeding  against  state  offi- 
cers by  mandamus  or  injunction  are:   First,  that  it 
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is  in  effect  proceeding  against  the  state  itself;  and, 
second,  that  it  interferes  with  the  official  discretion 
vested  in  the  officers.  It  is  conceded  that  neither  of 
these  things  can  be  done.  A  state,  without  its  con- 
sent, cannot  be  sued  by  an  individual,  and  a  court 
cannot  substitute  its  own  discretion  for  that  of  execu- 
tive officers  in  matters  belonging  to  the  proper  juris- 
diction of  the  latter." 

Also,  in  the  case  of  Pennoyer  v.  McConnatighy, 
140  U.  S.  1,  35  L.  ed.  363,  cited  by  counsel,  the  court, 
in  considering  what  is  a  suit  against  the  state,  divided 
such  suits  into  two  classes  as  follows : 

''The  first  class  is  where  the  suit  is  brought 
against  the  officers  of  the  State,  as  representing  the 
State's  action  and  liability,  thus  making  it,  though 
not  a  party  to  the  record,  the  real  party  against  which 
the  judgment  will  so  operate  as  to  compel  it  to  spe- 
cificallv  perform  its  contracts.  Re  Ayers,  123  U.  S. 
443  (31:216);  Louisiana  v.  Jumel,  107  U.  S.  711 
(27:448);  Antoni  v.  GreenJiow,  107  U.  S.  769 
(27:468);  Cunningham  v.  Macon  &  B.  R.  Co.,  109 
U.  S.  446  (27:992)  ;  Hagood  v.  Southern,  117  U.  S. 
52  (29:805). 

' '  The  other  class  is  where  a  suit  is  brought  against 
defendants  who,  claiming  to  act  as  officers  of  the 
state,  and  under  the  color  of  an  unconstitutional  stat- 
ute commit  acts  of  wrong  and  injury  to  the  rights  of 
property  of  the  plaintiff  acquired  under  a  contract 
with  the  State.  Such  suit,  whether  brought  to  re- 
cover money  or  property  in  the  hands  of  such  de- 
fendants, unlawfully  taken  by  them  in  behalf  of  the 
State,  or  for  compensation  in  damages,  or,  in  a 
proper  case  where  the  remedy  at  law  is  inadequate, 
for  an  injunction  to  prevent  such  wrong  and  injury, 
or  for  a  mandamus,  in  a  like  case,  to  enforce  upon 
the  defendant  the  performance  of  a  plain  legal  duty, 
purely  ministerial,  is  not  within  the  meaning  of  the 
Eleventh  Amendment  an  action  against  the  State. 


34 

Oshorn  v.  Bank  of  United  States,  22  U.  S.  9  Wheat. 
738  (6:204);  Davis  v.  Gray,  83  U.  S.  16  Wall.  203 
(21 :447)  ;  Tomlinson  v.  Branch,  82  U.  S.  15  Wall.  460 
(21:189);  Litchfield  v.  Webster  County,  101  U.  S. 
773  (25:925);  Allen  v.  Baltimore  d  O.  R.  Co.,  114 
U.  S.  311  (29:200) ;  Louisiana  Board  of  Liquidation 
V.  McComh,  92  U.  S.  531  (23:623);  Poindexter  v. 
Greenhoiv,  114  U.  S.  270  (29:185)." 

In  the  first  class  the  court  would  not  issue  a  writ 
of  mandamus,  while  in  the  second  class  of  cases  it 
might  feel  justified  in  doing  so.  All  of  the  federal 
cases  cited  by  counsel  for  plaintiff  are  cases  which 
fall  within  the  second  class  as  thus  defined,  whereas 
it  is  our  contention,  as  will  be  more  fully  set  forth 
later,  that  this  action  is  one  within  the  first  class,  and 
therefore  an  action  against  the  state  in  which  the 
federal  courts  will  not  issue  a  writ  of  mandamus  to 
attempt  to  control  the  discretion  of  executive  officers 
of  the  state. 

Counsel  cites  a  great  many  statutes  and  cases 
showing  under  what  conditions  federal  courts  have 
jurisdiction.  These,  of  course,  are  controlling  in  all 
cases  where  a  state  is  not  a  party,  but  have  no  appli- 
cation to  a  case  of  this  character  where  a  state  is  a 
party  by  virtue  of  section  233  of  the  Judicial  Code. 
We  have  no  quarrel  with  counsel's  argument  that  the 
Trading  with  the  Enemy  Act  was  a  war  measure  and 
has  been  imiformly  upheld  by  the  federal  courts. 

The  case  of  In  re  Miller,  281  Fed.  773,  has  no 
application  here,  as  in  that  case  it  was  simply  held 
that  after  a  demand  had  been  made  by  the  Alien 
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Property  Custodian  for  property,  that  the  district 
court  had  jurisdiction  to  enforce  such  a  demand.  In 
the  first  place,  a  state  was  not  a  party  to  that  action, 
and  in  the  second  place,  the  exact  procedure  author- 
ized in  the  Miller  case  has  been  carried  out  herein, 
as  the  Alien  Property  Custodian  has  made  a  demand 
for  these  warrants,  which  was  refused,  and  the  dis- 
trict court  enforced  such  a  demand  by  ordering  the 
Department  of  Labor  and  Industries  of  the  State  of 
Washington  to  turn  over  the  warrants  to  the  Alien 
Property  Custodian,  which  has  been  done. 

In  the  case  of  Central  Union  Trust  Co.  v.  Garvan, 
254  U.  S.  554,  65  L.  Ed.  403,  and  kindred  cases,  the 
Supreme  Court  of  the  United  States  has  held  that 
in  a  possessory  action  for  the  purpose  of  seizing  cer- 
tain property,  that  the  defendant  may  not  raise  the 
question  that  he  does  not  owe  an  alien,  and  that  the 
Alien  Property  Custodian  in  a  possessory  action  may 
seize  it  for  the  purpose  of  quickly  reducing  it  to 
possession,  and  that  the  issue  of  whether  or  not  the 
person  holding  the  property  owed  an  alien  might  be 
litigated  in  a  subsequent  action  by  putting  in  a  claim 
to  the  Alien  Property  Custodian  in  conformity  with 
the  provisions  of  the  Trading  with  the  Enemy  Act. 
Such  procedure  has  already  taken  place  in  this  case, 
inasmuch  as  the  Alien  Property  Custodian  now  has 
possession  of  these  warrants.  However,  in  the  Cen- 
tral Union  Trust  Company  case,  supra,  the  court 
said: 
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''The  present  procedure  gives  nothing  but  the 
preliminary  custody,  such  as  would  have  been  gained 
by  seizure.  It  attaches  the  property  to  make  sure 
that  it  is  forthcoming  if  finally  condemned,  and  does 
no  more." 

In  view  of  this  language,  it  would  appear  that 
the  title  of  the  Alien  Property  Custodian  was  not 
such  as  would  give  him  the  right  to  demand  that  a 
state  officer  pay  such  warrants  until  the  question  of 
whether  or  not  the  state  actually  owed  this  money  to 
the  aliens  was  litigated  in  conformity  with  the  pro- 
visions of  the  Trading  with  the  Enemy  Act.  If,  for 
instance,  the  alien  widow  died,  or  the  condition  of 
dependency  changed  and  in  fact  the  state  no  longer 
owed  the  alien  for  this  reason,  certainly  the  state 
treasurer,  upon  being  advised  of  these  facts,  has 
power  to  exercise  discretion  in  paying  the  warrants, 
and  it  is  submitted  that  the  jurisdiction  of  the  Dis- 
trict Court  of  the  United  States,  at  least  where  it 
rests  not  upon  diversity  of  citizenship  but  upon  the 
fact  that  the  controversy  arises  under  the  constitu- 
tion and  laws  of  the  United  States,  does  not  extend 
as  far  as  that  of  the  state  court  in  compelling  state 
officers  to  pay  moneys  out  of  the  state  funds  where 
they  have  discretion  in  the  matter.  Furthermore, 
this  is  an  action  instituted  against  the  State  Treas- 
urer to  pay  moneys  out  of  state  funds  by  cashing 
warrants  heretofore  delivered  to  the  Alien  Property 
Custodian.    No  demand  was  made  on  the  State  Treas- 
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urer  for  the  payment  of  these  warrants  until  long 
subsequent  to  the  actual  declaration  of  peace,  and 
such  demand  must  be  made  prior  to  that  time  or  it 
is  ineffectual.     Miller  v.  Rouse,  276  Fed.  715. 

Some  contention  is  also  made  by  counsel  for  plain- 
tiff that  the  Eleventh  Amendment  to  the  Constitu- 
tion of  the  United  States  is  not  applicable.  The 
Eleventh  Amendment  reads  as  follows : 

"The  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state." 

We  have  never  made  any  contention  that  the 
Eleventh  Amendment  was  applicable,  as  we  believed 
that  this  was  an  action  instituted  by  the  United 
States  of  America,  which  would  render  the  Eleventh 
Amendment  inapplicable.  If,  however,  this  is  an 
action  instituted  by  the  United  States  of  America, 
certainly  it  is  an  action  against  the  state.  If  it  is 
not  an  action  against  the  state,  and  counsel  takes  the 
position  that  it  is  not  but  still  takes  the  position  that 
it  is  an  action  by  the  United  States  of  America,  cer- 
tainly he  is  in  an  inconsistent  position,  for  if  it  is 
not  an  action  by  the  United  States  of  America,  the 
Eleventh  Amendment  is  applicable  and  the  district 
courts  have  no  jurisdiction  whatever. 

In  the  concluding  paragraph  of  plaintiff's  brief, 
it  is  requested  that  in  case  the  judgment  of  the  dis- 
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trict  court  is  overruled,  this  court  should  require  the 
district  court  to  issue  a  peremptory  writ  for  the  re- 
lief prayed  for.  When  the  petition  for  a  writ  of 
mandamus  was  filed,  a  demurrer  was  interposed 
challenging  jurisdiction  of  the  district  court.  In 
case  the  demurrer  was  overruled,  the  state  proposed 
to  file  an  answer  showing  that  the  state  did  not  owe 
a  large  portion  of  the  money  represented  by  the  war- 
rants now  in  the  possession  of  the  Alien  Property 
Custodian.  In  view  of  this  fact  and  Rule  15  and  of 
the  fact  that  the  only  question  decided  by  the  district 
court  and  the  only  question  involved  in  this  appeal 
is  one  of  jurisdiction,  it  is  submitted  that  in  the  event 
the  judgment  of  the  district  court  is  overruled,  it 
should  be  ordered  to  overrule  the  demurrer  and  al- 
low the  defendant  to  answer  the  case  on  the  merits. 

The  concluding  portion  of  plaintiff's  brief  is 
taken  up  with  an  unwarranted  attack  upon  the  mo- 
tives of  the  state  officers  in  refusing  to  pay  these 
warrants,  which  we  deem  so  undignified  as  to  be 
not  worthy  of  an  answer  further  than  to  say  that  the 
state  officers  at  least  have  absolutely  no  interest  in 
the  outcome  of  this  litigation  and  take  the  position 
squarely  that  they  are  entitled  to  have  this  matter 
litigated  in  the  court  which  Congress,  by  virtue  of 
section  233  of  the  Judicial  Code,  has  said  that  we 
are  entitled  to  have  it  litigated. 
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It  is  therefore  respectfully  submitted  that  the 
judgment  of  the  district  court  should  be  affirmed. 

John  H.  Dunbar, 

Attorney  General  of  the  State  of  Washington, 

M.  H.  Wight, 

Assistant  Attorney  General  of  the  State  of  Washington, 

Attorneys  for  Defendant  and  Respondent  in  Error. 

H.  C.  Brodie, 

GuiE  &  Halverstadt, 

Of  Counsel.    ' 
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